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STATE OF IDAHO
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IN THE SUPREME COURT OF THE STATE OF IDAHO

Supreme Court Case No. 35079
Plaintiff-Appellant,

I

ULYSSES MORI, an individual,

I
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T.J.T., Inc. vs. Ulysses Mori
Date

Code

User

6/1/2007

NCOC

CCAMESLC

New Case Filed - Other Claims

Ronald J. Wilper

COMP

CCAMESLC

Complaint Filed

Ronald J. Wilper

SMFl

CCAMESLC

Summons Filed

61412007

NOAP

CCBLACJE

Notice Of Appearance
(Cmith for Ulyssess Mori)

Ronald J. Wilpel
Ronald J. Wilper

611812007

NOTS

CCTOONAL

Notice Of Service

Ronald J. Wilper

6/20/2007

ANSW

CCAMESLC

Answer (Smith for Mori)

Ronald J. Wilper

6/25/2007

NOTC

DCJOHNSI

Notice of Status Conf

Ronald J. Wilper

HRSC

DCJOHNSI

Ronald J. Wilper

711812007

NOTC

CCCHILER

Hearing Scheduled (Status 07/24/2007 03:45
PM)
Notice of Compliance

7/23/2007

STSC

CCBARCCR

Stipulation For Scheduling And Planning

Ronald J. Wilper

7/30/2007

NOTS

CCBARCCR

Notice Of Service

Ronald J. Wilper

7/3112007

NOTC

CCTOONAL

Notice of Deposition Duces Tecum to Ulysses
Mori

Ronald J. Wilper

AMEN

CCTOONAL

Amended Notice of Deposition of Uiysses Mori

Ronald J. Wilper

NOTD

CCEARLJD

(2) Notice Of Taking Deposition

Ronald J. Wiiper

HRSC

DCABBOSM

HRSC

DCABBOSM

ORDR

DCABBOSM

Hearing Scheduled (Jury Trial 01130/2008 09:OO Ronald J. Wilper
AM)
Hearing Scheduled (Civil Pretrial Conference
Ronald J. Wilper
01/22/2008 0330 PM)
Ronald J. Wilper
Order Setting Proccedings and Trial

9/4/2007

NOTS

CCTOONAL

Notice Of Service

Ronald J. Wilper

911012007

AMEN

CCDWONCP

Amended Notice of Deposition (Terry Sheldon)

Ronald J. Wilper

AMEN

CCDWONCP

Amended Notice of Deposition (Larry Prescott)

Ronald J. Wilper

911212007

NOTC

CCCHILER

Notice of Deposition (Mark E Stevens)

Ronald J. Wilper

9/2112007

MOTN

CCTOWNRD

Ronald J. Wilper

HRSC

CCWRIGRM

NOTH

CCWRIGRM

Plaintiff's Motion for Summary lnjunction and
Partial Summary Judgement
Hearing Scheduled (Hearing Scheduled
10/22/2007 11:00 AM) Motion for Preliminary
lnjunction and Partial lnjunction and Partial
Summary Judgment
Notice Of Hearing (10122107 @ 11:00am)

STMT

CCWRIGRM

AFFD

CCWRIGRM

MEMO

CCWRIGRM

9/28/2007

AFOS

MCBIEHKJ

1012/2007

AFFD

CCWRIGRM

8/2/2007

Judge

Ronald J. Wilper

Ronald J. Wilper

Ronald J. Wilper

Plaintiff TJT Inc's Statement of Undisputed Facts Ronald J. Wilper
in Support of Motion
Affidavit of Tyler J Anderson
Ronald J. Wilper
Plaintiffs Memorandum in Support of Motion for
Preliminary lnjunction and for Partial Summary
Judgment
Affidavit Of Service

Ronald J. Wilper

Ronald J. Wilper

Affidavit and Motion for Commission to Take Out Ronald J. Wilper
of State Deposition of Stewart Gardner
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Date

Code

User

Judae

NOTD

CCWRIGRM

Notice Of Taking Deposition

Ronald J. Wilper

MOTN

MCBIEHKJ

Motion for Summary Judgment

Ronald J. Wilper

AFFD

MCBIEHKJ

Ronald J. Wilper

MEMO

MCBIEHKJ

MOTN

MCBIEHKJ

MOTN

CCAMESLC

ORDR

DCJOHNSI

MEMO

CCBLACJE

RPLY

CCWRIGRM

MEMO

CCBLACJE

MOTN

CCTOWNRD

NOTC

CCWRIGRM

MlSC

DCJOHNSI

Affidavit in Stephen C Smith in Support of Motion
for Summary Judgment
Memorandum in Support of Motion for Summary
Judgment
Motion to Continue the Hearing on Summary
Judgment
Suppliment to Motion to Continue the I0122107
Summary Judgment Hearing
Order of Commission to Take Out of State
Deposition
Memorandum in Opposition to Defs Motion to
Continue Filed 10-9-07
Defendants Reply Brief in Support of Its Motion to
Continue the October 22, 2007 Summary
Judgment lnjunction Hearing
Reply Memorandum in Support of Motion for
Prelim lnj &for Partial Summ Judgment
Motion Requesting Leave to Present Live Witness
Testimony at the Injunctive Hearing
Notice of Intent to Offer Testimony and Evidence
and To Cross-Examine Witnesses
Commission to Take Foreign Deposition

HRHD

DCJOHNSI

ORDR

DCJOHNSI

STlP

CCSTROMJ

ORDR

Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper

Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper

Hearing result for Hearing Scheduled held on
Ronald J. Wilper
I012212007 11:00 AM: Hearing Held Motion for
Preliminary lnjunction and Partial lnjunction and
Partial Summary Judgment
Order Denying Motion for Prelim. lnjunction
Ronald J. Wilper
Ronald J. Wilper

DCJOHNSI

Stipulation RE: Summary Judgment Briefing
Schedule
Order re: Briefing Schedule

AFFD

CCWRIGRM

Affidavit of Tyler J Anderson

Ronald J. Wilper

MEMO

CCWRIGRM

Ronald J. Wilper

REPL

CCTOONAL

NOTC

CCSTROMJ

NOTC

CCSTROMJ

NOTC

CCSTROMJ

TJT's Memorandum in Opposition to Defendants
Motion for Summary Judgment
Defendant's Reply Memorandum in Support of
His Motion for Summary Judgment
Notice of Taking Videotaped Trial Preservation
Deposition of Mike Friedenberg
Notice of Taking Videotaped Trial Preservation
Deposition of Health Sartini
Notice of Taking Videotaped Trial Preservation
Deposition of Donna Sartini
Notice of Taking Deposition of Vicki Mori

CCSTROMJ

Ronald J. Wilper

Ronald J. Wilper
Ronald J. Wil~er
Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper
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Date

Code
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1211412007

NOTC

CCTHIEBJ

NOTS

Judge
Ronald J. Wilper

CCSTROMJ

Notice Of Taking Videotaped Trial Preservation
Deposition Of Steve Pompa
Notice Of Service

NOTS

CCSTROMJ

Notice Of Service

Ronald J. Wilper

NOTD

MCBIEHKJ

Ronald J. Wilper

NOTD

MCBIEHKJ

NOTD

MCBIEHKJ

NOTD

CCDWONCP

Amended Notice Of Taking Deposition of Donna
Sartini
Amended Notice Of Taking Deposition of Steve
Pompa
Amended Notice Of Taking Deposition of Heath
Sartini
(3) Notices Of Deposition (for 01116108)

Ronald J. Wilper

NOTD

CCDWONCP

(2) Notices Of Deposition (for 01117/08)

Ronald J. Wilper

NOTD

MCBIEHKJ

(3) Amended Notice Of Taking Deposition

Ronald J. Wilper

AFOS

CCMCLlLl

(3) Affidavit Of Service (113108)

Ronald J. Wilper

ORDR

DCJOHNSI

Order Vacating and Resetting Trial

Ronald J. Wilper

HRSC

DCJOHNSI

HRSC

DCJOHNSI

AMEN

CCSTROMJ

Hearing Scheduled (Jury Trial 04/16/2008 09:OO Ronald J. Wilper
AM)
Hearing Scheduled (Pretrial Conference
Ronald J. Wilper
04/01/2008 04:OO PM)
Second Amended Notice of Taking Deposition
Ronald J. Wilper

MOTN

CCTOWNRD

AFFD

CCTOWNRD

ORDR

DCJOHNSI

Unapposed Motion for Issuance of Commission Ronald J. Wilper
to lssue Out-of-state subpoena and to take out of
state deposition
Affidavit of Tyler Anderson Requesting
Ronald J. Wilper
Commission to lssue out of State subpoena and
to take out of state deposition
Order Granting Motion for Commission
Ronald J. Wilper

MlSC

DCJOHNSI

Commission to Issue Out of State Subpoena

Ronald J. Wilper

NOTD

CCAMESLC

Notice Of Taking Deposition

Ronald J. Wilper

AMEN

CCTOONAL

Ronald J. Wilper

NOTC

CCAMESLC

Third Amended Notice of Taking Deposition of
Stewart Gardner
Notice of Compliance

DEOP

DCJOHNSI

CDIS

DCJOHNSI

STAT

DCJOHNSI

MOTN

CCBOYIDR

MEMO

CCBOYIDR

AFFD

CCBOYIDR

Memorandum Decision and Order on Summary
Judgment
Civil Disposition entered for: Mori, Ulysses,
Defendant; T.J.T., Inc., Plaintiff. Filing date:
1/31/2008
STATUS CHANGED: Closed
Motion and Memorandum for Attorney Fees and
Costs
Memorandum of Costs, Disbursements, and
Attorney Fees
Affidavit in Support of Motion and Memorandum
for Attorney Fees and Costs

Ronald J. Wilper

Ronald J. Wilper
Ronald J. Wilper

Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper

Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper
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Date

Code

User

Judae

21812008

AFFD

CCBOYIDR

Affidavit in Support of Memorandum of Costs.
Disbursements, and Attorney Fees

Ronald J. Wilper

311012008

MEMO

CCTOWNRD

Memorandum in Opposition to Motion for
Attorney's Fees and Costs

Ronald J. Wilper

AFFD

CCTOWNRD

Affidavit in Support of Memorandum

Ronald J. Wilper

311312008

APSC

CCTHIEBJ

Appealed To The Supreme Court

Ronald J. Wilper

311412008

REPL

CCMCLILI

Defendant's Reply Brief in Support of Motion for
Attorney Fees & Costs

Ronald J. Wilper

AFFD

CCMCLlLl

Affidavit of Stephen C. Smith in Support of
Supplement to Memorandum of Costs,
Disbursements, & Attorney Fees

Ronald J. Wilper

MlSC

CCMCLlLl

Supplement to Memorandum of Costs,
Disbursements, & Attorney Fees

Ronald J. Wilper

John C. Ward, ISB No. 1146
Jan~esL. Martin, XSB No. 4226
Tyler J. Anderson, ISB No. 6632
MOFFATT,THOMAS,BARRE'IT,ROCK &
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@rnoffatt.com
jlrn@rnoffatt.com
tya@rnoffatt.com
17-432.
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, 3CN AND FOR THE COUNTY OF ADA
T.J.T., NC., a Washington corporation,
Plaintiff,
COMPLAINT AND DEMAND FOR
JURY TRIAL

VS.

ULYSSES MORI, an individual,
Defendant.

I

COMES NOW the plaintiff, T.J.T., hc., by and through its counsel of record,
Moffatt, Thomas, Barrett, Rock & Fields, Chartered, and for its claims for relief and causes of

action against the above-captioned defendant, complains and alleges as follows:
I

I

COMPLAINT AND DEMAND FOR JURY TRIAL - f

PARTIES AND JURISDICTION
1.

Plaintiff T.J.T., Inc. ("TJT") is a Washington corporation with its principal

place of business in Gem County, State of Idaho.
2.

Defendant Ulysses Mori ("Mori") is ail individual who resides in Ada

County, State of Idaho.
3.

Pursuant to Idaho Code Sections 1-705 and 5-514, this Court has

jurisdiction over the subject matter of this action and has personal jurisdiction over the
defendant.
4.

Pursuant to Idaho Code Section 5-404, venue is proper in Ada County.
GENERAL ALLEGATIONS

5.

At all times relevant to this action, TJT has been engaged in the business

of buying used axles and tires from manufactured housing dealers and other third parties,
refurbishing said axles and tires, and then selling the axles and tires to manufacturers of
manufactured homes. This refurbishing and reselling of used tires and axles accounts for
approximately seventy-five percent (75%) of TJT's sales.
6.

In addition, TJT also distributes vinyl siding and skirting and other after-

market set-up products to manufactured housing dealers and sells vinyl siding to the site-built
and manufacturing housing markets. This part of TJT's business accounts for the remaining
twenty-five percent (25%) of TJT's sales.
7.

TJT maintains division offices in Idaho, Washington, California, and

Colorado, and serves customers in thirteen (13) states. TJT operates recycling plants located in
Chehalis, Washington; Emmett, Idaho; Platteville, Colorado; and Woodland, California. TJT
also operates an axle and tire collection facility in Eugene, Oregon.
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8.

Prior to June 1997, defendant Ulysses Mori ("Mori") was a shareholder,

officer, and director of a company known as Leg-it Tire Company, Inc. ("Leg-it, Inc."), located
in Woodland, California. At that time, Leg-it, Inc. was engaged in the same type of business as
TJT and was doing business in the states of California, Oregon, Washington, Nevada, and Idaho.
9.

In 1997, TJT desired to expand its business to California. TJT also

desired to strengthen its competitive position in the Oregon and Washington markets. To that
end, TJT negotiated with Leg-it, Inc. to merge together into TJT and to form a single
corporation.
10.

On June 24, 1997, TJT and Leg-it, Inc. executed an Agreement and Plan

of Merger ("Merger Agreement"), whereby Leg-it, Inc. merged with TJT. The corporate entity,
TJT, became the "surviving corporation" and continued its corporate existence under the laws of
the state of Washington.
11.

In connection with the merger, TJT paid the shareholders of Leg-it, Inc.

$412,500.00 in cash and issued 291,176 shares of restricted TJT common stock. TJT also
elected Mori to TJT's board of directors and Mori was responsible for day-to-day management
of the Woodland, California facility as a senior vice president of TJT.
12.

As a condition precedent to the Merger Agreement, Mori was required to

execute and did execute an Employment Agreement with TJT. The execution of the
Employment Agreement was a material term in the parties' Merger Agreement and assured TJT
that Mori would continue his employment with the newly acquired business.
13.

As an additional condition precedent to the Merger Agreement, Mori was

required to execute and did execute a Non-Competition Agreement with TJT. The execution of
the Non-Competition Agreement was a material term in the parties' Merger Agreement and

assured TJT that Mori would not compete in the same business as TJT during a defined period
after leaving the employment of TJT and within a defined territory.
14.

The Non-Competition Agreement that Mori signed as the Seller of Leg-it,

Inc. contained a covenant not to compete, which provides:
For the period beginning on the Effective Date and ending
(a)
two (2) years following Seller's termination of employment with
the Company for any reason (such period being the "Term"):
Seller shall not, directly or indirectly, either for
(i)
himself or any other Person, engage or invest in, own, manage,
operate, finance, control, or participate in the ownership,
management, operation, financing, or control of, be employed by,
associated with, or in any manner connected with, lend Seller's
name or any similar name to, lend Seller's credit to, or render
services or advise to, any business whose products or activities
compete in whole or in part with the products or activities of the
Company and/or Leg-it, anywhere within 1000 miles of any
facility owned or operated by the Company or Leg-it; provided,
however, Seller may purchase or otherwise acquire up to (but not
more than) five percent (5%) of any class of securities of any
enterprise (but without otherwise participating in the activities of
such enterprise) if such securities are listed on any national or
regional securities exchange or have been registered under Section
12(g) of the Securities Exchange Act of 1934; provided, further,
that Seller may continue his involvement with SAC Industries, Inc.
("SAC"'), so long as SAC restricts its operations to its current line
of business and does not expand its activities to compete with the
Company in any other business area.
Seller shall not, directly or indirectly, either for
(ii)
himself or any other Person, (A) solicit, induce or recruit, attempt
to solicit, induce or recruit any employee of the Company or Leg-it
to leave the employ ofthe Company or Leg-it, (B) in any way
interfere with the relationship between the Company or Leg-it and
any employee thereof, (C) employ, or otherwise engage as an
employee, independent contractor, or otherwise, any employee of
the Company or Leg-it or (D) induce or attempt to induce any
customer, representative, supplier, licensee, or business relation of
the Company or Leg-it to cease doing business with Company or
Leg-it, or in any way interfere with the relationship between any
customer, representative, supplier, licensee, or business relation of
the Company or Leg-it.

-
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(iii) Seller shall not, directly or indirectly, either for
himself or any other Person, do business with or solicit the
business of any Person known to Seller to be a customer of, or
potential customer of, the Company or Leg-it, whether or not
Seller had personal contact with such Person, with respect to
products, services or other business activities which compete in
whole or in part with the products, services or other business
activities of the Company or Leg-it.
In the event of a breach by Seller of any covenant set forth
(b)
in Section 4(a) above, the tenn of such covenant shall be extended
by the period of the duration of such breach;

The time, scope, geographic area and other provisions
(e)
hereof are reasonable and are necessary under the circumstances to
protect the Company and to enable the Company to receive the
benefit of its bargain under the Merger Agreement.
15.

The Non-Competition Agreement that Mori signed as the Seller of Leg-it,

Inc. also contained a prohibition against the use or disclosure of confidential information
belonging to TJT, which provides:
Seller acknowledges and agrees that all Confidential Information
known or obtained by Seller, whether before or after the date
hereof, either as an employee of the Company and/or Leg-it or
otherwise, is the property of the Company. Therefore, Seller
agrees that Seller shall not, at any time, disclose to any
unauthorized individual, corporation (including any non-profit
corporation), general or limited partnership, limited liability
company, joint venture, estate, trust, association, organization,
labor union, governmental or quasi-governmental authority of any
nature, or other entity (collectively, a "Person") or use for his own
account or for the benefit of any third party any Confidential
Information, whether Seller has such information in Seller's
memory or embodied in writing or other physical form, without the
Company's prior written consent, unless and to the extent that the
Confidential Information is or becomes generally known to and
available for use by the public, other than as a result of Seller's
fault or the fault of any other Person bound by a duty of
confidentiality to the Company or Leg-it.

-
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16.

Immediately following the execution of the Merger Agreement, Mori

served in the capacity as a director and officer of TJT. In those capacities, Mori participated in
the management of TJT and he regularly attended board meetings in the state of Idaho. During
the board meetings that Mori attended, TJT's business plans, strategy, pricing information and
price lists, marketing plans, market studies, sales methods and processes, product specifications,
know-how, processes, ideas, customer lists and accounts, current and anticipated customer
requirements, computer information systems, and other competitively sensitive information were
regularly discussed. During his employment with TJT, Mori also served as Senior Vice
President of Marketing and Corporate Sales Manager. As the Senior Vice President of
Marketing and Corporate Sales Manager, Mori created a directory of TJT customers for use in
connection with TJT's marketing efforts.
17.

In his capacity as manager, Mori learned of key TJT contracts that were

going to expire and would be subject for re-bidding.
18.

On January 12,2007, Mori resigned as a director of TJT and, on

January 25,2007, Mori resigned as an employee and officer of TJT and announced to TJT that
he was leaving under the guise that he would become a fit11 time real estate agent with TJT
Realty, LLC.
19.

Prior to his resignation, upon information and belief, Mori devised a plan

to exit his employment with TJT and return to a business that would directly compete with every
aspect of TJT's business, including its tire and axle business, as well as the sale of after-market
products for the manufactured housing industry. At times material hereto, Mori, while acting as
an officer and director of TJT, undertook a course of conduct whereby he obtained competitively
sensitive information owned by TJT in order to compete with TJT upon his departure.

COMPLAINT AND DEMAND FOR JURY TRIAL - 6
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20.

Following his departure from TJT, upon information and belief, Mori

began to compete with TJT in February 2007, using information that he acquired by virtue of his
fiduciary relationship with TJT as an officer and director.
21.

Mori is currently employed by West States Recycling, Inc, andlor West

States Tire & Axle, which are direct competitors of TJT. West States Recycling, Inc. holds itself
out as a leading supplier of certified mobile home axles and tires. West States Recycling, Inc.
and West States Tire & Axle conduct business in the Western United States and have locations in
California, Utah, Arizona, and Idaho.
22.

On May 23,2007, Mori authored an c-mail addressed to several TJT

customers and one TJT employee located in Califomia stating, "Just a quick note to let you know
I have taken a new position with West States Recycling . . ."
23.

On May 23,2007, Mori authored an e-mail addressed to another TJT

employee located in California with the subject line "New Company" stating, "Just wanted to
drop you a note to let you know I am with a new company. West States has been a quality
supplier of used running gear for many years. I hope I can be of service to you. If you have any
questions contact me at your best opportunity."
24.

Upon information and belief, as an employee of West States Recycling,

Inc. andlor West States Tire & Axle, Mori is currently selling or attempting to sell axle
refurbishing services to several colnpetitors of TJT and Mori has also directly and indirectly
solicited business from TJT customers in Idaho and Califomia.
25.

Mori is now employed by and involved in business entities that directly

compete with TJT in direct contravention of his Non-Competition Agreement and fiduciary duty
as an officer and director of TJT.
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COUNT ONE
(Injunctive Relief)
26.

TJT hereby realleges and incorporates herein by reference the preceding

allegations of this Complaint as if fully set forth herein.
27.

By virtue of the foregoing, TJT has demonstrated a likelihood of success

on the merits and that a balancing of the equities favors the issuance of an injunction against the
defendant.
28.

As result of the defendant's conduct, TJT has suffered great and

irreparable damage and harm for which there is no adequate remedy at law.
29.

Unless defendant is temporarily and preliminarily enjoined from the

foregoing conduct, TJT will continue to be irreparably damaged and harmed by the continued
competition and soliciting of TJT's customer base within the manufactured housing market.
30.

TJT is entitled, pursuant to the Non-Competition Agreement and pursuant

to other applicable law, to temporary, preliminary, and permanent injunctions ordering that the
above-captioned defendant be enjoined, directly or indirectly, whether alone or in concert with
others, from:
(a)

competing with TJT in the manufactured housing business, including:

(i) the refurbishing and reselling of axles and tires; (ii) the distributing and selling of after-market
products to manufactured housing dealers and others; and (iii) providing any other service or
product sold or offered by TJT, for a period of twenty-four (24) months from the date which the
defendant ceases to violate his covenant not to compete or for a period of twenty-four (24)
months from the date of this Court's entry of a final order or judgment enforcing the parties'
contractual agreements, whichever period is later;
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(b)

continuing to offer for sale and froin continuing to solicit the sale of the

same or similar after-market products and items currently sold by TJT to manufactured housing
dealers and others for a period of twenty-four (24) months from the date which the defendant
ceases to violate his covenant not to compete or for a period of twenty-four (24) months from the
date of this Court's entry of a final order or judgment enforcing the parties' contractual
agreements, whichever period is later;
(c)

continuing to solicit, divert, take away, and attempt to take away any of

TJT's customers or the business and patronage of such customers for a period of twenty-four
(24) months from the date which the defendant ceases to violate his covenant not to compete or
for a period of twenty-four (24) months from the date of this Court's entry of a final order or
judgment enforcing the parties' contractual agreements, whichever period is later; and
(d)

soliciting, recruiting and hiring any employee of TJT to go to work for

West States Recycling, Inc. and/or West States Tire & Axle for aperiod ortwenty-four (24)
months from the date which the defendant ceases to violate his covenant not to compete or for a
period of twenty-four (24) months from the date of this Court's entry of a final order or judgment
enforcing the parties' contractual agreements, whichever period is later.
COUNT TWO
(Breach o f Fiduciary Duty)
3 1.

TJT hereby realleges and incorporates herein by reference the preceding

allegations of this Complaint as if fully set forth herein.
32.

As a result of Mori's management on TJT's board of directors, he owed

and still owes and will continue to owe a fiduciary duty to TJT including, but not limited to, a
duty not to compete with TJT and not to solicit TJT's customers and employees.
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33.

By improperly appropriating TJT's confidential information, competing

with TJT, and soliciting TJT's customers and employees, Mori has breached, is breaching, and
will, unless enjoined, continue to breach his aforesaid fiduciary duty to TJT, thereby causing TJT
to continue to suffer great and irreparable harm and damages.
34.

TJT is therefore entitled to an award of damages from Mori in such

amounts as are proven at trial, and is further entitled to temporary, preliminary, and permanent
injunctive relief prohibiting Mori from competing with TJT and from soliciting TJT's customers
and employees.
COUNT THREE
(Breach of Contract - Noncompetition Obligations)
35.

TJT hereby realleges and incorporates herein by reference the preceding

allegations of this Complaint as if fully set forth herein
36.

At all times since he executed his Employment Agreement and Non-

Competition Agreement, Mori has had a contractual duty not to compete with TJT in any manner
pursuant to his covenant not to compete.
37.

The aforesaid covenant not to compete is reasonable and necessary to

protect TJT's legitimate business interests, including its goodwill.

38.

Mori has breached and continues to breach his Non-Competition

Agreement by directly working for and continuing to work for West States Recycling, Inc.
and/or West States Tire & Axle and by soliciting business from TJT's customers prior to the
expiration of his respective Non-Competition Agreement.
39.

Mori's breach of his Non-Competition Agreement has caused damage to

TJT, and TJT is therefore entitled to damages from Mori in such amounts as are proven at trial,
as well as temporary, preliminary, and permanent injunctive relief prohibiting Mori from:

COMPLAINT AND DEMAND FOR JURY TRIAL - 10

BO~-MTZ:~~I~~O.~

(a)

competing with TJT in the manufactured housing business, including:

(i) the refurbishing and reselling of axles and tires; (ii) the distributing and selling of after-market
products to manufactured housing dealers and others; and (iii) providing any other service or
product sold or offered by TJT, for a period of twenty-four (24) months from the date which the
defendant ceases to violate his covenant not to compete or for a period of twenty-four (24)
months from the date of this Court's entry of a final order or judgment enforcing the parties'
contractual agreements, whichever period is later; and
(b)

continuing to offer for sale and from continuing to solicit the sale of after-

market products and items currently sold by TJT to manufactured housing dealers and others for
a period of twenty-four (24) months from the date which the defendant ceases to violate his
covenant not to compete or for a period of twenty-four (24) months from the date of this Court's
entry of a final order or judgment enforcing the parties' contractual agreements, whichever
period is later.
COUNT POUR
(Breach of Contract - Confidentiality Obligations)
33.

TJT hereby realleges and incorporates herein by reference the preceding

allegations of this Complaint as if fully set forth herein.
34.

At all times since they executed his Employment Agreement and Non-

Competition Agreement, Mori has had a contractual duty not to use or disclose confidential and
competitively sensitive information belonging to TJT.
35.

The aforesaid confidentiality obligation is reasonable and necessary to

protect TJT's intellectual property and legitimate business interests, including its goodwill.
36.

Mori has breached and continues to breach the confidentiality provision of

his Non-Competition Agreement by using and disclosing confidential and competitively
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sensitive information belonging to TJT in connection with this employment with West States
Recycling, Inc, andlor West States Tire & Axle.
37.

Mori's breach of the confidentiality provision of the Non-Competition

Agreement has caused damage to TJT, and TJT is therefore entitled to damages from Mori in
such amounts as are proven at trial, as well as temporary, preliminary, and permanent injunctive
relief prohibiting Mori from using or disclosing such information
COUNT FIVE
(Breach of Contract-Customer Non-Solicitation)
40.

TJT hereby realleges and incorporates herein by reference the preceding

allegations of this Complaint as if fully set forth herein.
41.

At all times since Mori executed his Employment Agreement and Non-

Competition Agreement, Mori has had a contractual duty not to solicit the customers of TJT
pursuant to the customer non-solicitation covenant set forth in his Non-Competition Agreement.
42.

The aforesaid customer non-solicitation covenant is reasonable and

necessary to protect TJT's legitimate business interests, including its goodwill.

43.

Mori has breached and continues to breach his Non-Competition

Agreement by soliciting, diverting, taking away, and attempting to take away TJT's customers
and the business and patronage of such customers prior to the expiration of his Non-Competition
Agreement.
44.

Mori's breach of his Non-Competition Agreement has caused damage to

TJT, and TJT is therefore entitled to damages from Mori in such amounts as are proven at trial,
as well as temporary, preliminary, and permanent injunctive relief prohibiting Mori from
continuing to solicit, divert, take away, and attempt to take away any of TJT's customers or the
business and patronage of such customers for a period of twenty-four (24) months fiom the date
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which the defendant ceases to violate his covenant not to compete or for a period of twenty-four
(24) months from the date of this Court's entry of a final order or judgment enforcing the parties'

contractual agreements, whichever period is later.
COUNT SIX
(Breach of the Implied Covenant of Good Faith and Fair Dealing)
45.

TJT hereby realleges and incorporates herein by reference the preceding

allegations of this Complaint as if fully set forth herein.
46.

Mori's Employment Agreement and Non-Competition Agreement that he

signed with TJT contain implied covenants of good faith and fair dealing.
47.

These covenants obligated, obligate, and will continue to obligate Mori to,

among other things, deal with TJT fairly and equitably regarding all matters pertaining to the
non-competition obligations owed to TJT.
48.

These covenants also prohibited, prohibit, and will continue to prohibit

Mori from taking any action that will violate, nullify, or significantly impair any of TJT's rights
arising out the Employment Agreement and Non-Competition Agreement.
49.

By competing with TJT and soliciting TJT's customers and employees,

Mori has breached, is breaching, and will, unless enjoined, continue to breach the aforesaid
covenants of good faith and fair dealing, thereby causing TJT to suffer great and irreparable
harm and damages.
50.

TJT is therefore entitled to an award of damages from Mori in such

amounts as are proven at trial, and is further entitled to temporary, preliminary, and permanent
injunctive relief prohibiting Mori from competing with TJT and from soliciting TJT's customers
and employees.
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COUNT SEVEN
(Tortious Interference with Prospective Economic Advantage)
51.

TJT hereby realleges and incorporates herein by reference the preceding

allegations o f this Complaint as i f fully set forth herein.
52.

By improperly competing with TJT and soliciting potential customers o f

TJT, in direct violation o f the Non-Competition Agreement, Mori has intentionally and
improperly interfered,is interfering, and will, unless enjoined, continue to intentionally and
improperly interfere with TJT's prospective economic advantage to be derived from TJT's
exclusive right to do business without competition !?om defendant for two years.
53.

Mori's wrongful conduct has caused damage to TJT, and TJT is therefore

entitled to damages from Mori, in such amounts as are proven at trial, and is further entitled to
temporary, preliminary, and permanent injunctive relief prohibiting Mori from competing with
TJT and soliciting potential customers from TJT.
COUNT EIGHT
(Tortious Interference with Contractual Relations)
54.

TJT hereby realleges and incorporates herein by reference the preceding

allegations o f this Complaint as i f fully set forth herein.

55.

TJT has many valid contractual relationships andlor business expectancies

with its current customer base.
56.

Mori knew o f the existence o f many valid contractual relationships and/or

business expectancies that TJT has with its customers by virtue o f his einployment with TJT.
57.

Mori has intentionally interfered with TJT's contractual relationships

and/or business expectancies and has attempted to induce TJT's customers to terminate their

COMPLAINT AND DEMAND FOR JURY TRIAL - 14

business relationships with TJT and begin doing business with the above-captioned defendant
business entities.
58.

Mori's wrongful conduct has caused damage to TJT, and TJT is therefore

entitled to damages from defendants, in such amounts as are proven at trial, and is further
entitled to temporary, preliminary, and permanent injunctive relief prohibiting Mori from
competing with TJT and soliciting potential customers away from TJT.
COUNT NINE
(Imposition of a Constructive Trust upon Illegal Proceeds and Profits)
59.

TJT hereby realleges and incorporates herein by reference the preceding

allegations of this Complaint as if fully set forth herein.

60.

By virtue of Mori's wrongful conduct, Mori is attempting to illegally

receive monies and profits that rightfully belong to TJT
61.

Upon infonnation and belief, Mori holds illegally received inoney and

profits in the form of bank accounts, real property, or personal property that can be located and
traced.
62.

Mori holds any and all money and profits that he has illegally received as

a constructive trustee for the benefit of TJT.
ATTORNEY FEES

63.

TJT hereby realleges and incorporates herein by reference the preceding

allegations of this Complaint as if fully set forth herein.
64.

As a result of the foregoing wrongful conduct by Mori, it has been

necessary for TJT to retain the services of the law firm of Moffatt, Thomas, Barrett, Rock &
Fields, Chartered, and to incur costs and disbursements in order to institute this suit for the
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purposes of protecting TJT's business interests and goodwill compensating TJT for the damages
it has suffered.
65.

TJT is entitled to recover reasonable attorneys' fees and costs pursuant to

(a) the express language of the Non-Competition Agreement set forth above, (b) Idaho Code
Section 12-120(3), (c) Idaho Code Section 12-121, and (d) any other applicable law.

WHEREFORE, TJT respectfully requests that this Court:
1.

Issue temporary, preliminary, and permanent injunctions ordering that

defendant be enjoined from directly or indirectly, whether alone or in concert with others from:
(a)

competing with TJT in the manufactured housing business, including:

(i) the refurbishing and reselling of axles and tires; (ii) the distributing and selling of after-market
products to manufactured housing dealers and others; and (iii) providing any other service or
product sold or offered by TJT, for a period of twenty-four (24) months from the date which the
defendant ceases to violate his covenant not to compete or for a period of twenty-four (24)
months from the date of this Court's entry of a final order or judgment enforcing the parties'
contractual agreements, whichever period is later;
(b)

continuing to offer for sale and from continuing to solicit the sale of after-

market products and items currently sold by TJT to manufactured housing dealers and others for
a period of twenty-four (24) months from the date which the defendant ceases to violate his
covenant not to compete or for a period of twenty-four (24) months from the date ofthis Court's
entry of a final order or judgment enforcing the parties' contractual agreements, whichever
period is later;
(c)

continuing to solicit, divert, take away, and attempt to take away any of

TJT's custo~nersor the business and patronage of such customers for a period of twenty-four
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(24) months from the date which the defendant ceases to violate his covenant not to compete or

for a period of twenty-four (24) months from the date of this Court's entry of a final order or
judgment enforcing the parties' contractual agreements, whichever period is later; and
(d)

soliciting, recruiting, and hiring any employee of TJT to go to work for

West States Recycling, Inc. andlor West States Tire & Axle for a period of twenty-four (24)
months from the date which the defendant ceases to violate his covenant not to compete or for a
period of twenty-four (24) months from the date of this Court's entry of a final order or judgment
enforcing the parties' contractual agreements, whichever period is later.
2.

Issue a j u d p e n t for TJT against Mori for money damages in the amounts

3,

Award TIT its attorneys' fees, court costs, and necessary disbursements

proven at trial;

incurred in connection with this lawsuit pursuant to (a) the express language of the NonCompetition Agreement set forth above, (b) Idaho Code Section 12-120(3), (c) Idaho Code
Section 12-121, and (d) other applicable law; and
4.

Issue TJT any and all other relief that the Court deems just and equitable

under the circumstances.
DATED this

F
qSr

,j/day of May, 2007.

- Of the Firm

for Plaintiff

-
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STATE OF DAHQ )
) ss.

Cour1ty of ADA

TERRENCE J. SHELDON, being duly sworn, deposes and says:
corporation named in the aboveHe is the PRESIDENT of T.J.T., FNC,,
entitled proceeding and is authorized to make this verification in its behalf.

He bas read the foregoing COMPLAINT AND DEMAND POR ,JURY TMAL,
knows the co~itentsthereoq and the same are tixe lo the best of his lanowledge, information, and
belief.

SUBSCDED AND SWORN to before me this ~

(

~ ofdMay,
a 2007.
~

WTARY
PUBLIC FOR DABO

6

Residing at
9 ,L%adV
My CoxnmissionExpires
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John C. Ward, IS3 No. I 146
James L. Martin, ISB No. 4226
Tyler J, Anderson, ISB No. 6632
MOFFATT,THOMAS,
BARRETT,
ROCK&
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@mo-Ffatt.corn
tyaamoffatt. corn
17-432.
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE C O m T Y OF ADA

T,J.T., INC., a Washington corporation,

Case NO.
Plaintiff,
VS.

ULYSSES MORI, an individual,
Defendant.

SUMMONS - 1

I

Car

oc

0709799

NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE COURT
MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE UNLESS YOU
RESPOND WITHIN TWENTY (20) DAYS. READ THE INFORMATION BELOW.
TO:

Ulysses Mori
5072 High Country
Star, Idaho 83669
YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an

appropriate written response must be filed with the above-designated court within twenty (20)
days after service of this Summons on you. If you fail to so respond, the Court may enter
judgment against you as demanded by the plaintiff in the Complaint and Demand for Jury Trial.
A copy of the Complaint and Demand for Jury Trial is served with this Summons.
If you wish to seek the advice of or representation by an attorney in this matter, you should do so
promptly so that your written response, if any, may be filed in time, and other legal rights
protected.
An appropriate written response requires compliance with Rule 10(a)(l) and other
Idaho Rules of Civil Procedure, and shall also include:
1.

The title and number of this case.

2.

If your response is an Answer to the Complaint, it must contain

admissions or denials of the separate allegations of the Complaint and other defenses you may
claim.
3.

Your signature, mailing address, and telephone number, or the signature,

mailing address, and telephone number of your attorney.
4.

Proof of mailing or delivery of a copy of your response to third-party

plaintiffs attorney, as designated above.

SUMMONS - 2

To determine whether you must pay a filing fee with your response, contact the
Clerk of the above-named court.
DATED this

SUMMONS - 3

$u.C
1
day o ?May; 2007. , d m

Stephen C. Smith, ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.

1
)

Case No. CV OC 0709799

)
)

NOTICE OF APPEARANCE

ULYSSES MORI, an individual,
Defendant.

TO:

T.J.T.,lNC. AND ITS ATTORNEY:

PLEASE TAKE NOTICE that Stephen C. Smith, a member of the firm of Hawley
Troxell Ennis & Hawley LLP, P.O. Box 1617, Boise, Idaho 83701, hereby enters an appearance
as Attorney of Record for Defendant Ulysses Mori.

NOTICE OF APPEARANCE - 1

DATED THIS

ay of June, 2007.

HAWLEY TRO

NOTICE OF APPEARANCE - 2

ENNIS & HAWLEY LLP

CERTIFICATE OF SERVICE
of June, 2007, I caused to be served a true
I HEREBY CERTIFY that on this -day
copy of the foregoing NOTICE OF APPEARANCE by the method indicated below, and
addressed to each of the following:

1

James L. Martin
U.S. Mail, Postage Prepaid
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
Hand Delivered
CHARTERED
Overnight Mail
101 S. Capitol Blvd., 1othFloor
__ Telecopy
P.O. Box 829
Boise, ID 83701

NOTICE OF APPEARANCE - 3

d*DAVID WVARRO, C 4 ~ k
gAfOOPIE
DEPUTY

John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MOFFATT,
TFXOMAS,
B A ~ T TROCK
, &
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlrn@moffatt.com
tya@rnoffatt.com
17-432.31
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF ZDAIIO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corparation,
Case No. CV OC 0709799
Plaintifc
NOTICE OF SERVICE OF
PLAINTIFF'S FIRST SET OF
DISCOVERY REQUESTS TO
DEFENDANT ULYSSES MORT

VS.
ULYSSES MORI, an individual,
Defendant.

I

NOTICE IS HEREBY GIVEN that on the 15th day of June, 2007, a copy of
PLAINTIFF'S FIRST SET OF DISCOVERY REQUESTS TO DEFENDANT ULYSSES
MOM and a copy of the NOTICE OF SERVICE were sewed by the method indicated below
and addressed to the followiiig at the address shown below:

-

NOTICE OF SERVICE 1

Stephen C. Smith
HAWLEY TROXELLENNIS& HAWLEY LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

( 4 , s . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

ktorneys for Plaintiff

NOTICE OF SERVICE - 2

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, Idaho 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant Ulysses Mori
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

1

T.J.T., INC.,
Plaintiff,

)

Case No. CV OC 0709799

)

ANSWER

)

Filing Category: I(l)(b)
Filing Fee: $14.00

VS.
ULYSSES MORI,

)

Defendant.

COMES now Defendant Ulysses Mori, and by way of answer to the Complaint and
Demand for Jury Trial filed by the Plaintiff T.J.T., Inc. ("TJT), answers as follows:
1.

Defendant denies all allegations of TJT's Complaint and Demand for Jury Trial

not specifically admitted herein.
2.

In answer to the allegations contained in paragraph 1 of TJT's Complaint and

Demand for Jury Trial, Defendant admits the allegations contained therein.
3.

In answer to the allegations contained in paragraph 2 of TJT's Complaint and

Deinand for Jury Trial, Defendant admits the allegations contained therein.

ANSWER - I

4.

In answer to the allegations contained in paragraph 3 of TJT's Complaint and

Demand for Jury Trial, Defendant admits the allegations contained therein.
5.

In answer to the allegations contained in paragraph 4 of TJT's Complaint and

Demand for Jury Trial, Defendant adinits the allegations contained therein.

6.

In answer to the allegations contained in paragraph 5 of TJT's Complaint and

Demand for Jury Trial, Defendant admits that TJT engaged in the business of buying used axles
from manufactured housing dealers and other third parties. Defendant further admits that TJT
resold used tires and axles to builders of manufactured homes and to its competitors. Defendant
denies that TJT refurbished axles and tires, but TJT did replace and inspect some parts from time
to time. Defendant is without knowledge or information sufficient to form a belief as to the tmth
of the allegations contained in the last sentence of paragraph 5 and therefore denies the same.
7.

In answer to the allegations contained in paragraph 6 of TJT's Complaint and

Demand for Jury Trial, Defendant admits that TJT distributes vinyl siding and skirting and other
aiter-market set-up products to manufactured housing dealers and sells vinyl siding to the sitebuilt and manufactured housing markets. Defendant is without knowledge or information
sufficient to fonn a belief as to the truth of the allegations contained in the last sentence of
paragraph 6 and therefore denies the same.
8.

In answer to the allegations contained in paragraph 7 of TJT's Complaiilt and

Demand for Jury Trial, Defendant admits that TJT maintained division offices in Idaho,
Washington, California and Colorado and served customers in thirteen (13) states. Defendant
further admits that TJT operates inspection and repair plailts. Defendant denies that TJT recycles
anything at any time. Defendant further admits that TJT operates an axle and tire collection
facility in Eugene, Oregon.

ANSWER - 2

9.

In answer to the allegations contained in paragraph 8 of TJT's Complaint and

Demand for Jury Trial, Defendant admits that prior to June 1997, he was a shareholder, officer
and director of a company ltnown as Leg-it Tire Inc. located in Woodland, California. Defendant
further admits that he owned Leg-it Tire Inc. Defendant admits that from time to time he
engaged in the same type of business as TJT and did some business in the states of California,
Oregon, Washington, Nevada, Idaho and also Montana, Nebraska, Arizona and Texas.
10.

In answer to the allegations contained in paragraph 9 of TJT's Complaint and

Demand for Jury Trial, Defendant lacks sufficient !mowledge of what TJT's "state of mind" was,
and therefore denies the allegation contained in this paragraph. Defendant admits however there
were negotiations to create a single corporation.
11.

In answer to the allegations contained in paragraph 10 of TJT's Complaint and

Demand for Jury Trial, Defendant admits the allegations contained therein, except that the term
"surviving corporation" states a legal conclusion to which no answer is required. To the extent
Plaintiff is making a factual allegation related to the use of said ternl, that allegation is denied.
12.

In answer to the allegations contained in paragraph 11 of TJT's Complaint and

Demand for Jury Trial, Defendant admits that in connection with the merger, TJT paid the
shareholders of Leg-it, Inc. $412,500.00 in cash and issued 291,176 shares of restricted TJT
common stock. Defendant admits that he was elected to Board of Directors of TJT. Defendant
denies that he was responsible for day-to-day TJT operations in Woodland, California for a
significant period of time. Defendant was removed from day-to-day supervision and actually
restricted by Plaintiff from working in the Woodland office within the first year.
13.

Paragraph 12 of TJT's Complaint and Demand for Jury Trial states legal

conclusions to which no answer is required. To the extent that any factual allegations are stated,
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they are denied. However, Defendant states that no compensation or consideration was provided
in exchange h r the agreement. Money paid was for the value of the Leg-it business.
14.

Paragraph 13 of TJT's Complaint and Demand for Jury Trial states legal

conclusions to which no answer is required. To the extent that any factual allegations are stated,
they are denied. However, Defendant specifically denies that the Non-Competition Agreement
was a material term to the parties' merger agreement. Defendant further denies in its entirety
Plaintiffs contention that the Non-Competition Agreement was designed to prevent Defendant
from competing with TJT during a defined period and within a defined territory.
15.

In answer to paragraph 14 of TJT's Complaint and Demand for Jury Trial, the

"Non-Competition Agreement" speaks for itself. To the extent paragraph 14 contains other
factual allegations, those allegations are denied.
16.

In answer to paragraph 15 of TJT's Complaint and Demand for Jury Trial, the

"Non-Competition Agreement" speaks for itself. To the extent paragraph 15 contains other
factual allegations, those allegations are denied.
17.

In answer to paragraph 16 of TJT's Complaint and Demand for Jury Trial,

Defendant denies the allegations that Defendant "imninediately" served as an officer and director
of TJT. Defendant denies that he participated in the management of TJT, but admits that he
attended board meetings. Defendant's management responsibilities were limited to sales
responsibilities. Defendant denies that business plans, strategy, pricing information and price
lists, marketing plans, market studies, sales methods and processes, product specifications,
know-how, processes, ideas, customer lists and accounts, current and anticipated customer
requirements, computer information systems, and other competitively sensitive information were
discussed during his presence at board meetings. Defendant was excluded from many meetings
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by management. Defendant admits that he held the title of Senior Vice President of Marketing
and Corporate Sales Manager, hut avers that the title had no responsibilities associated with it.
Defendant denies that he ever created a directory in connection with TJT marketing efforts, or
for any other reason.
18.

Defendant denies the allegations contained in paragraph 17 of TJT's Complaint

and Demand for Jury Trial.
19.

In answer to paragraph 18 of TJT's Complaint and Demand for Jury Trial,

Defendant admits he resigned as a TJT director on January 12, 2007, and as an employee on
January 25, 2007. Defendant has never been a designated officer of TJT. Defendant denies he
left under any form of "guise." In fact, in late 2006, Defendant was present at a meeting with
Terry Sheldon, Larry Prescott and John Ward in which his resignation and a separation
agreement were discussed.
20.

Defendant denies paragraph 19 of TJT's Complaint and Deinand for Jury Trial.

21.

Defendant denies paragraph 20 of TJT's Complaint and Demand for Jury Trial.

22.

In answer to paragraph 21 of TJT's Complaint and Demand for Jury Trial,

Defendant denies that he is employed by Weststates Recycling, Inc. Defendant admits that he is
employed by West States Tire and Axle. Defendant admits that Weststates Recycling, Inc. is a
supplier of certified mobile home axles and tires. Both Weststates Recycling, Inc. and West
States Tire and Axle conduct business in the Western United States.
23.

In answer to paragraph 23 of TJT's Complaint and Demand for Jury Trial, the

email in question was addressed to a number of people and its contents speak for themselvcs.
24.

Defendant denies the allegations contained in paragraph 24 of TJT's Complaint

and Demand for Jury Trial.
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25.

Defendant denies the allegations contained in paragraph 25 of TJT's Complaint

and Demand for Jury Trial.
26.

The allegations contained in paragraph 26 of TJT's Complaint and Demand for

Jury Trial require no response by Defendant. To the extent a response is required, Defendant
denies the allegations of paragraph 26.
27.

Defendant denies the allegations contained in paragraphs 27, 28, 29 and 30 of

TJT's Complaint and Demand for Jury Trial, including all subparts.
28.

The allegations of paragraph 31 of TJT's Complaint and Demand for Jury Trial

require no response by Defendant. To the extent a response is required, Defendant denies the
allegations of paragraph 3 1.
29.

Defendant denies the allegations contained in paragraphs 32, 33 and 34 of TJT's

Complaint and Demand for Jury Trial.
30.

The allegations contained in paragraph 35 of TJT's Complaint and Demand for

Jury Trial require no response by Defendant. To the extent a response is required, Defendant
denies the allegations of paragraph 35.
31.

Defendant denies the allegations contained in paragraphs 36, 37, 38 and 39 of

TJT's Complaint and Demand for Jury Trial, including all subparts.
32.

The allegations contained in repeated paragraph 33 [sic] of Count Four entitled

"Breach of Contract - Confidentiality Obligations require no response by Defendant. To the
extent a response is required, Defendant denies the allegations of paragraph 33 [sic].
33.

Defendant denies the allegations contained in repeated paragraphs 34 [sic], 35

[sic], 36 [sic] and 37 [sic] of Count Four entitled "Breach of Contract - Confidentiality
Obligations."
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34.

The allegations contained in paragraph 40 require no response by Defendant. TO

the extent a response is required, Defendant denies the allegations of paragraph 40.
35.

Defendant denies the allegations contained in paragraphs 41, 42, 43 and 44 of

TJT's Complaint and Demand for Jury Trial.
36.

The allegations contained in paragraph 45 require no response by Defendant. To

the extent a response is required, Defendant denies the allegations of paragraph 45.
37.

Defendant denies the allegations contained in paragraphs 46,47,48,49 and 50 of

TJT's Complaint and Demand for Jury Trial.
38.

The allegations contained in paragraph 51 require no response by Defendant. To

the extent a response is required, Defendant denies the allegations of paragraph 5 1.
39.

Defendant denies the allegations contained in paragraphs 52 and 53 of TJT's

Complaint and Demand for Jury Trial.
40.

The allegations contained in paragraph 54 require no response by Defendant. To

the extent a response is required, Defendant denies the allegations of paragraph 54.
41.

Defendant denies the allegations contained in paragraphs 55, 56, 57 and 58 of

TJT's Complaint and Demand for Jury Trial.
42.

The allegations contained in paragraph 59 require no response by Defendant. To

the extent a response is required, Defendant denies the allegations of paragraph 59.
43.

Defendant denies the allegations contained in paragraph 60 of TJT's Complaint

and Demand for Jury Trial.
44.

Defendant denies the allegations contained in paragraph 61 of TJT's Complaint

and Demand for Jury Trial. Defendant further states by way of affirmative defense that at no
time did he ever handle TJT funds.
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45.

Defendant denies the allegations contained in paragraph 62 of TJT's Complaint

and Demand for Jury Trial.
46.

The allegations contained in paragraph 63 require no response by Defendant. To

the extent a response is required, Defendant denies the allegations of paragraph 63.
47.

Defendant denies the allegations contained in paragraphs 64 and 65 of TJT's

Complaint and Demand for Jury Trial.
AFFIRMATIVE DEFENSES
The following defenses are not stated separately as to each claim for relief or allegation
of Plaintiff. Nevertheless, the following defenses are applicable, where appropriate, to any and
all of Plaintiff's claims for relief. In addition, Defendant Ulysses Mori, in asserting the following
defenses, does not admit that the burden of proving the allegations or denials contained in the
defenses is upon Defendant but, to the contrary, asserts that by reason of denials andlor by reason
of relevant statutory and judicial authority, the burden of proving the facts relevant to many of
the defenses andlor the burden of proving the inverse of the allegations contained in many of the
defenses is upon Plaintiff. Moreover, Defendant does not admit, in asserting any defense, any
responsibility or liability, but, to the contrary, specifically denies any and all allegations of
responsibility and liability in the Coinplaint.
I. FIRST AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action because Plaintiffs Complaint fails to state
a claim against Defendant in that it fails to allege that Plaintiff has complied with all of the tenns
and conditions of the contract upon which the action is based.
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11. SECOND AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action because Plaintiffs Complaint fails to state
a claim against Defendant in that it fails to allege that Defendant materially breached the contract
upon which the action is based.
111. THIRD AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action because Defendant's breach of his
contract with Plaintiff, if any, is excused by Plaintiffs breach of the contract.
IV. FOURTH AFFIRMATIVE DEFENSE
Plaintiff is barred froin maintaining this action because Defendant's breach of his
contract with Plaintiff, if any, is excused by frustration of the purpose of the contract.
V. FIFTH AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action because Defendant's breach of his
contract with Plaintiff, if any, is excused by a material failure of consideration.
VI. SIXTH AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action against Defendant because a condition
precedent to Defendant's duty of immediate performance failed to occur.
VII. SEVENTH AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action against Defendant because the occurrence
of a condition subsequent to Defendant's duty of immediate performance terminated Plaintiffs
right to immediate performance.
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VIII. EIGHTH AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action against Defendant because the contract
upon which the action is based is void or voidable since Defendant entered into the contract as a
result of Plaintiffs fraud.
IX. NINTH AFFIRMATIVE DEFENSE
Plaintiff is barred froin maintaining this action against Defendant because the contract
upon which the action is based is void or voidable since Defendant entered into the contract as a
result of a mutual or unilateral mistalte of fact.
X. TENTH AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action against Defendant because the contract
upon which the action is based is void or voidable since Defendant entered into the contract as a
result of duress.
XI. ELEVENTH AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action against Defendant because the alleged
contract upon which the action is based is illegal.
XII. TWELFTH AFFIRMATIVE DEFENSE
Plaintiff is barred from maintaining this action against Defendant because the contract
upon which the action is based is unconscionable.
XIII. THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiff is barred froin maintaining this action against Defendant by reason of payment
of the claims upon which the action is based.
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XIV. FOURTEENTH AFFIRMATIVE DEFENSE
Plaintiff is estopped by its prior actions and inactions from asserting its breach-ofcontract claims.
XV. FSFTEENTH AFFIRMATIVE DEFENSE
If Defendant did breach his covenants with Plaintiff, he was privileged or justified in
doing so because of wrongful acts committed, or threatened by Defendant.
XVI. SIXTEENTH AFFIRMATIVE DEFENSE
The covenants were void due to fraud or bad faith on the part of Plaintiff.
XVII. SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiff is estopped by its prior actions and inactions from asserting its tort claims.
XVIII. EIGHTEENTH AFFSRMATIVE DEFENSE
If Defendant did commit the acts alleged in the complaint, he was priv~legedor justified
in doing so because of wrongful acts omitted, or threatened, by Plaintifl, or because of fraud or
bad faith on the part of Plaintiff.
XIX. NINETEENTH AFFIRMATIVE DEFENSE
In no event could Defendant have breached his fiduciary duties as a corporate director
and officer of Plaintiff because Defendant presented all opportunities to the other directors of
Plaintiff, who chose not to act on this information.
XX. TWENTIETH AFFIRMATIVE DEFENSE
Plaintiff is estopped by its prior actions and inactions from asserting its claim that
Defendant breached his fiduciary duties as a corporate officer and director of Plaintiff.
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XXI. TWENTY-FIRST AFFIRMATIVE DEFENSE
If Defendant did breach his fiduciary duties, he was privileged or justified in doing so
because of wrongfiil acts committed, or threatened, by Plaintiff, or because of fraud or bad faith
on the part of Plaintiff.
DEMAND FOR JURY TRIAL
Defendant hereby demands a trial by jury as to all issues so triable, and will not stipulate
to a jury of less than twelve (12) jurors.
PRAYER FOR RELIEF
WHEREFORE, Defendant prays for entry of judgment, as follows:
1.

That Plaintiffs Complaint be dismissed and Plaintiff take nothing thereby;

2.

That Defendant be awarded reasonable attorney fees and costs necessarily

incurred in defending this action; and
3.

For such other and further relief as the Court deems just and proper.

DATED THIS &%y

ofJune, 2007,
HAWLEY TROXELL ENNIS & HAWLEY LLP

~ t t o r d e for
~ s ~efGndantUlysses Mori
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this a o d a y of June, 2007, I caused to be served a true
copy of the foregoing ANSWER by the method indicated below, and addressed to each of the
following:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 83701
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-U.S. Mail, Postage Prepaid
X Hand Delivered
-Overnight Mail
Telecopy
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FILED:
2007 at
J. Da id Navarro Clerk
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By:

IN THE DISTRICT COURT OF THE FOURTH

DISTRICT OF

THE STATE OF IDAHO, IN AND FOR TW

T.J.T. INC.,

Ptaintiff,
vs.

Case No. CVOC07--09799
NOTICE OF STATUS CONFERENCE
UNDER I.R.C.P. 16(a) & 16(b)

ULYSSES MOM,

Defendant,
Upon review, the Court has determined that this matter is appropriate for a scheduling order
under I.R.C.P. 16(b).
You are hereby notified that a status conference is set for July 24, 2007 at 3:45 p.m. before

the Honorable Ronald J. Wilper, Ada County Courthouse, 200 Front St., Boise, Idaho. A scheduling
order under I.R.C.P. 16(b) may issue following this conference.
All parties must appear at this time in person or by counsel, Counsel must be the handling
attorney, or be fully familiar with the case, and have authority to bind hidher client and law firm on all
matters set forth in I.R.C.P. 16(a) and P6(b).
In lieu of this status conference, if all parties agree on all matters set forth on the attached
stipulation for scheduling and planning, the stipulation may be completed, signed and filed before the
date set for the status conference.
Dated: June 25,2007

Notice of Status Conference1 Stipulation for Scheduling and Planning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T. INC.,
Plaintiff,

Case No. CVOC07-09799
STIPULATION FOR SCHEDULING
AND PLANNING

vs.
ULYSSES MORI,
Defendant,

11 1.

8

II

The parties hereby stipulate to the following preferences for trial dates: (Please confer and
complete. Do not attach "unavailable dates".)

THE MONTH OF SEPTEMBER, 2007, IS NOT AVAILABLE FOR TRIAL SETTINGS.
9

(a)

Week of Wednesday,

,200712008

10

(b)

Week of Wednesday,

,200712008

11

(c)

Week of Wednesday,

, 200712008

l2
13
14

I

All trials will be set no more 12 months from the filing of
I/"NOTEI1the Complaint.
I
The Court's clerk will confirm dates with counsel if preferences cannot be met. A pretrial

conference will be scheduled 7 to 15 days prior to trial.

15

2.

Parties estimate the case will take

days to try.

Case to be tried as a:
(-)

Court Trial

(_) 12 person Jury Trial
(-)

3.
20
21

ll

22

I/

6 person Jury Trial

Parties further stipulate to the following scheduling deadlines:
a.

The last day to file amendments to any pleading, or to join any additional parties, shall

I

be
b.

The advancing party shall disclose all expert witnesses to be used at trial by

c.

The responding party shall disclose all rebuttal expert witnesses to be used at trial by

Notice of Status Conference1Stipulation for Scheduling and Planning

I

d.

The last day for the initiation of any discovery (serving an interrogatory, requesting a
document or noticing a deposition) shall be

e.

The last day for filing motions for summary judgment shall be

, (must be at least 60 days prior to trial.)
4.

With respect to settlement procedure, the parties request that:
(

) The Court schedule a further Rule 16 Status Conference approximately 90 days prior

to trial (on or about

) to review and facilitate settlement

possibilities with Counsel.
(

) No action by the Court is necessary at this time. The parties agree to pursue

settlement, if and as appropriate, on their own.
5.

The parties reserve the right to amend this stipulation by agreement of all parties, subject to
Court approval, and each party reserves the right to seek amendment hereof by Court order.
Any party may request a further status conference for any purpose at any time.

Counsel for Plaintiff(s):
12

l3

I

Date:
Date:
Counsel for Defendant(s):

14

Date:

15

Date:

16

Counsel for Other Parties:

17

Date:

IS

Date:

CERTIFICATE O f MAILING

&

I HEREBY CERTIFY That on this *day
of
1V/2007, I caused a true and correct
copy of the above and foregoing instrument to be mailed, postage prepaid, to:
Stephen Smith
4f:torney at Law
PO Box 1617
Boise Id 83701-1617

John Ward
4ttorney at Law
PO Box 829
Boise Id 83701

Votice of Status Conference1Stipulation for Scheduling and Planning

Jb

Stephen C. Smith ISB NO. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com

mvID NAVAWRO, clerk
BYJ. EAR&
DEPUpl

Attoilieys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,

1
)

Plaintiff,

j

)

VS.

Case No. CV OC 0709799
NOTICE OF COMPLIANCE

)

ULYSSES MORI, an individual,

j
)

Defendant.

Pursuant to Rules 33 and 34 of the Idaho Rules of Civil Procedure, Ulysses Mori,
Defendant hereby gives notice that on July 18, 2007, he responded to Plaintiff's First Set of
Discovery Requests to Defendant Ulysses Mori by serving the original of Defendant's Responses
To Plaintiff's First Set Of Discovery Requests upon the following person or persons:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
101 S. Cavitol Blvd., 10th Floor
P.O. BOX 829
Boise, ID 93701

NOTICE OF COMPLIANCE - 1

CHARTERED

DATED THIS

day of July, 2007.

HAWLEY T.ROXELLJNNIS & HAWLEY LLP

NOTICE OF COMPLIANCE - 2

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this
copy of the foregoing NOTICE OF CO
addressed to each of the following:

day of July, 2007, f caused to be served a true
by the method indicated below, and

John C. Ward
James L. Martin
Tyler J. Anderson
MQFEATT, THOMAS, BARRETT, ROCK & FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

NOTICE OF COMPLIANCE - 3

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

1 4 : 5 4 FAX

07/23/2007

2083855350

John C, Ward, ISB No. 1 146
Jmes L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MOPFAIT,THOMAS,
BAWTT, ROCK&
FIELDS,CI~ARTEWD
I Of S . Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@moff'att.com
tya@moffat,corn
17-432.31
Attorneys for Plaintiff

TN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, W AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,

Case No. CV OC 0709799
Plaintiff,
VS

STIPULATION FOR SCHEDULING
AND PLANNING

.

ULYSSES MORI, an individual,
Defendant.

I.

I

I

The parties hereby stipulate to the following preferences fur trial dates: (Please confer

and complete. Do not attach "Unavailabie dates".)
(a)

Week of Wednesday, January 16,2008

(b)

Week of Wednesday, Janum 23,2008

STIPULATION FOR SCHEDULJXG AND PLGNNING - 1

07/23/2007

1 4 : 5 4 FAX

(c)

2083855350

MOFFA?T TIiONAS

Week of Wednesday, J a n w 23,2008

The Court's clerk will confirm dates with counsel if preferences cannot be met. A
pretrial conference will be scheduled 7 to 15 days prior to trial.
2.

Parties estimate the case will take 3 days to try.
Cases to be tried as a:
(
court Trial
X) 12 person Jury Trial

(
6 person Jury Trial
3.

Parties further stipulate to the following scheduling deadlines:
a.

The last day to file amendments to any pleading, or to join any additional parties,
shall be 120 davs vrior to trial.

b.

The advancing party shall disclose all expert witnesses to be used at trial by
90 davs vrior to trial.

c.

The responding party shall disclose all rebuttal expert witnesses to be used at trial
by 70 davs vrior to trial.

d.

The last day for the initiation of any discovery (serving an interrogatory,
requesting a document or noticing a deposition) shall be 45 davs vrior to trial.

e.

The last day for filing motions for summary judgment shall be 60 davs vrior to
(must be at least 60 days prior to trial.)

4.

With respect to settlement procedure, the parties request that:

u

The Court schedule a M e r Rule 16 Status Conference approximately 90 days
prior to trial (on or about

) to review and facilitate

settlement possibilities with Counsel.

-

STIPULATION FOR SCHEDULING AND PLANNING 2

07/23/2007 14:54 FAX

2083855350

Hawley Troxell
07/2S/a007

13:24

0

MOFFATT THOMAS

7/23/2007 2:20
FAX

ZOBSBSS3SO

PACE
MOWA+IT

FAX: (208)342-3829

2/2

T i l O W

~OOS/OO7

No action by the Court is necessary at this lime.

Tbr;psllies a&ree to punue

setttrrmart, i f and as appropriate, on their own.
5.

78%
parliw mava the righLto amend this stipulation by agmcmant ofall parties, subject
to C o w WWM
and each party reservos the fight to wttk amandmmt hereof by Cow$

or*.

ArUI prntymay q u o s t n fmlher stntw u c m ~ c Par
e any p m p h ~ c
at any time.
DATED this

ZI%+
-

DATED t h i a f i

day ofJuly. 2007.

day ofJuly, 2007.

HAWLEYTfwxsU ENNls & HAWLUY
LLP

-

STTPWLATION EOR SCHEDWXNG AND PLANlWNG 3

Stephen C. Sinith ISB No. 7336
HAWLEY
TROXELL ENNIS & HAWLEY LLP
.
-.
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com

J.

I M I l D NAVARRO, Clerk
BYJ. EARLE
DEPUTY

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORI, an individual,

1
)

Case No. CV OC 0709799

)

NOTICE OF SERVICE

1

1
1
1

Defendant.

1
Pursuant to Rules 33, 34, and 36 of the Idaho Rules of Civil Procedure, Ulysses Mori
hereby gives notice that on July 30, 2007, said party served a copy of DEFENDANT'S FIRST
SET OF DISCOVERY REQUESTS TO PLAINTIFF, T.J.T., INC. upon the following person or
persons:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

NOTICE OF SERVICE - 1

C4

DATED THIS

day o f July, 2.007.

HAWLEY TROXELL ENNIS & HAWLEY LLP

NOTICE OF SERVICE - 2

CERTIFICATE OF SERVICE

this30

T HEREBY CERTIFY that on
day of July, 2007, I caused to be served a true
copy of the foregoing NOTICE OF SERVICE by the method indicated below, and addressed to
each of the following:

John C. Ward
James L. Martin
Tyler 5. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
CHARTERED
101 S. Capitol BIvd., 10th Floor
P.0, Box 829
Boise, ID 93701

NOTICE OF SERVICE - 3

,Y

,

U S . Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

NO.
A.M

RECEIVED

3.'3
6

FILED

EM.

JUL 3 1 2007
Ada Chunty Clerk

J.

DAVID NAVARRO, Cleric
BY A;'OONE
DEPUTY

John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MOFFATT,
THOMAS,
BARRETT,
ROCK&
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@moffatt.com
tya@moffatt.com
17-432.31
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
NOTICE OF DEPOSITION DUCES
TECUM TO ULYSSES MORI

VS.

ULYSSES MORI, an individual,
Defendant.

I
I

PLEASE TAKE NOTICE that Plaintiff, T.J.T., Inc., by and through its counsel of
record, will take testimony upon oral examination of ULYSSES MORI, pursuant to the Idaho
Rules of Civil Procedure and other applicable rules. Said deposition will occur before an officer
authorized to administer oaths in and for the State of Idaho, on Wednesday, August 15,2007,

NOTICE OF DEPOSITION DUCES TECUM TO ULYSSES MORI - 1

BOI_MTZ:~~O&S~
.I

commencing at 9:00 a.m., and continuing thereafter from day to day until completed, at the
offices of Moffatt, Thomas Barrett, Rock & Fields, Chartered located at 101 S. Capitol
Boulevard, 10th Floor, Boise, Idaho, at which time and place you are notified to appear and take
such part in the examination as you may deem proper.
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the items listed in Exhibit A to this Notice.

?-EDATED this K c d a y of July, 2007.

~ i t o r n e for
~ s Plaintiff
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EXHIBIT A
DEFINITIONS
1.

The words "you," "your" and "yours," mean the above-named defendant,

Ulysses Mori, or any person acting or purporting to act on behalf of the above-named defendant
or his agents, including but not limited to his attorneys, consultants, experts, investigators or
other persons.
2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, governmental, business or other entity.
3.

The words "know" or "knowledge" include within their meaning first-

hand knowledge, or information derived from any other source, including, but not limited to,
hearsay knowledge.
4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.
5.

The words "and" and "and/orn and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope of the request all information and documents which would otherwise be construed as being
outside the request.
6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."
7.

The word "contact" shall mean any and all forms of communication

including without limitation physical meetings, video conferences, telephone conversations,

NOTICE OF DEPOSITION DUCES TECUM T O ULYSSES MORI - 3
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facsimile transmissions, e-mail, written correspondence, and communication through agents or
other third parties.

8.

The terms "document(s)" and/or "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, communication or representation,
including hut not limited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electronically stored information, notes, summaries, schedules,
contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgments,
diaries, reports, findings, forecasts, tests, appraisals, reports, memoranda, medical records,
telephone recordings, telephone logs, telephone lists, telephone books, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordings, statements, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, computer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
"document."

9.

The term "TJT" includes such entity's officers, directors, employees,

members, agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consultants,
experts, investigators, or other persons.
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10.

The term "TJT confidential or proprietary information" means the

following information, to the extent such information has become known to you as a
consequence of your employment with TJT: TJT's customers' identities, including customer
lists and the names, job titles and telephone numbers of the principal contact(s) of each customer;
TJT's customer documents, routes, books, files, purchases and accounts; route lists of TJT's
sales employees; TJT's pricing, margins, sales allowances, discounts and pricing policies; TJT's
invoices; TJT's marketing and product information; TJT's sales by sales representative or
product or customer or territory; TJT's sales and delivery schedules; TJT's credit terms, policies
and infonnation, including payment records; TJT's promotional programs; financial information
of TJT or its customers; the terms and formats of the TJT's contracts and agreements with its
customers; information pertaining to TJT's methods of operation, processes, strategies and
techniques; and information relating to TJT's employees, including but not limited to employees'
identities, home and business telephone and pager numbers, and addresses.
11.

The term "TJT customer" means any person or entity to whom or which

you sold any TJT product or service and any person or entity that you contacted for the purpose
of selling any TJT product or service.
12.

The term "TJT supplier" means and person or entity or dealer from whom

or which you purchased products or services on behalf of TJT or any person or entity or dealer
that you contacted for the purpose or purchasing such products or services on behalf of TJT.
13.

The term "West States" includes West States Recycling, Inc. and West

States Tire & Axle, including such entities' respective officers, directors, employees, members,
agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consultants, experts,
investigators, or other persons.

NOTICE OF DEPOSITION DUCES TECUM TO ULYSSES MORI - 5
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DUCES TECUM REOUEST
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the following:
1.

Your entire personnel or employment file regarding your employment

with West States including but not limited to, evaluations, correspondence, compensation and
bonus information, employee handbooks, employment, non-compete andlor confidentiality
agreements, employment policies, company sales or recognition awards, customer lists, sales
coverage areas and sales and accounting information.
2.

Any and all documents and records (including but not limited to order

guides, telephone lists, customer lists, address books, card files, planners, daytimers, diaries,
notes, notebooks, calendars, Rolodex cards, and computerized data) containing any TJT
confidential or proprietary information.

3.

Any and all correspondence (and other documents and records) that you

have sent, at any time since you decided to resign your employment with TJT andlor to accept
employment with West States, to any "TJT customer" or "TJT supplier."
4.

Any and all correspondence (and other documents and records) that you

have received, at any time since you decided to resign your employment with TJT and/or to
accept employment with West States, from any "TJT customer" or "TJT supplier."
5.

Any and all correspondence (and other documents and records) that you

have sent to or received from Donna Gardner or Heath Sartini since December 1,2006.
6.

Please produce any and all correspondence, e-mail, notes, planners,

daytimers, diaries, notebooks, calendars, computerized data and other similar documents and
records that contain any information whatsoever regarding any communications between you
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and any West States employee that occurred during the twenty-four months before you
terminated your employment with TJT effective January 25,2007.
7.

Any and all documents, correspondence, communications, e-mails, drafts,

letters, or other written material that contains any information whatsoever regarding any
indemnity agreement or contemplated indemnity agreement between you and West States.

8.

Any and all telephone bills and similar documents and records that reflect

any information whatsoever regarding any communications between you and any "TJT
customer" or "TJT supplier" that occurred after you accepted employment with West States.

9.

Any and all planners, daytimers, diaries, notes, notebooks, calendars,

telephone message slips, computerized data and other similar documents and records that contain
any information~hatsoeverregarding-any communications-between-you and any "TJT
customer" or "TJT supplier" that occurred after you accepted employment wit11 West States.
10.

Any and all correspondence, e-mail, notes, planners, daytimers, diaries,

notebooks, calendars, computerized data and other similar documents and records that contain
any information whatsoever regarding any communications between you and any West States
employce that occurred after you terminated your employment with TJT effective January 25,
2007, insofar as any such communication pertained to any "TJT customer," "TJT supplier," or
any "TJT confidential or proprietary information."
11.

Any and all correspondence, e-mail, notes, planners, daytimers, diaries,

notebooks, calendars, computerized data and other similar documents and records that contain
any information whatsoever regarding any communications between you and any West States
employee regarding your application for employment that you made to West States.

NOTICE OF DEPOSITION DUCES TECUM TO ULYSSES MORI - 7

BOI_MTZ:~~OC~~~.I

12.

Any and all correspondence, e-mail, notes, planners, daytimers, diaries,

notebooks, calendars, computerized data and other similar documents and records that contain
any information whatsoever regarding any communications between you and any West States
employee regarding any offer of employment made by West States to you.
13.

Any and all correspondence, e-mail, notes, planners, daytimers, diaries,

notebooks, calendars, computerized data and other similar documents and records that contain
any information whatsoever regarding any communications between you and any West States
employee regarding your consideration andlor acceptance of any offer of employment made by
West States to you.
14.

Any and all information responsive to Plaintiffs First Set of Discovery

Requests to Defendant Ulysses Mori that has come into your possession, custody, or control
since July 18,2007.

-
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CERTIFICATE OF SERVICE

&

I HEREBY CERTIFY that on this %' day of July, 2007, I caused a true and
correct copy of the foregoing NOTICE OF DEPOSITIQN DUCES TECUM TO ULYSSES
MORI to be served by the method indicated below, and addressed to the following:

Stephen C. Smith
HAWLEY
TROXELL
E ~ I&SHAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsirnif e

~ & r J. Anderson
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JUt 3 1 2007

JUl 3 12007

,J, DAVID NAVARRO, Clerk

Ada County Cler!<

By A TOONE
DEPUTY

John C. Ward, ISB No. 1146
James 1. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@moffatt.com
tya@moffatt.com
17-432.31
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.1.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
AMENDED NOTICE OF DEPOSITION
OF ULYSSES MORI

vs.
ULYSSES MORI, an individual,
Defendant.

PLEASE TAKE NOTICE that Plaintiff, T.1.T., Inc., by and through its counsel of
record, will take testimony upon oral examination of ULYSSES MORl, pursuant to the Idaho
Rules of Civil Procedure and other applicable rules. Said deposition will occur before an officer
authorized to administer oaths in and for the State ofIdaho, on Wednesday, August 15, 2007,

AMENDED NOTICE OF DEPOSITION OF ULYSSES MORI - 1
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commencing at 9:00 a.m., and continuing thereafter from day to day until completed, at the
offices of Moffatt, Thomas Barrett, Rock & Fields, Chartered located at 101 S. Capitol
Boulevard, 10th Floor, Boise, Idaho, at which time and place you are notified to appear and take
such part in the examination as you may deem proper.
DATED this 30th day of July, 2007.

Attorneys for Plaintiff

AMENDED NOTICE OF DEPOSITION OF ULYSSES MORI - 2

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 30th day of July, 2007, f caused a true and
correct copy of tlie foregoing AMENDED NOTICE OF DEPOSITION OF ULYSSES MUM
to be sewed by the method indicated below, and addressed to the following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701- 1617
Facsimile (208) 342-3829

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Ovemiglzt Mail

(hacsimile

~ y 6 J.r Anderson
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J.

DAVID NAVARRO, clerk
BYJ. EARLE
'JEWPi

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@ltteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
vs.

1
)
1

Case No. CV OC 0709799

)

NOTICE OF DEPOSITION (LARRY
PRESCOTT)

)

ULYSSES MORI, an individual,

1

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on August 22,2007,

at the hour of 9:30 a.m., Defendant Ulysses Mori will take the deposition of Larry Prescott, at the
law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise, Idaho,
before a court reporter or notary public qualified to administer oaths.
This deposition shall be talcen pursuant to the Idaho Rules of Civil Procedure.
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DATED THIS

3

day of July, 2007.

HAWLEY TROXELL ENNIS & HAWLEY LLP

~ t i o r n [ ~for
s ~efebdant

NOTICE OF DEPOSITION (LARRY PRESCOTT) - 2

CERTIFICATE OF SERVICE

3/

day of July, 2007, I caused to be served a true
I HEREBY CERTIFY that on this
copy of the foregoing NOTICE OF DEPOSITION (LARRY PRESCOTT) by the method
indicated below, and addressed to each of the following:
John C. Ward
-U.S. Mail, Postage Prepaid
James L. Martin
Hand Delivered
Tyler J. Anderson
-Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

NOTICE OF DEPOSITION (LARRY PRESCOTT) - 3

DAVID NAVARRO, Clerk
BYJ. EARLE
DEPUTY

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
vs .

ULYSSES MORI, an individual,

1
1

Case No. CV OC 0709799

)
)

NOTICE OF DEPOSITION (TERRY
SHELDON)

1

Defendant.

TO:

ALL PARTIES AND T H E E COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on August 21,2007,

at the hour of 9:30 a.m., Defendant Ulysses Mori will take the deposition of Terry Sheldon, at
the law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise,
Idaho, before a court reporter or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure

NOTICE OF DEPOSITION (TERRY SHELDON) - 1

F

DATED THIS

day of July, 2007
HAWLEY TROXELL ENNIS & HAWLEY LLP

~ t t o r h e for
~ s Dkfendant

NOTICE OF DEPOSITION (TERRY SHELDON) - 2

CERTIFICATE OF SERVICE

3

I HEREBY CERTIFY that on this
day of July, 2007, I caused to be served a true
copy of the foregoing NOTICE OF DEPOSITION (TERRY SHELDON) by the method
indicated below, and addressed to each of the following:
-U.S. Mail, Postage Prepaid
John C. Ward
-Hand Delivered
James L. Martin
Tyler J. Anderson
Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, X Telecopy
CHARTERED
101 S, Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

NOTICE OF DEPOSITION (TERRY SHELDON) - 3

IN THE DISTRICT COURT OF TKE FOURTH JUDICIAL DISTRICT OF

TI-TE STATE OF DAf-IO, IN AND FOR THE COUNTY OF ADA

T,J,T., INC., a Washington corporation,
Case No. CVOC0709799

Plaintiff,

ORDER SETTING
PROCEEDINGS AND TRIAL

VS.
ULYSSES MORI, an individual,
Defendant.

THE PARTIES FILED A STIPULATION FOR SCHEDULING AND PLANNING ON
JULY 23,2007. ACCORDINGLY, T m FOLLOWING SCHEDULING ORDER IS ORDERED
AS FOLLOWS:
1)

DESIGNATED TRIAL COUNSEL:

Plaintiff: John C. Ward, James 3. Martin and Tyler 3. Anderson of Moffatt
Thomas Barrett Rock & Fields, Chtd.
Defendant: Stephen C. Smith of Wawley T~oxellEnnis & Hawley, LLP
Each party to the action shall be represented at all pre-trial hearings by the attorney or
party who is to conduct the trial or by co-counsel with full knowledge of the case and with
authority to bind the party by stipulation. If any attorney has not been given such authority to
bind the party by stipulation, the party shall be present ax available at the pre-triaI conference,

TRIAL DATE: The jury trial of this action shall commence before this Court on
2)
January 30,2008 at 9:00 o'clack a.m.

ORDER SETTING PROCEEDINGS A M ) TRIAL - PAGE 1

Notice is hereby given, pursuant to Idaho Rule of Civil Procedure 40(d)(l)(G), that an
be assigned to preside over the trial of this case. The following is a list of
alternate judge
potential alternate judges:
Hon. Phillip M. Becker
Hon. G. D. Carey
Hon. Dennis Goff
Hon. Nathan Higer
Hon. Daniel C. Hurlbutt Jr.
Hon. James Judd
Hon. Duff McKee
Hon. Daniel Meehl
Hon. George R. Reinhardt, lII
Hon. Ronald Schilling
Hon. W. H. Woodland
.
Any sitting 4th Dlstrict
Judge
Unless a party has previously exercised their right to disqualification without cause under
Rule 40(d)(l), each party shall have the right to file one (1) motion for disqualification without
cause as to any alternate judge not later than ten (10) days after service of this notice.

PRE-TRIAL CONFERENCE: Counsel for the parties shall appear before this
3)
Court in chambers on January 22, 2008 at 3:30 o'clock p.m. for a final pre-trial conference.
Counsel shall be prepared to discuss settlement possibilities, and all items set forth in Rules 16(a)
through (i), I.R.C.P.
MOTIONS: All motions, including Motions in Limine and Motions for
4)
Summary Judgment, shall be filed and argued no later than 60 days prior to trial.
DISCOVERY CUT-OFF: The last day for the initiation of any discovery
5)
(serving an interrogatory, requesting a document or noticing a deposition) shall be 45 days prior
to trial.
6)
DISCLOSURE OF EXPERTS: The advancing party's expert witnesses shall
be disclosed no later than 90 days prior to trial. The responding party's expert witnesses shall
be disclosed no later than 70 days prior to trial. All parties' disclosure as to experts, shall he in
compliance with Rule 26(b)(4). An expert is defined under Rule 702 of the Idaho Rules of
Evidence.

FILING OF AMENDMENTS: The last day to file amendments to any pleading,
7)
or to join any additional parties, shall be 120 days prior to trial.

ORDER SETTING PROCEEDINGS AND TRIAL - PAGE 2

8)
ATTORNEYS CONFERENCE: Counsel for Plaintiff shall convene an
attorneys conference two weeks prior to final pre-trial conference for the purposes of exchange
and marking of all exhibits, exchange of all witness lists, the noting of any foundational
objections to exhibits or witnesses, stipulate to uncontested facts, explore all settlement
possibilities, and prepare a pre-trial stipulation pursuant to Rule 16(e), I.R.C.P., which stipulation
will be presented to this Court at the final pre-trial conference.
PRE-TRIAL MEMORANDA: Parties shall submit to the Court, no later than
9)
five (5) days before the final pre-trial conference, a pre-trial memoranda which will include the
following:
a.
b.
c.
d.
e.
f.
g.

Elements of Plaintiff's case (Plaintiff);
Defenses of Defendant's case (Defendant)
Contested facts;
Contested issues of law;
Evidentiary issues
Agreed or stipulated facts; and
Memorandum of Points and Authorities on issues of law.

10) JURY INSTRUCTIONS: Each party shall submit all proposed jury instructions
to the Court on or before January 22,2008 at 3:30 p.m.
11) SANCTIONS: Failure to comply with this Order shall subject a party or its
attorney to appropriate sanctions, including, but not limited to, costs and reasonable attorney
fees, the dismissal with prejudice of Plaintiff's claim, or the striking of a Defendant's defenses.
A party may be excused from strict compliance with any provisions of this Order only upon
motion showing extraordinary circumstances.
CONTINUANCES: If all parties request a continuance of the trial date, this
12)
Court will only consider a Motion to Continue if the motion is signed by all parties personally
and their counsel.
Dated: August 2, 2007.
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CERTETCATE OF MAILING

I hereby certify that on August 2, 2007 I mailed a true and correct copy of the within
instrument to:

John C. Ward
Attorney at Law
P.O. Box 829
Boise, ID 83701
Stephen C. Smith
Attorney at Law
P.O. Box 1617
Boise, ID 83701
J. DAVID NAVARRO
Clerk of the Distr' fLbu

_----"C
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X\

NO

AM~:.ZI

FILED
PM-.--

SEP IE 1 2007
.!a

LMVID MAVARRO, Clerk
BYA TOONE
DEPUTY

John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
BARRETT,
ROCK&
MOFFATT,
THOMAS,
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@moffatt.com
tya@moffatt.com
17-432.31
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
NOTICE OF SERVICE OF
PLAINTIFF'S RESPONSES TO
DEFENDANT'S FIRST SET OF
DISCOVERY REQUESTS

VS.
ULYSSES MORI, an individual,
Defendant.

I

J

NOTICE IS HEREBY GIVEN that on the

wday of August, 2007, the

29

original of PLAINTIFF'S RESPONSES TO DEFENDANT'S FIRST SET OF
DISCOVERY REQUESTS and a copy of the NOTICE OF SERVICE were served by the

method indicated below and addressed to the following at the address shown below:

NOTICE OF SERVICE - 1
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Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

d

( U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Cl)Q+

B

..

,
,

C_

John . Ward - Of the Firm
Altorn ys for Plaintiff

NOTICE OF SERVICE - 2

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteb.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,

)
)

Case No. CV OC 0709799

VS.

)

AMENDED NOTICE OF DEPOSITION
(TERRY SHELDON)

ULYSSES MORT, an individual,

1
1

Plaintiff,

1

Defendant

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on September 13,

2007, at the hour of 9:30 a.m., Defendant Ulysses Mori will talte the deposition of Terry
Sheldon, at the law offices of Hawley Troxell Elmis & Hawley LLP, 877 Main Street, Suite
1000, Boise, Idaho, before a court reporter or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

lk!?

AMENDED NOTICE OF DEPOSITION (TERRY SHELDON) - 1

DATED THIS

&e

day of September, 2007.

HAWLEY TROXELL ENNlS & HAWLEY LLP

~tiom/eysfor Defendant

AMENDED NOTICE OF DEPOSITION (TERRY SHELDON) - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this /g day of September, 2007, I caused to be served a
true copy of the foregoing AMENDED NOTICE OF DEPOSITION (TERRY SHELDON) by
the method indicated below, and addressed to each of the following:
John C. Ward
-U.S. Mail, Postage Prepaid
James L. Martin
Hand Delivered
Tyler J. Anderson
Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, )cTelecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
QNA Court Reporting
PMB 219
111 Broadway, Suite 133
Boise, ID 83702

-U.S. Mail, Postage Prepaid
-Hand Delivered
-Overnight Mail

~tepVen'C.Smith

AMENDED NOTICE OF DEPOSITION (TERRY SHELDON) - 3

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise,
83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssrni@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I
NAND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORI, an individual,

1
)
1

Case No. CV OC 0709799

)
)

AMENDED NOTICE OF DEPOSITION
(LARRY PRESCOTT)

1

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on September 14,

2007, at the hour of 9:30 a.m., Defendant Ulysses Mori will take the deposition of Larry
Prescott, at the law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite
1000, Boise, Idaho, before a court reporter or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

AMENDED NOTICE OF DEPOSITION (LARRY PRESCOTT) - 1

\bO

DATED THIS

day of September 2007.
HAWLEY TROXELL ENNIS & HAWLEY LLP

~t&rndysfor ~ e & n d a n t

AMENDED NOTICE OF DEPOSITION (LARRY PRESCOTT) - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this -day of September, 2007, I caused to be served a
true copy of the foregoing AMENDED NOTICE OF DEPOSITION (LARRY PRESCOTT) by
the method indicated below, and addressed to each of the following:

-U.S. Mail, Postage Prepaid
John C. Ward
James L. Martin
-Hand Delivered
Tyler J. Anderson
-Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
QNA Court Reporting
PMB 219
111 Broadway, Suite 133
Boise, ID 83702

-U.S. Mail, Postage Prepaid
-Hand Delivered
-Overnight Mail
-Telecopy

AMENDED NOTICE OF DEPOSITION (LARRY PRESCOTT) - 3

Stephen C. Smith ISB No, 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.0. Box 1617
Boise, T_L> 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE CO't3NTY OF ADA

T.J.T., ZNC., a Washington corporation,
)

Case No. CV OC 0709799

vs .

)
)

NOTICE OF DEPOSITION (MARK E.
STEVENS)

ULYSSES MORI, an individual,

1

Plaintifi;

Defendant.

TO:

1

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on September 21,

2007, at the hour of 10:OO a.m., Defendant Ulysses Mori will take the deposition of Mark E.

Stevens, at the law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite
1000, Boise, Idaho, before a court reporter or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

1

NOTICE OF DEPOSITION (MARK E. STEVENS) - 1

DATED THIS

&@-

day

S e p i d e r , 2007

HAWLEY TROXELL ENNLS & ETAWLEY LLP

~ t & r n e q fs i r Defendant

NOTICE OF DEPOSITION (MARK E. STEVENS) - 2

CERTIFICATE OF SERVICE
/ay
I HEREBY CERTIFY that on this &

of September, 2007, I caused to be served a

true copy of the foregoing NOTICE OF DEPOSITION (MARK E. STEVENS) by the method

indicated below, and addressed to each of the following:
fohn C. Ward
James 1;.Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
CHARTERED
101 S. Capitol Blvd., lot11 Floor
P.O. Box 829
Boise, ID 93701

NOTICE OF DEPOSITION (MARK E. STEVENS) - 3

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Y Telecopy

SEP 2 1 28%'
-2'62

,

John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
THOMAS,
BA~ETT
ROCK
, &
MOFFATT,
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@rnoffatt .corn
ty a@moffatt.corn
17-432.31
Attorneys fur Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF XDAI-TO, IN AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
VS

PLAINTIFF T.J.T., INC.3 MOTION
FOR PIC1EI;LIMINARYINJUNCTION
AND FOR PARTIAL SUMMARY
JUDGMENT

.

ULYSSES MORI, an individual,
Defendant.

I

PLAINTIFF T.J.T., INC.'S MOTION FOR PRELIMINARY
INJUNCTION AND FOR PARTIAL SUMMARY JUDGMENT - 1

COMES NOW, plaintiff T.J.T., Inc. ('("TJT"), by and through its undersigned
counsel of record, pursuant to Idaho Rules of Civil Procedure 56 and 65 and other applicable
law, inoves this Court to enter a preliminary injunction against the named defendant and to enter
an order granting partial summary judgment. This motion is supported by the record before the
Court, the evidence to be presented at the upcoming evidentiary hearing, the supporting
Statement of Undisputed Facts in Support of Motion for Partial Summary Judgment and for
Preliminary Injunction, a inemorandurn of law, and the affidavit filed contemporaneously
herewith.
Specifically, TJT requests this Court to enter a preliminary injunction, to remain
in effect during the pendency of this action, which orders that the named defendant be enjoined,
directly and indirectly, whether alone or in concert with others, from:
(a)

competing with TJT in the manufactured housing business, including:

(i) refurbishing and reselling axles and tires or offering to refurbish or resell axles and tires; (ii)
distributing and selling or offering to distribute and sell after-market products to manufactured
housing dealers and others; and (iii) providing or offering to provide any other service or product
sold or offered by TJT;
(b)

continuing to solicit, divert, talce away and attempt to talce away any of

TJT's customers or the business and patronage of such custoiners;
(c)

soliciting, recruiting and hiring any employee of TJT to go to work for the

defendant, West States Recycling, Inc., or West States Tire &Axle;
(d)

offering to sell and soliciting the sale of after-market products and items

currently sold by TJT to manufactured housiilg dealers, independent brokers, set-up contractors,
and others;

PLAINTIFF T.J.T., INC.'S MOTION FOR PRELIMINARY
INJUNCTION AND FOR PARTIAL SUMMARY JUDGMENT - 2

~oi-~~z:ee5244.1

(e)

continuing to breach his fiduciary duties owed to TJT as a former director

and employee of TJT.
TJT also requests this Court to enter partial summary judgment in TJT's favor on
its claims based on the existence of the Non-Competition Agreement. See Verified Complaint at
10-11 (Count Three, Breach of Contract - Noncompetition Obligations), 12-13 (Count Five,
Breach of Contract - Customer Non-Solicitation), and 13 (Count Six, Breach of the Implied
Covenant of Good Faith and Fair Dealing). Each of these causes of action require the existence
of a contract and a corresponding breach of a term of the contract. For the reasons demonstrated
in TJT memorandum of law submitted herewith, there are no genuine issues of material fact to
be tried as the validity and enforcement of the Non-Competition Agreement and defendant
Mori's material breaches of that agreement.
DATED this 21st day of September, 2007.

ktorneys for Plaintiff
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I HEREBY CERTIFY that on this 2 1st day of September, 2007, I caused a true
and correct copy of the foregoing PLAINTIFF T.J.T., INC.'S MOTION FOR
PRELIMINARY INJUNCTION AND FOR PARTIAL SUMMARY JUDGMENT to be
served by the method indicated below, aid addressed to the following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701- 1617
FacsizniZe (208) 342-3829

( ~ u . Mail,
s . Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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Telephone (208) 345-2000
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jcw@moffatt.com
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tya@moffatt.com
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Attorneys for Plaintiff
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NTHE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, TN AND FOR THE COUNTY OF ADA

T.J.T., NC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
VS.

ULYSSES MORI, an individual,
Defendant.
TO:

NOTICE OF HEARXNG RE:
PLAINTIFF T.J.T., INC.'S MOTION
FOR PRELIMINARY INJUNCTION
AND FOR PARTIAL SUMMARY
JUDGMENT

TI3.E ABOVE-NAMED DEFENDANT AND THEIR COUNSEL OF RECOXIT):
PLEASE TAKE NOTICE that the undersigned will call up for hearing Plaintiff

T.J.T., Xl~c.'sMotion for Preliminary Injunction and for Partial Summary Judgment before the

NOTICE OF HEARING RE: PLAINTIFF T.J.T., INC.'S MOTION FOR PWLXMINARY
~01-~~2:665496.1
INJUNCTION AND FOR PARTIAL SUMMARY JUDGMENT 1
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Honorable Ronald J. Wilper, Judge of the above-entitled Court, on Monday, October 22,2007, at
11:OO a.m., or as soon thereafter as counsel can be heard.
DATED this 21st day of September, 2007.

~ t t o k e for
~ sPlaintiff

NOTICE OF HEARING RE: PLAINTIFF T.J.T., INC.'S MOTION FOR PRELIMINARY
INJUNCTION AND FOR PARTIAL SUMMARY JUDGMENT - 2
BOI-MTZ:~E~~O~.?

CERTIFICATE OF SERVICE
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MOTION FOR PRELIMINARY INJUNCTION AND FOR PARTIAL SUMMARY
JUDGMENT to be sewed by the method indicated below, and addressed to the following:
Stephen C. Smith
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ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829
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( ) Hand Delivered
( ) Overnight Mail
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JZrl)ICIAL DISTRICT
OF THE STATE OF IDAHO, I
N AND FOR THE CO'tJNTY OF ADA
T.J.T., INC., a washington corporation,
Case No. CV OC 0709799
Plaintiff,
VS.

ULYSSES MORI, an individual,
Defendant.

PLATNTTFF T.J.T., INC.'S
STATEMENT OF UNDISPUTED
FACTS IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT AND
PRELIMINARY INJUNCTION

COMES NOW ~1aintiffT.J.T.~
h c . ("TJT") and submits this statement of facts in
support of its rnotiori for partial summary judgment and in support of its motion for preliminary
injunction. En addition to the statements contained herein, T3T intends to rely upon the record in

'\
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this case, as well as the oral testimony that will be provided at the evidentiary hearing scheduled
for October 22,2007.
NATURE OF TJT'S BUSINESS
1.

TJT is a publicly traded company whose core business involves

purchasing axles and tires that have been used to transport manufactured homes from factory to
home sites and which, pursuant to certain federal regulations, must be inspected and refurbished
or replaced after each trip. The tires and axles purchased from manufactured housing dealers and
independent brokers (individuals or companies that simply gather up and sell used axles and tires
to recyclers like TJT) are refurbished and recertified by TJT, and then sold to manufactured
home factories for reuse. See Verified Complaint and Demand for Jury Trial ("Verified
Complaint")

7 5; Answer 7 6.
2.

In addition to the refurbishing of axles and tires, TJT also distributes vinyl

siding, skirting, and other aftermarket "set-up" products to manufactured housing dealers and
"set-up" contractors. This part of TJT's business has comprised approximately twenty-five
percent (25%) of TJT's business. See Verified Complaint 7 6 ; Answer 7.
3.

TJT has recycling facilities located in: (1) Emmett, Idaho; (2) Centralia,

Washington; (3) Platteville, Colorado; (4) Phoenix, Arizona; and (5) Woodland, California.
From these locations, TJT is able to serve customers in a thirteen-state area See Verified
Complaint 7 7; Answer 7 8.
TJT'S PURCHASE OF ITS COMPETITOR, LEG-IT TIRE COMPANY, INC.
4.

In 1980, defendant Ulysses Mori ("Mori") started a business known as

Leg-it Tire Company, Inc. ("Leg-it, Inc.") to purchase tires and axles and sell them to
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manufactured home factories. See Affidavit of Tyler J. Anderson in Support of PlaintiffT.J.T.,
Inc.'s Motion for Preliminary Injunction and for Partial Summary Judgment ("Anderson Aff.")
Ex. 1, Deposition of Ulysses Mori ("Mori Depo.") at 18:l-6. Leg-it, Inc. was initially located in
Thornton, Califori~ia,and had a starting operating budget of $1,500.00. Id. at 18:13-20. From
1980 to 1997, defendant Mori grew the business of Leg-it, Inc. by purchasing tires and axles
from retailers of manufactured homes and refurbishing and reselling those tires and axles for
purchase by manufactured home factories. Id. at 19:7 - 20:15. As such, in 1997 TJT and Leg-it,
Inc. were competing in the same line of business.
5.

In June 1997, defendant Mori was a shareholder, officer and director of

Leg-it, Inc., which had been relocated to Woodland, California. At that time, Leg-it, Inc.
continued to be engaged in the same type of business as TJT and was doing busiiless in the states
of California, Oregon, Washington, Nevada, Idaho, Montai~a,Nebraska, Arizona, and Texas.
See Verified Coinplaint 7 8; Answer 7 9.

6.

In 1997, TJT desired to expand its business illto California. TJT also

desired to strengthen its competitive position in the Oregon and Washington markets. To that
end, TJT negotiated with Leg-it, Inc. to merge together illto TJT and to form a single
corporation. See Verified Complaint 7 9; Answer 7 10. At the time of the contemplated merger
between Leg-it, Inc. and TJT, Leg-if Inc. had seventeen employees and annual sales ranging
between $3 and $4 million. See Anderson Aff. Ex. 1, Mori Depo. at 22:4-13. Moreover, Leg-it,
Inc.'s balance sheet as of June 7, 1997, reflected total equity in the amount of $510,718.00. See
Anderson Aff. Ex. 2, 1997 Leg-it Balance Sheet; Ex. 1, Mori Depo. at 356-9.
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7.

On June 24, 1997, TJT and Leg-it, Inc. executed an Agreement and Plan

of Merger ("Merger Agreement"), whereby Leg-it, Inc. merged with TJT for an approximate
price of $1 million. See Anderson Aff. Ex. 3, Merger Agreement 7 2.1 at 4; Ex. 1, Mori Depo. at
37:16 - 38:ll. The corporate entity, TJT, became the "surviving corporation," and continued its
corporate existence under the laws of the state of Washington. See Verified Complaint 7 10;
Answer1 11.
8.

In connection with the merger, TJT paid to Mori, the sole shareholder of

Leg-it, Inc., $412,500.00 in cash, and issued 291,176 shares of restricted TJT common stock to
Mori valued at approximately $600,000.00. See Anderson Aff. Ex. 1, Mori Depo. at 38: 12 39:3; Ex. 3, Merger Agreement 7 2.1 at 4. TJT also elected Mori to TJT's Board of Directors,
and Mori became responsible for day-to-day management of the Woodland, California, facility
as a senior vice president of TJT. See Verified Cornplaint 7 11; Answer 112; Anderson Aff.
Ex. 1, Mori Depo. at 47:25 - 48:5.
9.

As part of the Leg-it, Inc. merger with TJT, Mori was required to execute

and did execute an Employllent Agreement with TJT. The execution of the Employment
Agreement was a material term in the parties' Merger Agreement and assured TJT that Mori
would continue his employment with the newly acquired business. See Verified Complaint 112;
Anderson Aff. Ex. 1, Mori Depo. at 39:12-20; Ex. 4, Employment Agreement.
10.

Ancillary to the Leg-it, Inc. merger with TJT, Mori was required to

execute and did execute a Non-Competition Agreement with TJT. The execution of the NonCompetition Agreement was a material term in the parties' Merger Agreement and assured TJT
that Mori would not compete in the same business as TJT during a defined period after leaving
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the employment of TJT and within a defined territory. See Verified Coinplaint 7 13; Anderson
Aff. Ex. 1, Mori Depo. at 56:15 - 57:2; Ex. 5, Non-Competition Agreement.
11.

The Non-Competition Agreement that Mori signed as the seller of Leg-it,

Inc. contained a covenant not to compete, which provides:
For the period beginning on the Effective Date and ending
(a)
two (2) years following Seller's termination of employment with
the Company for any reason (such period being the "Tenn"):
Seller shall not, directly or indirectly, either for
(i)
himself or any other Person, engage or invest in, own, manage,
operate, finance, control, or participate in the ownership,
management, operation, financing, or control of, be employed by,
associated with, or in any manner connected with, lend Seller's
name or any similar name to, lend Seller's credit to, or render
services or advise to, any business whose products or activities
compete in whole or in part with the products or activities of the
Company andlor Leg-it, anywhere within 1000 miles of any
facility owned or operated by the Company or Leg-it; provided,
however, Seller may purchase or otherwise acquire up to (but not
more than) five percent (5%) of any class of securities of any
enterprise (but without otherwise participating in the activities of
such enterprise) if such securities are listed on any national or
regional securities exchange or have been registered under Section
12(g) of the Securities Exchange Act of 1934; provided, further,
that Seller may continue his involvement with SAC Industries, Inc.
("SAC"), so long as SAC restricts its operations to its current line
of business and does not expand its activities to compete with the
Company in any other business area.
Seller shall not, directly or indirectly, either for
(ii)
himself or any other Person, (A) solicit, induce or recruit, attempt
to solicit, induce or recruit any employee of the Company or Leg-it
to leave the employ of the Company or Leg-it, (B) in any way
interfere with the relationship between the Company or Leg-it and
any employee thereof, (C) employ, or otherwise engage as an
employee, independent contractor, or otherwise, any employee of
the Company or Leg-it or (D) induce or attempt to induce any
customer, representative, supplier, licensee, or business relation of
the Company or Leg-it to cease doing business with Company or
Leg-it, or in any way interfere with the relationship between any
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customer, representative, supplier, licensee, or business relation of
the Company or Leg-it.
(iii) Seller shall not, directly or indirectly, either for
himself or any other Person, do business with or solicit the
business of any Person known to Seller to be a customer of, or
potential customer of, the Company or Leg-it, whether or not
Seller had personal contact with such Person, with respect to
products, services or other business activities which compete in
whole or in part with the products, services or other business
activities of the Company or Leg-it.
In the event of a breach by Seller of any covenant set forth
(b)
in Section 4(a) above, the term of such covenant shall be extended
by the period of the duration of such breach;

The time, scope, geographic area and other provisions
(e)
hereof are reasonable and are necessary under the circumstances to
protect the Company and to enable the Company to receive the
benefit of its bargain under the Merger Agreement.

See Verified Complaint 7 14; Anderson Aff. Ex. 5, Non-Competition Agreement.
12.

The Non-Competition Agreement that Mori signed as the seller of Leg-it,

Inc. also contained a prohibition against the use or disclosure of confidential information
belonging to TJT, which provides:
Seller acknowledges and agrees that all Confidential Information
known or obtained by Seller, whether before or after the date
hereof, either as an employee of the Company and/or Leg-it or
otherwise, is the property of the Company. Therefore, Seller
agrees that Seller shall not, at any time, disclose to any
unauthorized individual, corporation (including any non-profit
corporation), general or limited partnership, limited liability
company, joint venture, estate, trust, association, organization,
labor union, governmental or quasi-governmental authority of any
nature, or other entity (collectively, a "Person") or use for his own
account or for the benefit of any third party any Confidential
Information, whether Seller has such information in Seller's
memory or embodied in writing or other physical form, without the
Company's prior written consent, unless and to the extent that the
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Confidential Information is or becomes generally known to and
available for use by the public, other than as a result of Seller's
fault or the fault of any other Person bound by a duty of
confidentiality to the Company or Leg-it.

See Verified Complaint fi 15; Anderson Aff. Ex. 5, Non-Competition Agreement.
DEFENDANT MORI'S EMPLOYMENT WITH TJT
13.

Immediately following the execution of the Merger Agreement, Mori

became and served in the capacity as a director and officer of TJT. In those capacities, Mori
participated in the management of TJT and he regularly attended board and management
meetings in the state of Idaho. See Anderson Aff. Ex. 1, Mori Depo. at 63:21 - 64: 10. During
the board and management meetings that Mori attended, the direction and strategy of TJT's
business was discussed and confidences were shared. Id. at 64:11 - 65:7. Additionally, during
TJT board and management meetings, TJT's busiiless plans, strategy, pricing information and
price lists, marketing plans, market studies, sales methods and processes, product specifications,
know-how, processes, ideas, customer lists and accounts, current and anticipated customer
requirements, computer infonnation systems, and other competitively sensitive information were
regularly discussed. See Verified Complaint 116.
14.

Moii moved to Idaho in 2000. See Anderson AfE Ex. 1, Mori Depo. at

50:20-22. During his employment with TJT, Mori also served as Senior Vice President of
Marketing and Corporate Sales Manager. As the Senior Vice President of Marlceting and
Corporate Sales Manager, Mori created a directory of TJT customers for use in connection with
TJT's marketing efforts. See Verified Complaint 7 16; Anderson Aff. Ex. 1, Mori Depo. at 57:22

- 58:ll. Additionally, as Corporate Sales Manager, Mori's charge was to improve the sales of
the company, which included coaching TJT's employees in connection with the purchase and
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sale of tires and axles in facilities located in Washington, Oregon, Arizona, and Idaho. Id. at
58:12-59:ll.
15.

Mori was also involved in new busiiiess development for TJT while he

was an employee of TJT. See Anderson Aff. Ex. 1, Mori Depo. at 48:21 - 49:24. Specifically,
Mori participated in securing a contract whereby TJT obtained an important contract to provide
Oakwood Homes with tires and axles. Id. at 50:22 - 52:14.
16.

In his capacity as sales manager, Mori became familiar with TJT's

customer accounts in each of the regions in which TJT did business and also learned of several
dealers from which TJT purchased used tires and axles. Id. at 59: 18 - 60:15.
MORI'S DEPARTURE FROM AND COMPETITION WITH TJT
17.

At times during this employment with TJT, Mori considered making an

attempt to remove TJT's Chief Executive Officer, Terry Sheldon. Id. at 66:24 - 67%.
Moreover, Mori had his own ambitions about running TJT one day. Id. at 63:5-20. Mori also
sought to gain control over TJT by having discussions with a major shareholder of TJT regarding
the purchase of 800,000 shares of TJT stock. Id. at 130:14 - 132:16.
18.

After his efforts to remove TJT's Chief Executive Officer Terry Sheldoil

andlor to purchase a controlling interest of TJT failed, Mori devised a plan by January 2007 to
exit his employment with TJT and return to a business that would directly compete with every
aspect of TJT's core business, including its tire and axle business. Id. at 71 :4-24. During the
time that he devised his plan to compete with TJT, Mori was a director and an employee of TJT.

Id. at 71:4-10. Specifically, Mori testified in his deposition that, during the time that he was a
TJT employee, he planned to go to work for TJT's competition, West States Recycling, Inc. and
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West States Tire & Axle. Id. at 70: 18-21; 80: 10-14. West States Recycling, Inc. holds itself out
as a leading supplier of certified mobile home axles and tires. Moreover, West States Recycling,
Inc, and West States Tire & Axle conduct the same lines of business as TJT in the Western
United States and have locations in California, Utah, Arizona and Idaho, and seek to do business
in Oregon and Washington. See Verified Complaint 7 21; Answer 7 22. As Mori testified in his
deposition, just like TJT, West States Tire & Axle is in the business of recovering and selling
tires and axles. See Anderson Aff. Ex. 1, Mori Depo. at 78:22-25.
19.

In January 2007, Mori met with Heath Sartini, who is the owner of West

States Tire & Axle and a significant shareholder of West States Recycling, Inc., to discuss the
eventual hiring of Mori as a salesman of tires and axles. Id. at 71:21- 72:23. Mori believed he
could be an effective salesman of tires and axles as a result of his past experience, which
included his experience with Leg-it, Inc. and TJT. Id. at 72:24 - 73:23.
20.

On January 12,2007, Mori resigned as a director of TJT and, on

February 7,2007, Mori resigned as an employee of TJT and announced to TJT that he was
leaving to become a full time real estate agent with TJT Realty, LLC. See Verified Complaint

7 18; Answer 7 19; Anderson Aff. Ex. 1, Mori Depo. at 57:3-12.
21.

However, in February 2007, Mori did not become a full time real estate

agent, but rather Heath Sartini hired Mori as an employee of West States Tire & Axle, and Mori
later became an employee of West States Recycling, Inc. Id. at 76:24 - 77:2; 78:lG-21; Answer

1122. Mori's current position with West States Recycling, Inc, is salesman, and he is paid a
salary of $150,000.00 per year. See Anderson Aff. Ex. 1, Mori Depo. at 39:21-23; 78:2-3; 91:912.
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22.

Together with Heath Sartini, Mori devised a business plan to accumulate,

process, and sell axles in facilities located in Idaho. Id. at 81:17 - 82:12. To that end, Mori
facilitated the opening of a West States Recycling, Inc. warehouse facility in Idaho to support
local Idaho customers who purchase tires and axles. Id. at 82:18 - 84:3. Mori testified during
his deposition that he alone selected the facility, and that he presently intends to personally nm
the new Idaho facility. Id. at 85:14-17; 105:5-12. After Mori opened the Idaho facility, he sent
e-mails to officials at the Oregon Manufactured Housing Association and the Idaho
Manufactured Housing Association with a picture of the facility to proinote the business of West
States Recycling, Inc. Id., Ex. 6 (Deposition Ex. R).
23.

As an employee of West States Tire & Axle and West States Recycling,

Inc., Mori is competing with TJT, using information that he acquired by virtue of his fiduciary
relationship with TJT as an officer, director, and Corporate Sales Manager. See Verified
Complaint 7 20; Anderson Aff. Ex. 1, Mori Depo. at 114:8-12. Indeed, during his deposition,
Mori readily admitted that he is attempting to compete with TJT and is approaching TJT's
customers:
Q. You do admit that today you are competing with TJT; is that
correct?
A. I am doing sales for West States Recycling.
Q. Are you doing that in competition to TJT?
A. West States Recycling is in competition with TJT.

Q. In doing so, you are competing in markets in which TJT is
operating; correct?
A. Correct.
Q. In markets that TJT was operating in at the time that you sold
your business to TJT; correct?
A. Yes.
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Q. You are competing in Idaho and TJT sure was in Idaho in
1997; was it not?
A. I said yes.
Q. TJT is in Washington and Oregon; correct?
A. Yes.

Q. And was at the time Leg-it was purchased by TJT?
A. Yes.
Q. You are also competing in northern California where your
business was located; is that correct?

THE WITNESS: I have not made any contacts at factories, that I
can recall, in northern California. I did call on Milce Bettleyon, so
if Mike Bettleyon as a supplier is competition, yes.

Q. (BY MR. WARD) Youplan on continuing to compete in
northern California, Zpresume; correct?
A. As long as the company directs me that way.
Q. You have coiztactcd factories that are present customers of
TJT in Idaho, Washington,and Oregon; correct?
A. And others, correct.

Id. at 99:3 - 100:21 (interruption by counsel omitted) (emphasis added).
24.

As a result, Mori is now employed by and involved in business entities

that directly compete with TJT in direct contravention of his Non-Competition Agreement and
fiduciary duty as an officer and director of TJT. Specifically, as an employee of West States
Recycling, Inc. and West States Tire & Axle, Mori is currently selling or attempting to sell axle
refurbishing services to several customers of TJT, and Mori has also directly and indirectly
solicited business from TJT customers in Idaho and California. See Verified Complaint 7 24.
25.

As an employee of either West States Recycling, Inc. or West States Tire

& Axle, Mori has admitted soliciting the business of the following admitted TJT customers:
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Champion Homes, KIT Homebuilders, Slcyline Corporation, Guerdon Industries Idaho, Nashua
Homes of Idaho, and Fleetwood Homes of Idaho. See Anderson Aff. Ex. 1, Mori Depo. at

121:3. In addition to telephone contacts, Mori has solicited a number of these entities by e-mail.

Id., Exs. 6-14. For example, TJT is aware that defendant Mori has made the following
solicitations or contacts with TJT's customers:
On May 21,2007, defendant Mori solicited Jiin Bell at Champion Homes
by e-mail and made a request to visit Bell to present an offer to supply
tires and axles. Id., Ex. 7.
On May 23,2007, defendant Mori authored an e-mail addressed to several
TJT customers and one TJT employee located in California, stating, "Just
a quick note to let you know I have taken a new position with West States
Recycling. I am looking forward to working wit11 this hard working and
respected company." Id., Ex. 8.
On May 23,2007, defendant Mori also authored an e-mail addressed to
another TJT employee located in California with the subject line "New
Company," stating, "Just wanted to drop you a note to let you know I am
with a new company. West States has been a quality supplier of used
m i n g gear for inany years. I hope I can be of service to you. If you
have any questions contact me at your best opporiunity." Id., Ex. 9.
On May 25, 2007, defendant Mori sent an e-mail to Jim Hendriclcson at
KIT Homebuilders thanking Hendrickson for the opportunity to meet the
preceding day and providing a quote for tires and axles. Id., Ex. 10.
On June 8,2007, defendant Mori sent an e-mail to Dave Higgs and Terry
LaMasters at Guerdon Industries Idaho with a quote for tires and axles.
Id., Ex. 11; see also Ex. 12.
On June 11,2007, defendant Mori sent an e-mail to the general inanagers
of Fleetwood Homes of Idaho, Champion Homes, Guerdon Industries
Idaho, KIT Homebuilders, and Nashua Homes of Idaho, to give notice that
"West States T/A is establishing an outlet here in Boise." Defendant Mori
also stated, "We are currently looking for a location to establish the
operation but orders can be place [sic] for truckloads and consigned to you
until the local support warehouse has been opened." Id., Ex. 13; Ex. 1,
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Mori Depo. at 120:7 - 121:3.
On July 10,2007, defendant Mori issued a quote for tires and axles to KIT
Homebuilders. Id. at Ex. 14 (Depo. Ex. Q).
26.

Apart from the contacts described above, TJT is not currently aware of the

full extent of defendant Mori's contacts and solicitations with TJT customers and en~ployees
Accordingly, injunctive relief is appropriate to preserve the status quo and to prevent
unnecessary irreparable harm to TJT as a result of defendant Mori's continuous breach of the
Non-Competition Agreement.
DATED this 21st day of September, 2007.

BY

. Anderson - Of the Firm
Attorneys for Plaintiff
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jcw@rnoffatt.com
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Attorneys for Plaintiff
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NTHE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, jCN AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
vs.
ULYSSES MORI, an individual,
Defendant .

AFFIDAVIT OF TYLER J. ANDERSON
IN SUPPORT OF PLAINTIFF T.J.T.,
INC.'S MOTION FOR PRELIMINARY
INJUNCTION AND FOR PARTIAL
SUMMARY JUDGMENT

AFFIDAVIT OF TYLER J. ANDERSON IN SUPPORT OF
PLAINTIFF T.J.T., INC.'S MOTION FOR PFWLIMINARY
INJUNCTION AND FOR PARTIAL SUMMARY JUDGMENT - I

STATE OF DAHO )
) ss.
County of ADA
)
TYLER J. ANDERSON, having been duly sworn upon oath, deposes and states
as follows:
I.

I am the attorney of record for the plaintiff T.J.T., Inc. in the above-

2.

Attached hereto as Exhibit 1 is a true and correct copy of the transcript

entitled action,

from the deposition of Ulysses Mori taken on August 15,2007.
3.

Attached hereto as Exhibit 2 is a true and correct copy of the Leg-it Tire

Co., Inc. Balance Sheet as of June 7, 1997.
4.

Attached hereto as Exhibit 3 is a true and correct copy of the Agreement

and Plan of Merger between T.J.T., Inc., Leg-it Tire Co., Inc. and Ulysses Mori dated June 24,
1997.
5.

Attached hereto as Exhibit 4 is a true and correct copy of the Employment

Agreement between Ulysses Mori and T.J.T., Inc. dated June 24, 1997.
6.

Attached hereto as Exhibit 5 is a true and correct copy of the Non-

Competition Agreement between T.J.T., Inc. and Ulysses Mori dated June 24, 1997.
7.

Attached hereto as Exhibit 6 is a true and correct copy of an e-mail from

Ulysses Mori to representatives at the Idaho Manufactured Housing Association and the Oregon
Manufactured Housing Association dated July 31,2007.

8.

Attached hereto as Exhibit 7 is a true and correct copy of an e-mail from

Ulysses Mori to Jim Bell of Chanipion Homes dated May 21,2007.

AFFIDAVIT OF TYLER J. ANDERSON IN SUPPORT OF
PLAINTIFF T.J.T., INC.'S MOTION FOR PRELIMINARY
INJUNCTION AND FOR PARTIAL SUMMARY JUDGMENT - 2
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9.

Attached hereto as Exhibit 8 is a true and correct copy of an e-mail from

Ulysses Mori dated May 23,2007.

10,

Attached hereto as Exhibit 9 is a true and correct copy of an e-mail from

Ulysses Mori to T.J.T., Inc.'s employee, Gail Simpson, dated May 23,2007.

11.

Attached hereto as Exhibit 10 is a true and correct copy of an e-mail from

Ulysses Mori to Jim Hendrickson of KIT Homebuilders dated May 25,2007.
12.

Attached hereto as Exhibit 11 is a true and correct copy of an e-mail from

Ulysses Mori to Teny LaMasters and Dave Higgs of Guerdon Ii~dustriesIdaho dated June 8,
2007.
13.

Attached hereto as Exhibit 12 is a true and correct copy of a quote for tires

and axles prepared for Guerdon Industries Idaho dated June 5,2007.
14.

Attached hereto as Exhibit 13 is a true and correct copy of an e-mail from

Ulysses Mori to the general managers of Fleetwood Homes of Idaho, Champion Homes,
Guerdon Industries Idaho, KIT Homebuilders, and Nashua Homes of Idaho dated June 11,2007.
15.

Attached hereto as Exhibit 14 is a true and correct copy of a quote issued

by Ulysses Mori to KIT Hornebuilders.

16.

Attached hereto as Exhibit 15 is a true and correct copy of the transcript

from the deposition of Ulysses Mori dated September 26, 200 1.

Further your affiant sayelh naught,

T ~ I ~Anderson
J .
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SUBSCRlBED AND SWORN to before me this

....

..'. ..

"..

,

2s%

day of September, 2007.

k . 4 ~
Residing at
My Commission Expires

..

,__.,.,

AFFIDAVIT OF TYLER J. ANDERSON IN SUPPORT OF
PLAINTIFF T.J.T., INC.'S MOTION FOR PRELIMINARY
INJUNCTION AND FOR PARTIAL SUMMARY JUDGMENT - 4

BOI_MTZ:~~~~~O.~

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 21st day of September, 2007, I caused a true
and correct copy of the foregoing AFFIDAVIT OF TYLER J. ANDERSON IN SUPPORT
OF PLAINTIFF T.J.T., INC.'S MOTION FOR PRELIMINARY INJUNCTION AND
FOR PARTIAL SUMMARY JUDGMENT to be served by the method indicated below, and
addressed to the following:

/

Stephen C. Sinith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

( ~ U . SMail,
.
Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington

1

corporation,

1

1

Plaintiff,

1 Case No. CV OC 0 7 0 9 7 9 9
ULYSSES MORI, an individual,

)

Defendant.

1

DEPOSITION OF ULYSSES MORI
AUGUST 15, 2 0 0 7

REPORTED BY:

BEVERLY A. BENJAMIN, CSR No. 710, RPR

Notary Public

( 2 0 8 ) 345-9611

M

&

M COURT REPORTING SERVICE, INC.
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2 taken on behalf of the Plaintiff at the offices
3 of Moffatt, Thomas, Barrett, Rock & Fields,
4 Chartered, 101 S. Capitol Boulevard, 10th Floor,
5 Boise, Idaho, commencing at 9:01 a.m. on
6 August 15,2007, before Beverly A. Benjamin,
7 Certified Shorthand Reporter and Notary Public
8 within and for the State of Idaho, in the
9 above-entitled matter.
APPEARANCES:
11 For the Plaintiff:

11

BY MESSRS. JOHN C. WARD and
TYLER J. ANDERSON

15

14

4

9

17

8

9
0
1
2

3

Boise, Idaho 83701
For the Defendant:
Hawley, Troxell, Ennis & Hawley, LLP
BY MR. STEPHEN C. SMITH
877 Main Street, Suite 1000
P.O. Box 1617

20

R - E-mail string ending From Ulysses 114
Mori to calaxle@oadrunner.com,
7/31/2007, Subject West States
opens new warehouse to serve MH
industry in Idaho and Oregon
1- E-mail from Ulysses to N. Holloman, 116
J - E-mail from Ulysses to Jim
Hendrickson, 5/25/2007, Subject:
Confidential Quote KIT Homebuilders
West from West States
L - E-mail &om Steve Pompa to Ulysses 118
Mori, 6/5/2007, Re: Guerdon, ID
M - E-mail from Ulysses Mori to Teny 120
LaMasters, Dave Higgs, 6/8/2007,
Subject: Axle Tire and Parts Quote
N - E-mail from Ulysses Mori to various 120
recipients, 611 1107, Subject: West

ULYSSES MORI,
2
3

8

9
11
13
14
15

18

19
22

TESTIMONY OF ULYSSES MORI
Examination by Mr.Ward

NO. DESCRIPTION
A - Balance Sheet of Leg-it Tire
30
Company, June 7,1997
B - Balance Sheets for Leg-it Tire
31
Company, June 30,1995 and 1996
E - Agreement and Plan of Merger
38
D - Employment Agreement
T - Letter from Howard Seligman to Paul 43
Boyd, 7/26/1996, Re: Leg-it Tire
Co. - TJT Merger Agreement
C - Noncompetition Agreement
S - Deposition transcript of Ulysses 97
Mori, taken 9/26/01 in the case of
TJT v Pat J. Bradley, et al.
G - E-mail string ending from Nicholas 102
Sanders to Ulysses, 4/21/2007, Re:

3

6
7
8
9

10
11
12
14

15
16

said cause, testified as follows:
EXAMINATION
QUESTIONS BY MR. WARD:
Q. Will you state your full name for the
record, Mr. Mori.
A. Ulysses Burnell Mori.
Q. Spell your last name for the Reporter.
A. M like "Mary," o-r-i.
Q. Thank you.
Have you ever been deposed before?
A. Yes.
Q. How many times?
A. Once.

tand that if you don't
ons that I ask you, that you

2
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Page

Page 6

questions.
A. Okay.
Q. How old are you, Mr. Mori?
A. Fifty-five.
Q. I'd like you first to kind of take me
through -- first of all, have you bought any
documents here with you today as a result of the
deposition duces tecum that was served upon you?
A. I have not brought any documents.
Q. Do you have any documents that relate
to your employment with West States Recycling?
A. What kind of documents?
Q. That relate to your employment in any
way.
A. I don't understand.
Q. Do you have any documents that in any
way document the terms of your employment with
West States Recycling?
A. I have an employment application. That
is about it.
Q. Do you have a written contract of
employment?
A. No.
Q. I would like you to tell me what your
educational backmound is.

1
2
3
4

5
6
7

8
9
10
11

12
13
14
15

16
17
18

19
20

21
22
23
24
25

Q. How long were you with that company?
A. I don't know, four or five years, I
guess.
Q. Through '74, '75?
A. Something like that.
Q. Where did you go from there?
A. I went to work for Midstates Steel
Company.
Q. In what capacity?
A. Sales.
Q. Had you done sales for Pittsburgh?
A. Yes, I did inventory control, inside
sales, some estimating.
Q. What was the highest position achieved
at Pittsburgh?
A. Inside sales.
Q. What did that mean; what does "inside
sales" mean?
A. Order desk, people call in and you
would take their order.
Q. Then you moved to Midstates Steel in
what capacity?
A. Sales.
Q. Just general sales?
A. Just general sales.
Page

Page 7

1
2
3
4

5
6
7

8
9
10

11
12
13
14
15

16
17
18
19
20
21
22
23

A High school.

Q. When did yon graduate from high school?
A. 1970.
Q. And where?
A. Galt High School, Galt, G-a-1-t, Galt,
California.
Q. Where is Galt, California?
A. It's in between Sacramento and
Stockton.
Q. Upon graduating from high school -- and
what year did you graduate?
A. 1970.
Q. Upon graduation where did you go to
work?
A. I went to work for PittsburghDes Moines Steel Company.
Q. Where?
A. Stockton, California.
Q. What did you do for Pittsburgh Steel?
A. I started out as a janitor.
Q. What other jobs did you perform for
Pittsburgh?
A. Various -- I ioined the Teamsters and I

1
2

3
4
5
6
7
8
9

10
11

12
13
14

15

16
17
18

19
20

21
22
23

Q. What did that job entail?
A. They would buy steel and we would find
homes for it.
Q. Was your job a door to door or a
customer contact job?
A. No, it was inside also. It was
basically phone. You would determine what kind
of product you had, whether it was coil steel,
whatever it was, you would have to identify what
its usages were. Then once you did that you
would have to identify people that could possibly
be users and then you would contact them and
sometimes it would include going to see the
accounts.
Q. Now, how long did you stay at
Midstates?
A. I think it was a year or so.
Q. Where did you go from there?
A. I went to West States Recycling.
Q. That was approximately 1975, '76?
A. Approximately.
Q. What caused you to go to work at West
States Recycline?

3
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1 Sartini, who was the owner of West States.
2

Actually -- no, that is right, that is the way it

decided to go to work for him.
Q. In what capacity did you join West
6 States in the 1975, '76 time frame?
7
A. Originally it was to diversify his

4

10
11
12
13
14
15

Q. To diversify it in what way?
A. To get some other business lines other
than tires, mobile home tires.
Q. What was the business of West States
Recycling at the time you joined the company?
A. Mobile home tire collections and sales.
Q. Tires only?

Q. Where did the name West States
2 Recycling come from?
A. Well, the recycling is the concept of
4 taking a tire that's not being used or reused and
5 not worn out, collecting it from a source,
6 inspecting it for usability and reselling it to a
7 manufactured home factory.
(Mr. Teny Sheldon entered the

1
2

A. We actually did -- we did some buying
and selling. Because of the recycling aspect, I

pretty unique and we resold that machine and had
the opportunity to do more machines, but that was
6 really about it. And then it didn't take too
7 long for me to be consumed into his business.
Q. So you started as a new businessperson
9 but very quickly became part of the existing

4
5

A. Correct.
Q. In what job or jobs did you assume at
1 3 West States Recycling as you became part of that

11
12

15

A. I basically contacted factories, trying

22

Q. Approximately when was that?

1 when they started recycling axles?
3

4
5
6

7
8

A. Yes, because the axles were new. We
actually contacted Radco. And as far as I know,
we put together the first third-party inspection
process for axles.
Q. That process was a process whereby you
could take an axle that had already been used and
recertify it for additional use on the road?

10

Q. Who is Radco?

11

A. Radco is a third-party company that is

Q. What was your initial assignment when
1 6 you went to work for West States Recycling in

15

18
A. To look for new businesses or new
1 9 business lines for the company.

1 7 used in the transport of mobile homes?
18
A. Correct.
Q. What positions did you hold at West
19
2 0 States Recycling between 1975 and 1980?

4
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3

Q. How many employees were there at West
States Recycling during the 1975 to '80 time

A. Three or four.
Q. Relatively -A. Small and then when we started doing
8 axles and recycling, it might have got up to a
9 dozen.
10
Q. Because of your axle reproduction line?
11
A. Correct.
6
7

16
17

A. I don't know if there was really a
pecking order. We just all worked together.

1 9 working the line and things like that.
20
Q. You left in 1980; is that correct?
21
A. No, I did not leave West States
2 2 until -- Bill died, he got cancer, he was 32

3
4

5

6
7
8
9
10
11
12

13
14
15
16
17

18

19
20
21

22
23

Texas.
Q. Approximately what year was that?
A. I don't know the dates.
Q. So he sold his business to KEVCO?
A. He sold the production, the tire and
axle production. He didn't sell the business.
Q. So it was an asset sale, tires and
assets, but not a sale of the corporate stock; is
that what you are saying?
A. Correct. Yes.
Q. How did that transaction affect you
personally?
A. It was a funny transaction because I
got a call from one of the principals that we
were selling a lot of tires to, and he told me
that the company was going to -- well, basically
told me to shut down the operation, that the
company was going to be sold to KEVCO.
They hadn't directed me what to do with
some of the deductions from t
and things like that. So he to1

basically returned the money to the employees and
told them what the situation was. And that is
the last I ever heard of those guys.
Q. Who was it that called and told you to
5 do that, somebody from KEVCO?
A. His name was Dave. I don't remember
7 his last name.
Q. Someone that said he represented KEVCO?
9
A. Actually, he said he was representing

1
2
3
4

16
17

Q. Where was West States Recycling located
at the time that this all occurred?

Q. Where is Thornton?
A. It's in between Stockton and
2 1 Sacramento, about midway.

19
20

3 was being held out. I just know that Dave wasn't
the guy to give it to. There was something
wrong. I found out later that he was somehow in
6 between S. H. Leggitt and KEVCO and they
7 didn't -- he wasn't sharing with them, I don't
8 think, the fact that the operation was out there.
9 I t W he was hiding some of that. So I don't
1 0 know, it was just the way it happened.
11
Q. So the money you distributed to the
1 2 employees was for wages?
13
A. Uh-huh.
14
Q. In essence, he was asking you to send
1 5 him the money for the employees' wages?
16
A. Correct.
17
Q. Instead of doing that you made sure it
1 8 got paid directly to the employees?
19
A. I gave it to the employees and that was
4
5

21

Q. Then you left the company?

23

Q. Was Bill Sartini still alive at that
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5
7
8
9

0
1

Q. What did you do after you left West

documents and they advanced me the finds.
Q. You had a borrowing base of some sort,
3 so long as you had so many tires and axles, you
4 could borrow a certain amount of the value of
5 those assets; correct?
A. Actually it was an invoice per invoice.

A. Leg-it Tire Company.
Q. Leg-it Tire Company, and it was a

9

Q. Where did you set up shop?
A. In Thornton.
Q. You had enough resources at that time
to buy tires and axles or did you establish a
credit line at the same time?
A.Ihad$1,500.
Q. Did you have to go to the bank then and

Q. How many employees did you have

1

8 receivable line. It was on an invoice-to-invoice
basis. If I brought them an invoice for 20,000,

16
A. '97.
17
Q. So about 17 years?
18
A. Yeah, I guess.
19
Q. Over that time period what kind of
2 0 volume did you develop?

1
Q. When did you move from Thomton to
2 Woodland?

A. I don't recall.
Q. Was it shortly after you started or was
it near the time that you sold?
6
A. I think it was probably midway in

4
5

Q. You purchased a site in Woodland; did
A. Dealers and retailers.
10
11
12

13
14
15
16
17

Q. Retailers of mobile homes?
A. Manufactured homes, correct.
Q. SOin other words, after the dealers
would sell a mobile home and deliver it to the
end customer, they would pick up the tires and
axles they used to transport it and sell them to
you or others in your business?
A. That's correct.

2 2 had to establish a credit line with the bank, and

10

A. Actually, to go back, I actually moved

11 the business to Elk Grove for a while and then
1 2 eventually it wound up in Woodland.
13
14

22

Q. At some point you acquired the site for
a recycling factory in Woodland; correct?

Q. Relative to the sale to TJT

6 (Pages 18 to 21)
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Page 22

that time and had been for some time before you
bought it?
A. Yes.
Q. You said that by the time you sold your
business to TJT you thought you were doing about
$4 million a year in sales?
A. As I recall. It's been a long time.
Q. Would 3 to 4 probably be more accurate?
A. Could be.
Q. At that time how many employees did
Leg-it have?
A. Seventeen. It fluctuated between 17
and 22, depending on the market.
Q. By the time you sold you were paying
yourself a salary of about $100,000 a year; is
that right?
A. I don't think it was that much.
Q. Not that much. Okay.
What do you recall it to be?
A. I don't recall what it was.
Q. But you think it was under 100,000?
A. Well, I'm sure my wife could tell you
it was under 100,000.
Q. At the time that you sold Leg-it, how
manv factorv customers had vou develoued?
Page 23

recycled yet; is that right?
A. That's correct.
Q. You have acquired them, but you have
3
4 not made sure that they are road ready.
5
A. Right. The only thing we would do is
6 maybe sort them by size and prepare them for
7 shipping.
8
Q. To whom were you selling your raw axles
9 and tires?
A. Just anybody that would buy them. I
10
11 think Bradley Enterprises was buying some. I
1 2 think, if I remember right, TJT might have bought
1 3 some. I'm not sure. Buckmore Axles. I don't
1 4 recall all the names.
15
Q. But they were all recyclers that you
1 6 were selling to?
17
A. No. We sold to factories, too.
18
Q. You would sell raw product to
1 9 factories?
20
A. No, not raw product. The only place
2 1 that you could sell raw product is to a recycler.
22
Q. So at the time that you sold your
2 3 business to TJT, what would you estimate was the
2 4 breakdown in sales between sales of recycled
2 5 tires and axles versus raw tires and axles: was
I
Page
1
2

1
A. I don't know. Maybe there might have
2 been four or five. That market was different.

I

3

I

4

5
6
7
8

9
10
11
12
13
14
15

16
17

18
19
20
21

22
23

24
25

Q. Go ahead and tell me why.
A. You really didn't have -- you might
have had one or two accounts that you were
selling regularly, but their purchasing was
different. They would shop wherever they could
buy the product at the best price on a monthly
basis.
Q. So the factories had no loyalty to any
one provider of tires and axles?
A. Not that I realized.
Q. You found yourself out quoting on a
monthly basis?
A. Uh-huh.
Q. That took a lot of time and effort;
didn't it?
A. Yes, it did.
Q. Was sales to factory your primary sales
or were you developing sales in other aspects of
the tire and axle recycling industry?
A. I sold a lot of raw, what I call raw
axles and tires.
Q. When you are selling raw axles and
tires, it means axles and tires that hadn't been

I

1 it 50150,30/7O, what was it?
2
A. I would guess 50150.
4
5

6
7

1I 8

9

'

10
ll
12

13
14
15

16
17

18
19
20
21
22
23
24

25

Q. So approximately half of the tires and
axles that you acquired you were recycling at
your own facility and selling to factories?
A. Um-hmm.
Q. Approximately half you were simply
purchasing from dealers and then selling to
various other recyclers who would recycle the
tires and axles?
A That was the two product lines. The
actual mix, I don't know, but 50150 sounds
reasonable. And that would change.
Q. Sure.
Other than the raw tires and axles and
recycled tires and axles, did you have any other
product lines at the time you sold to TJT?
A. Towards the time that I sold to TJT we
had started to sell some dealer products, setup
products.
Q. What setup products were you selling?
A. Mostly piers and pads.
Q. For the record, why don't you describe
for us what a pier is as used in the mobile home
industry.
7
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1

2

3
4

5

A. A pier is a steel pier that is put
underneath the main rails of the home to hold it
in place -- not to hold it in place, but to hold
it up. And the pads are a pressure-treated wood
pad that would go underneath that pier for a

--

1 over to we actually got into Idaho and
2 Montana. That is where 1would basically -3 where I would send my own trucks from time to

6

Q. In other words, the piers and pads were
8 used to install the mobile home at the place
9 where it would actually be lived in?
10
A. Correct.
11
Q. So you began selling those products as
1 2 well as tires and axles?

Q. So you were operating in all of those
states acquiring raw tires and axles?

7

4

Q.Were piers something that had always

5 been part of the industry and pads, or were they
6 something that was just developing about that
8
A. No, it was just a commodity product
9 that has always been used. Still used in a lot

1 didn't obtain them, it was up to the dealer to
2 obtain them.

5
6

Q. So you were then buying them from a
factory or a producer and selling them to the
dealers; is that who you were selling them to?

Q. So you were at that point selling piers
9 and pads to the dealers and buying used tires and
1 0 axles from the dealers?
11
A. Correct.
14
15

16
17
18
19
20
21
22
23

A. I don't know.
Q. Was it more than five?
A. Yes.
Q. Was it more than ten?
A. Probably. It was probably -- there
could have been 40 or 50.
Q. What was the area that you were
covering by the time yon sold to TJT in your
dealer sales?
A. It would fluctuate from time to time,

11
Q. But the acquisition of tires and axles
1 2 was a huge component of Leg-it's business; was it

14
15
17
18
19
20
21
22

A. Primary.
Q. It was the primary business.
Actually, in the tire and axle business
you have two different kinds of customers, as I
understand it. One is the factories who are end
users of the recycled tires and axles, the other
is the people from whom you purchased the raw
tires and axles; is that a fair statement?
A. Yes.

1
A. Well, they were both important. You
2 couldn't have one without the other. The tires
3 and the axles were the goal and you had to
4 provide some services, which would be, in some
5 cases, the delivery of these piers and pads to
6 help you obtain the tires and axles.
Q. Now, we've been talkmg a little bit
8 about the sale of Leg-it to TJT. When did you
9 fxst become aware that TJT might be interested
1 0 in purchasing your company?
11
A. Maybe a year before it happened.

15
Q. As a matter of fact, during that year
1 6 you had prolonged discussions in the year 1996
1 7 with TJT; did you not?
18
A. Correct.
19
Q. I believe it was your testimony in your
2 0 previous deposition that you approached TJT about
2 1 selling your company to TJT; is that correct?
22
A. I did approach TJT.
23
Q. Tell me how and when that happened.
24
A. I don't recall.
8
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A. Terry Sheldon, I believe. Well, I
don't know. I don't know how that contact
happened.
Q. You just don't remember?
A. I believe I did talk to Teny.
Q. Did you determine whether or not there
was, in fact, interest on TJT's part in buying
your company?
A. Yes.
Q. As a result of that conversation what
did you do?
A. I entered into a -- we eventually sold
the company to Terry.
Q. Prior to selling the company, did you
have a rather prolonged period of time in which
you negotiated and discussed various aspects of
such a purchase and sale?
A. Not so much the negotiation. But there
was a lot of due diligence. There was a book.
There was a lot of due diligence that they asked
for.
(Exhibit A identified.)
Q. (BY MR. WARD) I'm going to hand you
what has been marked as Exhibit A to this
deuosition and ask vou what that exhibit is.

when your company was sold to TJT?
A. I couldn't say that unless I had the -3 I don't know.
4
Q. What I'd like you to do right now,
5 Mr. Mori, is I would like you to look at Exhibits
6 A and B for two reasons: One is to see if you
i recall the numbers upon which the transaction was
8 based; and secondly, to see if there is anything
9 in either exhibit that you disagree with.
10
Take as much time as you want to. I
11 don't want to rush you. I'd like you to look at
1 2 them and then I'll ask you some questions about
1 3 them. But I first want to know if there is
1 4 anything about them that causes you to question
1 5 their genuineness or their authenticity.
16
A. Well, they are not initialed by me. I
1 7 don't know if I've seen these before. Without
1 8 going through them number by number and knowing
1 9 what you want, I don't know how to answer your
2 o question.
21
Q. Well, 1'11 tell you what I'm interested
22 in. I'm interested, fxst of all, in the bottom
2 3 line, which is "total stockholder equity" in both
2 4 exhibits.
25
A. Okav.
1
2
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1
Q. I will represent to you that both these
2 documents are exhibits to the purchase and sale

1
A. It says it's a balance sheet of Leg-it
2 Tire Company dated June 7,1997.
3

4
5
6
7

8
9
10
11
12
13

14
15

16
17
18
19
20
21
22

23
24
25
.

..

(Exhibit B identified.)
Q. (BY MR. WARD) Now I'm going to hand
you what has been marked Exhibit B and ask you
what that exhibit is.
A. It says it's a balance sheet for Leg-it
Tire Company for June 30th, '96 and '95.
Q. Now, for whom were these documents
prepared?
A. I don't know.
Q. Well, we know they weren't prepared -do you know who did prepare them?
A. NO.
Q. Well, we know that TJT couldn't have
prepared them; correct?
A. Correct.
Q. So they must have been prepared for
Leg-it Tire Company?
A. Prepared for Leg-it T i e Company.
Q. By your accountant?
A. Could have been the accountant, could
have been internal, I don't know.
Q. Do you recall that these documents were
integrated into the purchase and sale agreement
..

.>..

.

.

.

.

,

.

..

..

.
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. ., .

3 and merger agreements between Leg-it and TJT.
4
Take a look first at Exhibit B, if you
5 will, the second page. You see there the
6 second-to-thebottom line "total stockholder
7 equity" and it shows $354,000 in 1995 and 395,000
8 in stockholder equity in '96. Do you see those
9 numbers?
10
A. Yes, I do.
11
Q. Do you have any reason to doubt that
1 2 those were, in fact, the numbers with which you
1 3 provided TJT as the company's total equity for
1 4 the years 1995 and 1996?
15
A. NO.
16
Q. Take a look at Exhibit A, which is the
1 7 Leg-it T i e Company balance sheet as of June 7,
1 8 1997.
19
A. (Reviewing document.) Okay.
20
Q. Take a look at the total equity number
2 1 on the second page of Exhibit A, and you see that
22 to be $510,718?
23
A. Uh-huh.
24
Q. Do you have ally reason to be1iet.e that
25 that is not the correct number that you provided
. . .. .

.. .

..

..

.

. .
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1 to TJT as to your stockholder's equity in Leg-it?
3

6
8

9
10
11
12
13
14

A. This one is not an accountant
statement, that I can tell.
Q. It's not an accountant statement.
A. I don't know if it was internal or why
it was asked for, I don't know.
Q. I'm going to help you out a little
more. I've got here the agreement and plan of
merger, which is Exhibit E, and I'll be asking
you a few questions from that in just a minute.
But you'll see the date of execution, you'll see
that the merger agreement was executed on the
24th day of June, 1997; is that correct?
A. Do you want me to confirm what it says?

1
2

9
10
11

12

13
14
15
17

18
19
20
21
22

A. According to the dates, yes.
Q. So can we assume that it was a document
3 that was prepared by someone either in your
4 company or on your company's behalf?
7
8

Q. Do you have any reason to doubt the
total equity amount of $510,718.71 shown on the
second page of Exhibit A?

14

based upon numbers. It was based upon a number
that I wanted for the company.
Q. What was that number?

Q. You have no recollection of that?
A.No.
Q. Does the term "a multiple of book
value" have any meaning for you today?
A. Yes.
Q. How did you determine what you wanted
for -- let me ask you another question frst.
You were the sole owner of Leg-it Tire
Company; is that correct?
A. Correct.
Q. No other owners, so you owned
100 percent of the capital stock?
A. Correct.
Q. With that in mind, how did you

Q. How did you get to that point?
A. I wanted a million dollars. It was no
3 really -- I didn't sit down and -- I had a
4 reasonable idea of what the equity was and what I
5 wanted to sell it for.
Q. Did you have any help; did you talk to
7 any professional person about what kind of an
8 expectation you should have for the sale of such
1

Q. At any rate, I would assume that you

15 did everythii in your power to make sure that

1 6 the financial information you provided to the
purchaser, TJT, was true and accurate to the best
of your ability to produce true and accurate
information; is that correct?

17
18
19

7 did, in fact, agree to a purchase price between
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Q. How much of the price was cash?
A. 40percent
(Exhibit E identified.)
Q. (BY MR. WARD) I'm going to hand you
what has been marked as Exhibit E and ask you to
turn to page 4 of that document. First of all,
what is Exhibit E?
A. Agreement and plan of merger.
Q. If you turn to page 35, that is your
signature on the document?
A. Yes.
Q. Turn to page 4 and in section 2.1 it
details the consideration for the sale of Leg-it;
does it not?
A. 2.1?
Q. Yes.
A. Yes.
Q. The amount of cash was $412,500?
A. Correct.
Q. The number of TJT shares was 291,176
shares?
A. Uh-huh.
Q. The price of TJT's stock at that time
was what, about $2 a share?
A. $1.78.

1 what you had been taking from Leg-it when it was
2 your company; correct?
3
A. In base salary, correct.
4
Q. In addition to the employment
5 agreement, the stock and the cash, TJT also took

6 over the lease on your facility -A. That's correct.
8
Q. -- in which Leg-it did business; is
9 that correct?
10
A. Correct.
11
Q. And made those lease payments and
1 2 became obligated under that lease?
13
A. Correct.
14
Q. Now, you continued to own that building
1 5 or that facility; correct?
16
A. For a time.
17
Q. Then you sold it later to someone else?
18
A. That's correct.
19
Q. When you sold the facility to someone
2 0 else, did you sell it with the lease in place?
21
A. Yes, I did.
22
Q. So the lease increased the value of
2 3 your real property when it was sold; did it not?
24
A. Sure. I sold it because it was a
2 5 conflict of interest. in mv ovinion. to own that
7
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1
2
3
4
5

6
7
8
9
10
11
12
13
14
15

16
17

18
19

20
21
22
23
24
25

Q. That's how you calculated the purchase
price?
A. Correct.
Q. Now, in addition to that consideration,
you also received other consideration for the
sale of your company; did you not?
A. I don't recall.
Q. Did you receive an employment
agreement?
A. Yes.
(Exhibit D identified.)
Q. (BY MR. WARD) I'm handing you what has
been marked as Exhibit D. Take a look at
Exhibit D and tell me if that is the employment
agreement that TJT and you agreed to for your
employment with TJT at the time of the merger.
A. Yes.
Q. Dated the same date as the merger;
correct?
A. Yes.
Q. What was your salary at the time you
sold your company under the employment agreement?
A. 150,000 per year.
Q. I believe you've already testified that
that also marked a considerable increase over

1 warehouse. Being a stockholder and on the board,
2 I was uncomfortable with owning it. That was the
3 primary reason I sold it.
4
Q. When did you sell it?
5
A. I don't recall.
6
Q. Best estimate.
7
A. 2000. That is an estimate.
8
Q. So it took you three or four years to
9 become uncomfortable?
10
A. I would have to go by the date, but it
11 did take a little while to build up a -- to
1 2 understand the difference between being an owner,
1 3 sole proprietor and part of a larger company.
14
Q. What was Leg-it's best year during the
1 5 time that you operated the company between 1980
1 6 and 1997?
17
A. I don't recall the best year.
18
Q. Was it pretty consistently growing
1 9 throughout that period of time?
20
A. Depend'mg on market factors, yeah, the
2 1 idea was to try to keep growing.
22
Q. Do you recall any year prior to 1995,
2 3 '6 and '7 that was better than those years in
2 4 terms of income produced?
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Q. Now, at some time you became involved
2 inanother business as well as Leg-it; did you

2

Q. First of all, this Exhibit T is a
letter drafted by an accounting firm named

A. Yes. It was a pier company.

10

Q. Approximately when did you become an
owner of Sac Industries?
A. I think it was probably a year or so
prior to the time that I sold the business.
Q. So in 1995, '96 time frame?
15
A. In that frame.
Q. Who else was in ownership of Sac
16
1 7 Industries?
11
12
13
14

Q. Was Mr. Seligman your attorney that you
1 0 utilized when you sold your business to TJT?
11
A. Yes.
12
Q. Take a look at paragraph 4, see where
1 3 it says: "Mr.Mori wants to make certain that in
1 4 the application of generally accepted accounting
15 principles it will not result in a purchase price
1 6 that is less than $1,500,000"?
17
A. Yes.
18
Q. How did you square Exhibit T with your
1 9 testimony that you always wanted a million
2 0 dollars for your company and never asked more
22

A. You ask and you get what you get. I

1 negotiations at a higher price or that you had to
2 come down from your asking price that you really

Q. During the time that you were the owner
4 of Leg-it, did Leg-it utilize Sac piers?
7

Q. During that same time did you develop a
personal as well as a business relationship with

10

Q. How did you come to find yourself going

11 into business with Ms. Bradley to develop Sac

13
A. We were getting inconsistent service
1 4 from the pier suppliers and what we thought was
1 5 an inferior product and we thought we could do
1 6 better and sell it to ourselves.
(Exhibit T marked.)
20
21
22

A. My testimony is that I did not recall
5 asking the 1.5 million. What I did recall was
6 wanting 1 million.
Q. Now, at the time that you sold your

to review that document.
A. (Reviewing document.)
Q. You are welcome to read the whole

11
Q. At that time you also became a member
1 2 of the board of directors of TJT; correct?

14
Q. At the time that you sold your company
1 5 to TJT you were an owner of Sac Industries;
17

A. Correct.

20
21
22

A. I don't recall.
Q. Was it more than 10 percent?
A. I don't recall.

12 (Pages 4 2 to 4 5 )
(208)

345-9611

M

&

M COURT REPORTING SERVICE, INC.

(208) 345-8800 (fax)
df334cl9-cbd3-45le-abOe-2bdd3265431~

Page 46

1
Q. How long did you continue to own Sac
2 Industries; how long did you continue to own an
3
4
5

6
7

8
9
10

11
12

13
14

15
16
17

18
19
20
21

22
23
24
25

ownership interest in Sac Industries after you
joined the TJT board of directors?
A. I don't recall the time that I owned
it. I don't recall it as being a very long time.
What I do recall was it being an agitation for
everybody and I resolved that by giving my shares
to Pat Bradley.
Q. You gifted your shares to Pat Bradley?
A. That's correct.
Q. Did the company have any value in your
mind at the time that you gifted the shares to
Pat Bradley?
A. Yes.
Q. Had the company ever shown a profit?
A. No, not that I recall.
Q. What was the value that you perceived
when you gifted your shares?
A. It might have been worth 40 or $50,000.
1 don't know.
Q. On what basis?
A. On total memorv recall, thi&n~ about
thc equipment, dies anJ things'llke thaithat
were involved in the business, I would imagine

1
2
3
4
5

6
7

8
9
10
11
12

13
14

15
16
17

18
19
20
21
22
23

Mr. Mori?
A I was manager of Woodland until they
told me to go home.
Q. You were manager of Woodland.
A. Uh-huh.
Q. For how long?
A. Boy, I don't recall. It didn't seem
like very long.
Q. A year, two years?
A. Year or less, I think. Probably less.
Q. Who replaced you when you left that
particular job?
A. I was there at the shop, Pat Bradley
was coming in and out, Terry had made her manager
of the western division of TJT. I got a call
from Terry and he told me that Pat didn't want me
there in the office anymore. So I went home.
Q. Did you ever have any conversation with
Mrs. Bradley as to why she didn't want you there?
A. No.
Q. What was your next job with TJT?
A. New business development. And I really
felt like it was just -- it was the first time
that I realized that I might not be a part of the

Page 47

that it had some kind of a value. I don't know
what the value would have been.
Q. You don't know whether it had any value
above its debts?
A. Correct.
Q. It just had some assets?
A. Correct.
Q. At any rate, you didn't view it as
something that you wanted to hold on to?
A. I viewed it as being a problem with
being on the board of directors and involved with
TJT. Pat Bradley was trying to sell the company
to Terry Sheldon, Teny didn't want to buy it.
There was arguments and discussions back and
forth about its value and who wanted to be in the
business and who didn't want to be in the
business. It was a point of contention and I
said: Enough, here's my shares, I'm done with
it.
Q. Fair enough.
Mrs. Bradley then continued to own and
operate Sac for some time after that; did she
not?
A. Correct.

1
Q. Where did you live when you were in
2 charge of new business development for the
3 company?
4
A. Davis.
5
Q. Davis, California?
6
A. Uh-huh.
7
Q. What was your charge as new business
8 development manager?
9
A. To develop new business. At the time I
1 0 was also involved with Oakwood Homes, trying to
11 negotiate a contract with them. And I was also
1 2 told not to contact them anymore.
13
Q. By who?
14
A. Teny.
15
Q. At the request of Ms. Bradley?
16
A. I assume so.
17
Q. So what new business did you develop
1 8 for the company or what new products during the
1 9 time -- how long were you the new business
2 0 director?
21
A. I don't recall.
22
Q. Was it one year or five?
23
A. Closer to one. Maybe two, Pm not
2 4 sure.
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when the transaction took place. That is how I
would determine what the dates were.
Q. At the time were you in Boise or were
4 you still in Davis?
A. At that time I was still in Davis

1 California?

1

2

move to Idaho.
Q. What caused you to make that decision?
A. I felt like I was totally being placed
1 0 on the outside. I wanted to be a better part of
7

7 I remember talking to him from my home office.
Q. Your efforts then did actually yield
9 the acquisition of Hanger Enterprises for TJT; is

13
14

1 8 could better help the company?
19
A. And protect my investment.
20
Q. So when did you move to Idaho?
21
A. I think it was 2000.

1 and Bradleys had failed to get the Oakwood
2
3
4
5
6

8
9
10
11
12

13
14

contract. I had continued my relationship with
my people at Oakwood that I knew, and I believe
in that time period or right around that time
period I had started to spend most of my time on
the Oakwood contract.
I was also involved in the purchase of
Hanger Enterprises to a degree. Hanger
Enterprises, I had talked to Ken Lee about the
possibility of sellmg his business to TJT. I
had informally gotten him to agree -- not agree,
but to tell me a number that he thought that he
would do that at. The number he told me was
$250,000. Pal Bradley and Scott Beechie took

21
A. Ln that general area there someplace.
2 2 I don't recall the date.
23
Q. Somewhere in the '97 to 2000 time

Q. But you don't want credit for paying
100,000 more than was necessary.

Q. Had you and Mrs. Bradley developed a
personality conflict?
19
A. No. I was told not to gel involved
2 0 with it by Teny. And 1don't know where that
2 1 came from.
17
18

1

A. Told me she didn't want me to go there

1 0 she was doing it her way.
11
Q. She was trying to advance her sons; was
13
14

A. Yes. That could have been part of it.
Q. Well, haven't you, in fact, told me in

20

Q. Understand.

But you never had any conversation with
2 2 Mrs. Bradley about any personality conflicts or
2 3 other conflicts between yourself and her?

1 4 (Pages 5 0

(208) 345-9611

M

&

M COURT REPORTING SERVICE, INC.

t o 53)

( 2 0 8 ) 345-8800

(fax)

df334~19-cbd3-451e-abOe-2bdd3265431~

,

I

Page 56

Page 54
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Ultimately you did just that; correct?
A That's correct.
Q. When was that?
A. The following year.
Q. So someone at TJT made the decision
that you rather than Mrs. Bradley should decide
who was going to deal with the Oakwood people;
correct?
A. No. I think I made that decision
myself because I knew how -- I thought that I
knew how important that contract was to the
company and it certainty would have been
important to me being a stockholder and all that.
I continued to maintain my relationship
with Oakwood through that entire year of having
the competitor having a contract and running in
and out of our territory and running amok with
our accounts and all of that, and so I maintained
that relationship until I had an opportunity,
which that opportunity was brought open to me by
Bob Harrison. He was made the COO and Bob and I
got on pretty good and he allowed me the latitude
to do that.
So I was doing it and I think Bob was
the one that actually made the opporhmity. I

24
25

the time you sold your company?
A. No.
Q. Did you seek to have them retained as
employees?
A. Yes. I wanted -- I thought they were
important to the business and if anybody was
going to buy it, that would be one of the things
that they would want to retain.
Q. Now, in addition to the employment
contract that you signed on the 24th of June,
1997, you also executed a document in the form of
Exhibit C; did you not?
A. Yes.
(Exhibit C identified.)
Q. (BY MR. WARD) What is Exhibit C?
A. Noncompetition agreement.
Q. Turn to page 8. Is that your
signature?
A. Yes, it is.
Q. As the seller?
A. Yes.
Q. At the time you were negotiating your
contract this document was discussed: was it not?
A It was a part of the package.
Q. You knew it was one of the terms of the
Page 57
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1 25

don't know if he was discussing that with someone
else or not.
Q. At that time Mrs. Bradley had left the
company; had she not?
A. I think maybe she did.
Q. Yes.
Now, at the time you sold your company,
how many employees did you have?
A. I'm going to think -- I'm thinking
there was around 17.
Q. Were any of them what you would deem
key employees that were more important to the
business than others?
A. Yes.
Q. Who would you have deemed to be your
key employees?
A. Mike Hill -- well, the people that are
involved in buying, purchasing tires and axles
are pretty key.
Q. Who were they?
A. Mike Hill, Mike Bettleyon, Dave Kate,
Dan Kate, Todd Silvy, Curtis Baker. That is all
that comes to mind.
Q. Did you arrange for any kind of bonus
or
;fany kind to you; key emplo3,eesat
.

.

.

.

.

.

sale?
A. Yes.
3
Q. Now, just for the record, when did you
4 resign as a director of TJT, Inc.?
5
A. I think it was January '06. I think it
6 was around the 12th.
7
Q. Januaryt07?
8
A. '07? Yes.
9
Q. When did you resign as an employee of
10 TJT?
11
A. February 7th, I believe, I gave my two
1 2 weeks notice.
13
Q. So between June 24th, 1997 and January
1 4 of 2007, for that entire period of time of nearly
1 5 ten years you were a director sitting on the
1 6 board of directors of TJT; Inc.; correct?
17
A. Correct.
18
Q. During that same time frame and through
1 9 February of 2007 you also remained an employee of
2 0 TJT, Inc.; correct?
21
A. Correct.
22
Q. When did you become corporate marketing
2 3 director for TJT?
24
A. I don't recall the date.
Q.
Was that before or after you acquired
25
1
2

1

.

.

.

.
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1 TJT's dealers were?

A. I t h i i it was after.
Q. Did you operate in that capacity for an

Q. How many years, four or five years?
Q. During that time what was your job?

6

8

I could get to cooperate, try to help them with

Q. Buyers and managers. So by the

9 "buyers" you are talking about the people that

0 were out buying raw axles and tires for TJT?
1
A. Right. And also people that would be
2 involved with dealer sales, retail sales.

1 various TJT facilities located in Washington,
2 Oregon, Arizona and Idaho?

3

A. Correct. But I could only work with

a little more, improve his relationships, and I
was told not to call on his accounts or be
1 0 involved with them. He just didn't want me
11 involved with them.
12
Q. Because each manager has his own
8
9

A. Not totally. I knew that they had
3 dealers, but it was impossible to know them all.
Q. But you knew the bigger ones and the
5 more significant ones, I presume?
A. Not in all cases.
Q. But in most cases.
A. Not in most cases.
Q. To what degree?
10
A. I probably knew more -- let's see, I
11 knew maybe two or thee of the bigger ones. I
1 2 would get to know them when I was asked to come
1 3 in and help with something. I developed an
1 4 accountability program that was designed to help
2

16

Q. HOWdid the accountability program

18
A. It started with Oakwood Homes, and what
1 9 we would do is we would actually track how many
2 0 tires and axles a dealer would receive and we
2 1 would track for them how many they sold to us and

told us -- it improved our relationship with the
dealer because we were reporting to them some
3 important information.
1
2

8 all for whatever reason.
Q. What would cause them not to get paid?
10
A. Someone may steal them. They might
11 sell them to somebody else. They might have a
1 2 manager that is selling them and not forwarding

16 said: I don't need his help. I don't want him
1 7 in here, as I recall.
1 9 each of its regions in which it did business?
A. Yeah, I knew basically whose all the
accounts were.
22
Q. Ln your job -23
A. An "account" meaning a factory that was
20
21

2 0 general marketplace.
21
Q. Why did the factories care?
22
A. Factories didn't care.
23
Q. I thought you just said Oakwood wanted
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Q. I see. So Oakwood was on both sides of
Q. I assume you attended the meetings
6 regularly that the board held.

9

we had written and he crossed out the owner's

12

Q. So who presented this program to the

14
15

A. Doug and I, Doug Strunk. Doug was
primarily retailers. He had a pretty good
rapport with most. He was very knowledgeable.
And he would put together meetings. In a lot of
cases him and I would go together as a team and
he was key at being able to bring groups of
people together.
. You would present?
. And we would present it.

16
17

18
19
20

someofthem.
Q. Was the program an effective marketing
3 tool for TJT?
A. I think it was for a time.
1

1 0 an exit strategy for some time in the future to
11 where I could create more value of my stock and
1 2 at some point in the future think about retiring
1 3 and selling my stock. I wanted to help TJT
1 4 improve its business. Actually, probably at the
1 6 the totem pole and maybe getting a shot at
1 7 running the business some day.
Q. Running the company. Okay.
18
19
A. And I was led to believe that that may

8
Q. The board does hold regular meetings;
9 does it not?
11
12
13
14
15

16
17
18

19
20
21
22

Q. At those meetings discussions regarding
the direction, strategy of the company are
discussed, are they not?
A. Yes.
Q. Now, there are also confidences that
are shared in the board of directors meetings;
are there not?
A. Yes, and in the executive committee.
Q. In those meetings people make decisions
as to which way the company is going to go, what
strategies it's going to pursue, where the money
is going to be spent; is that correct?

1 on in each facility, and basically give the board
2 a rundown on what conditions were in the

I'm not going to say there was never

1 2 discussions at several board meetings about
1 3 whether litigation should be pursued and if so,
1 4 in what context; correct?

1 6 taking place in executive committee. But I do
remember being involved in hearing the results
1 8 and being involved in those discussions. But I
1 9 think a lot of that was in executive committee.
20
Q. But you saw me in those discussions
2 1 when I came to report to the board regarding !he
2 2 pros and cons of litigation and those kind of
17
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1 owns two pieces of property.
2
Q. What are the two pieces of property?

1 as CEO of the company?
2

3
4
5

6
7
8
9

10
11
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16
17
18

19
20
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24
25

h R SMITH: At what point in time?

3

Q. (BY MR. WARD) At any point after
June 24,1997.
A. Yes, I think I was critical.
Q. What did you perceive to be
Mr. Sheldon's weaknesses, if any?
A. Well, he's stubborn. Once he gets on a
path, he's hard to get off the path if your
opinion would be that you needed to change paths.
He's loud, overbearing. He is insulting.
Q. What do you consider to be
Mr. Sheldon's strengths?
A. He's consistent. I think he can be -he's a good guy. I mean, he has a great memory.
He's very well read.
Q. Has he had a lot of experience in the
indushy?
A. Absolutely.
Q. The ups and downs?
A. Yes, he has.
Q. Very cyclical industry.
A. Very.
Q. ~ a v you
k ever had discussions with
anyone regardimg removing Mr. Sheldon as the CEO

4
5
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A. There's a 13.2-acre piece in Emmett, in
the city of Emmett, and I think there's a
14.8-acre piece outside of town.
Q. How did you become involved in Jayo
Enterprises?
A. I was looking for a home to buy and
rent to my daughter and I had been shopping
around and I found a little house off Mill Road
that appeared to be just a little house by
itself. I called the agent, the agent was
somewhat evasive. I couldn't make contact.
Somewhere along the line I either
mentioned to Terry or to Jerry Radandt that I was
interested in that house and they knew the owners
or the family that owned that house and thought
that they could be of some help. Jeny went and
contacted the people and eventually we purchased
the property and we held it in an LLC.
Q. Now, how is the ownership divided in
Jayo Enterprises?
A. I own 50 percent and they own
50 percent. ~ J ~ ~ n t e r ~ owns
r i s e50
s percent, I
believe.
Page 69
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.. .

ofTJT?
A. I've been frustrated a couple times. I
may have approached somebody, but I don't know
who, when or where or remember the discussion. I
can remember maybe thinking it in my mind.
Q. Have you thought that the company would
be better with someone else as CEO?
A. Yes.
Q. Have you had those kind of discussions
with Pat Bradley?
A. Back then when she was part of the
company, she might have asked me about that or
approached me about it.
Q. Do you remember in your deposition
talking about hypothesizing about that issue?
A. No.
Q. Now, is Mr. Sheldon a generous person,
do you think?
A I think he can be generous, sure.
Q. Tell me about your present real estate
ventures that you are involved in with
Mr. Sheldon and others.
A. Let's see. We owned a piece of
property.
. . - Actually, we have an LLC, it's called
Jayo, J-a-y-o, 13nteq~rises.And Jayo Enterprises
..

.

...

..,..

.

1

Q. That makes 150 percent, I believe.
A. Take Terry and Jerry out and put in TJT
Enterprises. They have an LLC that owns their
half, if I recall.
Q. I see. What you are saying is Radandt
and Sheldon's 50 percent is owned by another LLC?
A. Correct.
Q. That is not TJT, Inc.
A. TJT Enterprises, I believe.
Q. Or maybe TJ Enterprises?
A. I think it's TIT.
Q. Who put up the capital?
A. I put up half and they put up half.
Q. Are the properties wholly owned or are
there loans on the property?
A. Wholly owned.
Q. You still are in those business
relationships with Mr. Radandt and Mr. Sheldon
today?
A. Correct.
Q. Now, what managemcnt decisions has
Mr. Sheldon made as CEO of TJT while you were on
the board and an employee of the company that you
disameed with?
Taking me off the Oakwood deal.
25
. . .

A.

I
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Q. Back in '98 or '99?
A. Uh-huh.
Q. What else?
A. Not allowing me to do my business with
the managers the way I wanted to do it, the way 1
thought it needed to be done. And I would have
to sit down and think it through as to if there
were many more. One that I was disappointed in
was -- you said decisions as CEO?
Q. Yes.
Have you finished? If you've finished
your answer, that's fine.
A. I'm sure there are others. I don't
recall any others at the moment.
Q. You resigned as an employee of TJT in
February 2007; correct?
A. Correct.
Q. What was your plan when you left TJT?
A. My plan was to be in the real estate
business. Well, when I left TJT, my plan was to
go to work for West States Recycling.
Q. So what made you think that, in fact,
you were wanted or needed at West States
Recycling?
A. Well, I felt that I was no longer

1
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A. He agreed that I could maybe make a
difference. He hired me.
Q. How did you feel you could make a
difference?
A. Being a salesman, selling tires and
axles.
Q. So your proposition to him was that you
would be selling tires and axles to whom?
A. My proposition to him was that I would
like to go to work for him and that I would do
what he wanted me to do.
Q. Well, did you suggest what it was you
were capable of doing?
A. Well, yeah, he pretty much knew what I
was capable of, I guess.
Q. What was your -A. Or what he thought 1was capable of.
Q. What kind of a business plan did you
and Mr. Sartini develop that would include you
and the role that you intended to fill at West
States Recycling?
A. To sell axles and tires to mobile home
factories.
Q. Now, why did you think you would be
effective selling tires and axles to mobile home
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1 wanted or needed at TJT, and I asked West States
2
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if they would he interested in me going to work
for them.
Q. So you resigned in February. When did
you have your ftrst discussions with West States
regarding going to work for West States?
A. I think it was around the end of
January. I had taken a couple days off to go
down to -- I would have to confirm the dates, I
don't remember the dates exactly.
Q. With whom did you have discussions
about going to work for West States?
A. With Heath Sartini.
Q. NOW,who is Heath Sartini?
A. He's the owner of West States Tire &
Axle in Utah. He's a stockholder in West States
Recycling.
Q. So where did you go to visit with
Mr. Sartini?
A. Salt Lake City.
Q. What did you think you could do for
West States Recycling?
A. Ithought I could be a good employee
and I could perform for them.
Q. what was Mr. Sartini's reaction?
, .. .

.

.....

,

...

,

1 factories?

2
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A. Because I have experience.
Q. Well, let's talk about that. When you
were at Leg-it you did some of that, but I
believe you testified that Leg-it's business was
at least 50 percent selling raw product; correct?
A. Correct.
Q. And that you only had, what did you
say, three or four factories that you actually
were selling to at the time you sold Leg-it?
A. U r n - h .
Q. SOwhere had you obtained the
experience that would aid you in performing that
service for West States?
A. Most of my experience with dealing
directly with the factories was with Leg-it. And
even though there was raw tires and axles sales,
it was still sales of axles and tires. The
basics are there. Then as I went to work for
TJT, I kind of got away from the sales of tires
and axles to factories and I was more of a sales
manager, after I was basically kicked out at
Woodland.
0. Well, you were still involved when vou
were-workinion and obraining and rclaini& the
..

.

. .

.

. ,.

. ..
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1

A. That was primarily what I was doing was
the Oakwood contract. But it was different than
your regular mobile home sales to factories.
Q. You were doing an accountability
program, were you not, for Oakwood?
A. Yes.
Q. In fact, you invented the
accountabilityprogram while you were at TJT.
A. Yes.
Q. You are now pushing that program for
West States; are you not?
A. NO.
Q. You are sending e-mails that detail it;
are you not?
A. No. I don't recall any accountability
program.
Q. We'll get back to that.
You were the corporate marketing
manager for TJT for a period of some five years;
correct?
A. In name, but probably not in the -- in
name.
Q. What were you doing for TJT when you
were the corporate marketing manager?
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A. February 20th, I believe.
Q. Within a week or two of leaving TJT?
A. For the last quite a bit of time, at
the last of TJT I was doing real estate, probably
for almost nine months to a year.
Q. But you went to work on February 20th?
A. Um-hmm.
Q. Where did you go to work?
A. From my home.
Q. For whom were you working?
A. Heath.
Q. You report to Heath Sartini?
A. Yes.
Q. YOUrepori to him in his capacity as
what; is he president of West States Recycling?
A. I think so, yes.
Q. Is that the capacity in which you
report to -A. He was president of West States Tire &
Axle.
Q. So who is president of West States
Recycling?
A. Steve Pomaa.
Q. So who are you working for now; are you
working for West States Recycling or West States
Page 77

Page

A. It turned out to be trying to find new
products for the managers to sell.
Q. And developing and speaking on the
accountability program; correct?
A. Correct.
Q. To the extent you were allowed to
invade territories of the managers, visiting the
factories when you were so allowed; correct?
A. Invade?
Q. I thought you said they were jealous of
their territory and didn't want you in in some
instances.
A. I think they didn't want me -- I know
Craig didn't want me in because I was putting
some pressure on h i to build better
relationships with those people, because I didn't
think his relationships were what they needed to
be. When I tried to do that, that is when I was
asked to -Q. Did you ever have that problem anywhere
else or just in Chehalis?
A. It was the general -- Teny's general
concept that the managers run their own business.

Tire & Axle or both?
A. West States Recycling.
Q. But you report to Heath Sartini?
A. Correct.
Q. Who does Steve Pompa report to?
A. I guess he reports to Heath and Donna.
Q. Donna is?
A. Sartini.
Q. Nee Gardner; is that what they say?
A. Her name is Star Sartini.
Q. Has always been?
A. No. Prior to her divorce it was
Gardner.
Q. But when she got divorced -- is that
her first husband's name, Bill? What is Donna's
relationship to Bill Sartini?
A. It was her husband.
Q. Then when her husband Bill died, Donna
married Stuart Gardner?
A. Correct.
Q. Stuart G w e r is a shareholder of West
States Recycling as well?
A. Correct.

20
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A. I talk to Donna, too.
Q. What is your position?
A. Salesman.
Q. Do you report to Steve Pompa?
A. I talk to Steve Pompa, yes.
Q. But he doesn't instruct or order you?

Q. The only person who instructs or orders
9 you is Heath Sartini and Donna Sartini?
1o
A. Insmcts or orders me.
11
Q. Who is your boss?
12
A. Heath.
13
Q. Your paycheck comes from West States
1 4 Recycling not West States Tire &Axle; correct?

Q.Has that always been the case since you
went to work?
18
A. No. Originally it was with West States
1 9 Tire & Axle.
16

17

A. Acquire it from West States Recycling.
Q. So they buy tires and axles &om West
3 States Recycling?
A. I don't know the process.
Q. You don't know the process?
6
A. I know there is inventory for sale.
Q. Is it fair to say -A. That I have available to sell out of
1

1 2 companies, West States Recycling and West States
1 3 Tire & Axle; is that correct?
14
A. I would say that is fair.
15
Q. Those two companies are differentiated
1 6 only in their ownership?
17
A. Ownership?
18
Q. Of the companies.
19
A. Yes, ownership of the companies,
2 0 business structure.
21
Q. Heath Sartini owns 100 percent of West
2 2 States Tire & Axle?

A. Recovery and sale of raw axles and

24
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Q. Did West States T i e &Axle have
to the factories?

9
10

Q. Through what facility?
A. Through what facility?
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Q. What I'm asking is: My understanding
of West States Tire & Axle is that that company
deals in the raw product, and therefore, would
not by itself be interesting to the factories who
are seeking recycled product; is that correct?
A. I don't agree with that.
Q. West States Tire & Axle is the owner of
inventories of finished product?

15
16
17
18
19
20
21

A I don't know what his percentage is.
Q. You don't know what his percentage is
and what Donna's is?
A. No. I've heard it a few times, but I
don't have any way to confirm whether it is or
Q. At any rate, you don't know whether he
holds an official position at West States
Recycling or not?
A. No, I don't.
Q. But you do know he is the person to
whom you go to report?
A. Correct.
Q. You do know he's on the board of West
States Recycling?
A. I think he is on the board, yes.
Q. What is West States Recycling's
marketing plan as it has been developed by you
and Heath Sartini?
A. To accumulate raw axles, process them
and sell them to factories.

21 (Pages 7 8 to 81)

(208)

345-9611

M

&

M COURT REPORTING SERVICE, INC.

( 2 0 8 ) 345-8800 (fax)
df334cl9-cbd3-451e-abOe-2bdd3265431~

1 had already been established.

Q. What was that strategy?
A. He had a salesman come in to the
6 factories here in Idaho and h y to gain some

9

0
1

2
3

Q. The strategy today is to create
recycling facilities in Idaho, Washington, and
Oregon; is that correct?
A. The only strategy I know of is to open
one here in Idaho.
Q. You haven't told anyone that you are

A. I don't know if I actually told
6 anybody, but I would imagine that would be
7 something that would be down the road.
Q. But the first step is to open in Idaho;
8
9 is that correct?
A. What we've done is open in Idaho. I
0
1 wouldn't classify it as a step one way or
5

1 competition in the area, but one of the criteria
2 that they were most interested in was having
3 local inventory and support.
Q. So when you talked to Sartini in
5 January about going to work for West States, you
6 were talking about aggressively marketing in
7 Idaho and other markets, but you had not decided
8 yet to open a facility in Boise; is that the
9 distinction you are drawing?
A. We had decided to market and we had not
10
11 decided or talked about opening up a facility.
12
Q. When you talked to him in January and
1 3 were discussing markets, what markets were

A. The market he was most interested in
15
1 6 was the one he had already started.

Q. What other markets did you discuss?
A. Geographically the Oregon market. That
2 1 was just recently.
22
Q. Any others?
19

20

Q. You leased a warehouse?
A. The company leased a warehouse.
Q. Were you the person that negotiated

1 tires and axles.

A. I facilitated the documents that they

5

3

6

0
1
2

4
5
6

Q. Who is "they"?
A. West States Recycling.
Q. Who at West States Recycling
participated in the transaction?
A. Steve Pompa.
Q. At whose direction?
A. Don't know.
Q. Probably Heath Sartini's?
A. Probably.
Q. Was this something that you had visited

7

Q. So as you stand today, a facility has
been opened in Idaho; is that right?
Q. Who is going to run that facility for
West States?
A. Who is going to run it?

Q. So you are going to run it to begin
1 5 with and then somebody else will run it; is that
1 6 what you're saying?
14

8 in January to Salt Lake to visit with him about
9 going to work for West States?
1
2

Q. When was it that it was decided by
someone to open a facility in Boise?
A. I had made sales calls to the factories
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1
THE WITNESS: Follow the bouncing bail.
2 Wherever we can do business, we can do business.
3
Q. (BY MR.WARD) Now, do you remember
4 having a conversation -- who is Norm I-Iolloman?
5
A. He's a salesman in California.
6
Q. For whom?
7
A. TJT.
8
Q. Do you remember having a conversation
9 with him on the 6th day of July of this year?
lo
A. July, August. I remember talking to
11 Norm, but I don't remember what dates.
12
Q. Where was it you talked to hi?
13
A. The last time I recall talking to Norm
1 4 I was in Woodland, California. Did you say
15 July 3rd?
16
Q. I said July 6th.
17
A. It was around that time. I remember it
1 8 being around the 4th of July. I was coming out
1 9 of the Skyline parking lot, Skyline Homes is a
2 0 factory in Woodland, and I looked down the street
2 1 and I seen my old car, my old sales car. And I
22 took a harder look and it had Idaho plates, so I
2 3 figured it was my car. And the harder I looked,
2 4 it wasn't real easy to see, it wasn't that close,
2 5 but it was Norm. So I waved at him and told him
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Q. Yes.
A. He's always been Mike Bettleyon.
Q. What business is he in?
A. He's a raw tire and axle supplier.
Q. Does he do business with TJT?
A. Yes, he does, and others.
Q. He does that in northern California?
A. Northern California and, I believe,
Idaho.
Q. But he does business in the California
market; correct?
A. Yes, he does.
Q. You solicited Mr. Bettleyon as well,
did you not; you are after his business?
A. Say again.
Q. You are looking to buy tires and axles
from Mike Bettleyon?
A. Yes.
Q. For West States; is that correct?
A. Yes.
Q. YOUdon't recall telling Mr. Holloman
that you planned on building recycling centers or
establishing recycling centers in Idaho,
Washington or Oregon, northern California and
southern California?

Page 87
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It was kind of curious because he was
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moving kind of -- I seen the car coming and he
was moving slow and he kind of pulled over to the
side. As I recall, in my mind I don't know if he
wanted me to see him.
Q. So did you visit with him?
A. Yeah, I waved him over and said: Hi,
how are you, yada yada, and we went and had a
sandwich.
Q. During that time you had a discussion
about what you were doing?
A. Yes.
Q. During that time you told him that you
were going to concentrate on Oregon, Washington,
and Idaho; is that right?
A. I don't recall that.
Q. Is that something you could have said
or are you saying you didn't say that?
A. I could have said that.
Q. You also discussed the fact that you
were meeting with Mr. Mike Bettleyon; correct?
A. Yes.
Q. Who is Mike Bettleyon now?

Page 89
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A. Well, they already have them in
southern California, so I don't know why I would
say that. But I may have told him that I was
eventually going to do that. That could be a
very long-term thing.
Q. Is that your long-term plan if
everything works out, that those are the markets
you want to establish recycling centers in for
West States?
A. Well, there is my plan or what I would
think that would be appropriate and then there is
what the other people would want to finance and
do.
Q. Well, let's talk about your plan first.
Is that your plan?
A. My plan is to do whatever needs to be
done to grow in the tire and axle business.
Q. You did talk to Mr. Holloman about
establishing the recycling centers in Idaho,
Washington or Oregon and northern California; did
you not?
A. I don't know if I told him we would be
establishine them. I might have said somethine
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1 States Recycling since February 2Oth?

2
3
4

5
6
7
8
9

10
11

12
13
14
15

16
17

18
19
20
21
22
23

24
25

A. Correct.
Q. You report to Mr. Sartini, Mr. Heath
Sartini?
A. Correct.
Q. Do you also report to Donna Sartini?
A. I'd say no. I think that we probably
talk from time to time, but I don't report to
her.
Q. Have you spent any time on site in the
southern California facility of West States
Recyclmg?
A. Yes.
Q. What is the function of Mr. Steve Pompa
at that facility?
A. He's president of the company. At that
facility?
Q. Yes.
A. I think that he's manager, to a degree.
Manages it with help.
Q. What is the function of Stuart Gardner
at the southern California facility?
A. I don't know. Well, the only thing I
know is that he buys tires and axles.
0. So he is still buvinrr tires and axles

A. 85, I think, or something like that.
Q. NOW-3
A. I had asked for some increases and it
4 was denied.
5
Q. Did you make any disclosures to West
6 States at the time you began negotiating with
7 Heath Sartini in January regarding the fact that
8 you had signed a covenant not to compete with
9 TJT?
10
MR. S W H : Don't answer that. I'm
11 instructing him not to answer that question.
12
MR. WARD: On what basis?
MR. SMITH: It involves conversations
13
1 4 with counsel.
15
MR. WARD: I didn't ask him for any
1 6 conversations with counsel.
17
MR. SMITH: I'm instructing him not to
1 8 answer the question.
19
Q. (BY MR. WARD) Was there a lawyer
2 0 present when you taked to Mr. Sartini?
21
A.No.
22
Q. Did you ever disclose to Mr. Sartini
2 3 the fact that you had a covenant not to compete?
24
MR. SMITH: Go ahead and answer that.
2 5 It's a "ves" or "no" auestion.
1
2

1 for West States?
2
3

Q. He's not somebody to whom you report or
even have discussions with?
8
A. I talk to him very, very little.
Q. What is your role in West States going

THE WITNESS: Yes.
Q. (BY MR. WARD) So you made him aware of
the fact that that covenant existed?

7

12

13
14
15

16
7

8
9
0

A. Sales.
Q. Are you going to be in charge of sales
or are you going to just be a salesman; what is
your capacity?
A. I don't know what the hhlre brings.
Q. What are you being paid?
A. What am I being paid?
Q. What is your salary?
A. $150,000 a year.

A. It's the same amount that TJT agreed to
3 pay me in the beginning of my contract.

MR. SMITH: You can answer that. You
9 can answer "yes" or "no."
THE WITNESS: Say the question again.
11
Q. (BY MR. WARD) Did you discuss with him
1 2 the fact that TJT might take action against you
1 3 if you went to work for West States in
1 4 competition with TJT?
MR. S
m That is a different
Could you read back the question,
(Record read back)
MR. SMITH: You can answer that "yes"

2

23

THE WITNESS: Yes.
Q. (BY MR. WARD) What was his response to

24
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other than he was aware that that could happen.
Q. It didn't dissuade him from hiring you?
A. No.
Q. Did you have any discussion with him
about who would bear the cost of litigation if it
arose between you and TJT?
A. Yes.
Q. What was that discussion?
A. I wanted -- what was that discussion?
I asked them to consider paying for it.
Q. What was his response?
A. He said that they may do that.
Q. Do you have any agreement today
regardmg who bears the cost of your litigation
between you and West States?
A. A written agreement?
Q. No, any kind of an agreement.
A. No agreement.
Q. No understanding?
A. He has said that he would pay for it,
but there is no agreement.
Q. IsWest States presently doing business
or contemolatine doine business with either the
2 4 entities owned and operated by Jim Capis, Jr. or
2 5 Jim Capis, Sr.?

- -

A. Say that again.

1 TJT; is that correct?
2
A. I was aware there was a covenant of

3 noncompete in the contract.
Q. You were aware that it required you not
5 to compete with TJT for a period of two years
6 after leaving TJT; correct?
A. Correct. And 1 also -7
8
MR. SMITH: You can't answer that. You
9 can say -- you cannot answer anythiug about
1 0 advice from counsel. So just leave it at you
11 were aware.
12
THE WITNESS: Okay.
13
Q. (BY MR. WARD) At the time you signed
1 4 it, you intended to abide by it; did you not?
15
A. I intended to abide by the contract, as
1 6 I thought TJT would.
17
Q. As a matter of fact, you always felt
1 8 that the covenant not to compete was enforceable
1 9 against you; did you not?
20
A. No.
21
Q. When did you cease thinking that the
2 2 covenant was binding against you?
23
A. When TJT had me facilitate a lawsuit or
2 4 attempt to get a court injunction against Mike
2 5 Bettleyon for his noncompete that he had signed
4

1 with Leg-it Tire Company.

3

Q. That was when?
A. Maybe a year after the company was

Q. From that period forward, it's your
8 testimony today that you have felt the covenant
9 is not enforceable?
10
A. Correct.
(Exhibit S identified.)
12
Q. (BY MR. WARD) Hand you what is marked
1 3 as Exhibit S. I will advise you that is a
7

Q. How do they operate together?
9
A. Buy and sell.
10
Q. You mean they just sell tires and axles
11 back and forth?

1 6 September 26th of 2001.
Do you recall giving your deposition on
9
0

A. Say again.
Q. They are not contemplating being in

19
20

A. Yes.
Q. And that your deposition was at that

2

A. Not to my knowledge.

22
23

A. Yes.
Q. Turn to page 119, please.

25
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1

the question on line 1 of page 119: "During the
3

A. "Compete how? With what?"

1

Q. The next question was: "Did you ever

California where your business was located; is

MR. SMITH: Wait a minute. Say that
6 again or read the question back.
(Record read back.)
THE WITNESS: 1have not made any
9 contacts at factories, that I can recall, in
1 0 northern California. 1 did call on Mike
11 Bettleyon, so if Mike Bettleyon as a supplier is
13

Q. (BY MR. WARD) You plan on continuing

A. "I can't do that."
5
Q. So it's true, is it not, that as of
6 September 2001 you, in fact, did believe that the
7 covenant was enforceable; did you not? Don't

1 4 to compete in northern California, I presume;

making the statement that I can't do that, not
3 that I couldn't do that.

22
23

4

2

A. Well, I knew what I knew from -- my
2 answer was: "I can't do that."
Q. You do admit that today you are
4 competing with TJT; is that correct?
A. I am doing sales for West States

Q. Are you doing that in competition to
A. West States Recycling is in competition
11
Q. In doing so, you are competing in
1 2 markets in which TJT is operating; correct?

14
Q. In markets that TJT was operating in at
1 5 the time that you sold your business to TJT;

1 9 was in Idaho in 1997; was it not?
A. I said yes.

16

A. As long as the company directs me that

21

A. And others, correct.
Q. What others?
A. Other competition. I'm not just

1 just competing with TJT.
2
A. Correct. They are the dominant company
3 in thearea.
4
Q. Are they the dominant company in all
5 the areas that you have thus far contacted

A. Define the area.
8
Q. Well, you tell me where you are -9 let's go at it this way: Where have you been
1 0 making calls; in what states, areas and markets?
11
A. What I would say is that TJT and West
1 2 States are fairly similar in their market share.
13
Q. That doesn't answer my question. My
1 4 question is: In what states and what markets are
1 5 you presently soliciting tire and axle business,
1 6 either the purchase of raw product or the sale of
1 7 recycled product?

19
20

20

21
22

24

-- I'm

Q.
A.
Q.
A.

And Idaho?
Idaho.
Any others?
No.

Q. And was at the time Leg-it was
26
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1 the markets in which TJT does business?
2
A. No.
3
4

5
6
7
8

9
10
11

12
13
14

15
16
17

Q. Do you know if West States has any
plans to continue the facilities that you are
opening in Idaho and others that you may open if
you are enjoined?
A. I don't have that -- no.
Q. You've had no such discussion?
A. No.
Q. You've had no guarantee of employment
after your period of injunction, if one occurs,
is over?
A. I have no guarantee.
MR. WARD: Let's take a lunch break
now.
(Luncheon recess taken.)
(Exhibit G identified.)

1

A. One that has never been recycled.
Q. In other words, AxleTech sells new

Q. Components of new axles.

11
12

13
14

15
16

Q. What is the purpose of the new parts?
A. To assemble them into new axles.
Q. So they will provide you with all the
parts for an axle or only part of the parts?
A. They were talking -- well, they were
talking about supplying the parts for a new axle.

20
A. I guess because 95 percent of sales is
2 1 product knowledge and I have product knowledge.
22
Q. It is your testimony that that is what
2 3 you are is a salesperson, period?

1
Q. You were one of the two correspondents
2 that is having an email conversation in

3

3 Exhibit C,is that correct?
4

2

A. Uh-huh.

Q. Who is Nicholas Sanders?
5
6
A. He's a salesman for AxleTech.
7
Q. Who is AxleTech?
8
A. AxleTech is a supplier of new axle
9 parts.
10
Q. Where are they headquartered?
11
A. I don't b o w . Back East somewhere.
12
Q. Now, you had a meeting with AxleTech,
1 3 it appears, sometime in April of 2007?
14
A. Yes.
15
Q. Where did the meeting occur?
16
A. Southern California.
17
Q. Who was present at the meeting?
18
A. Myself, Nicholas, another fellow from
1 9 AxleTech and Steve Pompa.
20
Q. What was the purpose of the meeting?
21
A. The purpose of the meeting was to try

4
5

6
7

9
10
11

12
13
14
15

17

18

Q. That is all you do is you are involved
with sales?
A. In this case I was relating lo them
what I thought was sellable.
Q. Now, you testified earlier that West
States Recycling has opened a facility in Boise,
Idaho; correct?
A. That's correct.
Q. Who selected that facility?
A. I selected that facility. And it's
their intention, as far as I know, it's West
States' intention to be here permanently.
Q. Who other than you at West States has
viewed the facility in person?
A. Other than me?

A. Steve Pompa.
Q. He has actually come up and looked at

20
21

A. Just very recently.
Q. Do you know what Steve Pompa's
2 2 compensation is at West States?
23
A. No.

27
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1 West States?
2
A. Service warehouse manager.

A. Would it surprise me?
Q. Yes.
A. No.
Q. Would it surprise you to learn that you
are the most highly compensated person in all of
West States Recycling?
A. I don't have any information on how to
find that out and I don't know how to fmd that
out. I don't have information, access to
bookkeeping. I don't know that.
Q. I'm not asking you to verify it. I'm
asking you whether that fact would surprise you.
A. NO.
Q. Why is it that it would not surprise
you that a person whose activities are limited
solely to sales is the highest paid employee in
the company?
A. I think sales is the highest paid
profession in the world.
Q. When you were managing Leg-it
Industries, did you pay your salespeople more
than you paid yourself!
A. I didn't have any salespeople.
Q. Who is going to manage the Boise
facility that West States has just committed to?

1
2

3
4

5
6
7

8
9
10
11
12

13
14

15
16
17

18
19
20
21
22
23

24
25

3
4
5

5
7

8
9
10
11
12

13
14
15
16
17

18
19
20
21

22
23
24
25

Q. To whom does he report?
A. He reports to Steve Pompa.
Q. Not to you?
A. No. I mean, I help him, I coach him.
Q. He was trained at West States, is that
correct, in California?
A. That's correct.
Q. For how long?
A. I think maybe a month.
Q. When did he complete that training?
A. I think it was around the end of
August. This is August; isn't it? End of July.
(Exhibit H identified.)
Q. (BY MR. WARD) Handing you what has
been marked as Exhibit H. Take a look at that
and let me know when you are ready to answer
questions.
A. (Reviewing document.) Okay.
Q. Exhibit H is an e-mail sent fiom you to
someone named Jim Bell; is that correct?
A. Correct.
Q. Who is Jim Bell?
A. I believe he's still the general
Page 1 0 9

Page 1 0 7

1
A. I don't know if that has been totally
2 determined. I am in the process of opening it
3
4
5

5
7

8
9
10
11
12

13
14
15
16
17
18

19
20
21

22
23
24
25

.

up, doing the leg work. Like I stated before, I
think I will probably be active in the management
in the beginning, but will probably look for a
manager eventually. That is my rendition.
Q. Now, do you have any relatives that are
working for West States Recycling besides Heath
and Donna Sartini?
A. Yes.
Q. Who is that?
A. Josh Barfield.
Q. He is your son-in-law?
A. Correct.
Q. Where does Josh Bariield live?
A. In Middleton.
Q. Out of what facility will he work?
A. Boise.
Q. What will be his job at the Boise
facility?
A. I misspoke. He doesn't live in -yeah, he does live in Middleton. The warehouse
is in Meridian.
Q. The warehouse is in Meridian.
What is Josh Barfield's position with
.

.,.

.
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1

1 manager over at Champion in Weiser.
2
Q. Have you ever had the opportunity to
3 meet with Mr. Bell person to person?
4
A. When?
Q. At any time.
5
6
A. Ever? I met him once, that I recall,
7 at a golf tournament.
8
Q. When you were working for TJT?
9
A. Yes.
10
Q. Since you have gone to work for West
11 States have you ever met with Mr. Bell person to
1 2 person?
13
A. NO.
14
Q. You've tried to?
15
A. I've made sales calls out there. I've
1 6 attempted to talk to him, yes.
17
Q. But you haven't been successful?
18
A. No. As a matter of fact, I haven't
1 9 been successful with any sales in the area. And
2 0 as I've been making my sales calls, I was told
2 1 that a group of people, which included TJT's
2 2 attorneys, have made sales calls or calls on the
2 3 factories here in the area and that they have
2 4 made it clear in a couple of cases that because
2 5 of the visits with the attorneys, that they
. .

.

.

. . . . ..
. .. . . . . . . .
,
...
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1 didn't want to do any business with West States

1 West States either; is that correct?

2 until the lawsuit was cleared out.
Q. That isn't what Mr Bell told you; is
5

6
7
9
10
11

12
13
14
15

16
17
18
19
20
21

2

A. No. That is just from the results of
me making sales call. But that is not what Jim
Bell said. I never talked to him.
Q. Now, in this e-mail with Mr. Bell,
Exhibit H, you make the statement: "Our
customers enjoy better profits because our
overhead is lower than the competition," I think
that is supposed to read, "and that means lower
pricing without sacrificing quality." That's a
statement you made; correct?
A. Correct.
Q. Is it a true statement?
A. To the best of my knowledge.
Q. How did you come to know that West
States Recycling's overhead is lower than TJT's?
A. It's an assumption.
Q. You mean it isn't true; you don't know
whether it is true or not?

1 bigger and has more overhead. That is the
2 assumption I made.
Q. What is the rent you are paying on your
4 new facility in Meridian?
A. I think it's $4,700.
Q. Is that cheaper or more expensive than
7 the rental on TJT's facility in Emmett?
A. I don't know what the rent is in

10

Q. You don't know what the salaries are at

11 TJT either?
12
A. Not specifically, no.

4
5
6
7

8
9
10
11
12

13
14
15
16
17
18
19
20
21

5
6
7
8
9
10
11

16
17

Q. In other words, is this just puffing
then rather than a true statement?
A. Well, I think it's a true statement.
Q. What makes you think it's true?
A. I just think that TJT is a larger

19

Q. But you've made no calculations to

12
13
14
15
16
17
18
19

21

A. No.

20
21

13
14
15

2 3 to sit down and calculate it?

A. No, I haven't.
(Exhibit Q identified.)
Q. (BY MR. WARD) Handing you what has
been marked as Exhibit Q. Tell me what that is.
A. It's a quote.
Q. What is a quote?
A. It's a quote of pricing that we would
deliver product to a particular account for.
Q. To what account is Exhibit Q directed?
A. To KIT Homebuilders.
Q. That is in Caldwell, Idaho?
A. Yes.
Q. Whom have you contacted at KIT
Homebuilders in Caldwell?
A. In the beginning it was Jim
Hendrickson. The last time I was over there it
was, I think her name is Jennifer Alyska.
Q. What date was this document submitted
to KIT Homebuilders?
A. I'm not sure. Well, it says July 10th.

It shows that this is -- it actually shows
Skyline's address, hut it's looks like it was
intended for KIT Homebuilders. The people that
are at the bottom here are not employees of KIT
Homebuilders.
Q. Is this something that you prepared or
Steve Pompa prepared?
A. I prepared it.
Q. How did those errors occur?
A. Just a mistake.
Q. Who were you trying to give the quote
to, KIT Homebuilders or Skyline?
A. KIT.
Q. Now, who is Skyline?
A. Skyline is another manufacturer.
Q. Located where?
A. In Oregon. Well, their main office is

23 Oregon, California. They're a national company.

29

(208) 345-9611

M

&

M COURT REPORTING SERVICE, INC.

(Pages 110 to 113)
(208)

345-8800 (fax)

df334~1V-cbd3-451e-abOe-Zbdd3265431c

Page 116

Page 114

Q. Just the one down in southern
California?
A. Yes.
(Exhibit I identified.)
Q. (BY MR. WARD) Handing you what is
marked as Exhibit I. Tell me what that is.
A. It's an e-rnail.
Q. To who?
A. To Norm Holioman, Tony Dughi, Chapman,
T. T. Warren and R. Nelson.
Q. Who are those people?
A. People I've made acquaintance with.
Q. What do they do for a living?
A. Norm is a salesman for TJT. Tony Dughi
is a purchasing agent for Champion Homes.
Chapman is in the modular business. T. T.
Warren, he's a supplier.
Q, What was the purpose of this e-mail?
A. Just to let them know I had changed
companies.
Q. Why did you send Exhibit I to
Mr. Halloman?
A. I just wanted to let him know that I
had changed companies. I didn't want anybody to
be confused that I was no longer working for TJT.

Q. Which factories are customers of TJT?
A. Oregon and California.
Q. How do you know that?
A. How do I know that?
Q. Yes.
A, 1 contacted them and they've been
customers of TJT's for a while.
Q. You knew that they were customers of
TJT from your time working there; did you not?
A, Yes. I also knew they were consumers
of tires and axles.
(Exhibit R identified.)
Q. (BY MR. WARD) Handing you what has
been marked as Exhibit R. Tell me what that
document is.
A. (Reviewing document.) Okay.
Q. What is Exhibit R?
A. It's a communication that I sent to the
two people, Don Miner and Linda Lindholm.
Q. Who are Don Miner and Linda Lindholm?
A. They were involved with the Oregon
Manufactured Housing Association and Idaho
Manufactured Housing Association.
Q. It includes a picture of your new
warehouse facility; is that correct?

Page 117

Page 115
1
A. Yes.
2
Q. Have you leased the entire warehouse or
3 only a portion of it?
4
A. Portion.
5

6
7
8
9

10

11

12
13
14
15
16
17
18

19
20
22
22
23

24
25

Q. What portion, as we look at the
photograph?
A. The left side.
Q. To what point? Can you just on the
exhibit -A. Approximately where the four cars are
parked, fram the white car to the left.
Q. Now, down in the last paragraph on the
first page of Exhibit R you make the statement:
"We have been in business since the 1970s, with
locations in Utah,Idaho, California, and
Arizona, serving both retailers and
manufacturers," That is a statement you made;
correct?
A. Correct.
Q. Now, when did you first obtain a
location in the state of Idaho, West States?
A. I &ink the day after this.
Q. So what facilities are you referring to
in California?
A. West States.
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1
2

3
4

5
6
7
8
9
10

11
12

13
14

15
16

17
18

19
20
2X
22

23
24
25

Q. Mr. Holloman already knew that since
he's an employee of TJT himse1.E;correct?
A. I don't know that he would know that.
Q. Have you at any time since you left TJT
solicited Mr. H[olloman as an employee?
A. No.
(Exhibit S identified.)
Q. (BY MR. WARD) Handing you what has
been marked as Exhibit J. Can you tell me what
Exhibit J is.
A. It's a quote.
Q. To whom was it submitted?
A. Jim Hendrickson.
Q. At what company?
A. It was KIT, but it doesn't say that
here, that I see.
Q. Yes, it does, under "subject."
A. Okay. KIT.
Q. Why did you send the quote to
Mr. Hendrickson?
A. He's the purchasing agent, or was.
Q. How did you know that?
A. I went and hocked on his door.
Q. Is KIT Homebuilders a customer of
TJT's?
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Q.
A.
Q.
time?
A.

A. Yes.
Q. Was it so while you were working at
TJT?
A. Yes.
Q. Continuously for essentially the entire
time?
A. I think so. I'm not sure.
(Exhibit L identified.)
Q. (BY MR. WARD) Handing you what is
marked Exhibit L. Will you tell me what
Exhibit L is.
A. It appears to be another quote.
Q. Who is Steve at West States; is that
Steve Pompa?
A. Steve Pompa.
Q. So the top part of the e-mail is from
Steve Pompa to you; correct?
A. Correct.
Q. Then the second part of the e-mail is
from you to Donna Sartini, is that right?
A. I think the first part of the e-mail is
mine.
Q. Okay, I won't guess. You tell me.
A. Well, I requested the prices, sent an
e-mail to Donna, Heath, and Steve and they
returned with the prices.
Q. Then what did you do with Exhibit L
3 after you received the prices back from Donna
4 Sartini and Steve Pompa?
A. I used them as costing to build a
1

9

Yes.
(Exhibit M identified.)
Q. (BY MR. WARD) I'm going to hand you
Exhibit M and ask you if that is the quote that
you submitted to Guerdon Industries.
A. Yes.
(Exhibit N identified.)
Q. (BY MR. WARD) Handing you Exhibit N,
tell me what that is.
A. It's an e-mail.
Q. From whom?
A. From myself.
Q. To whom?
A. To Jeff Chris~nan,Jim Bell, Lad Dawson,
Mike Wolf, Milt Barningham.
Q. Who are those folks?
A. They are general managers at the local
factories.
Q. Which factories?
A. Fleetwood, Champion, Guerdon, KIT and
Nashua.
1
2

5

Q. So you didn't simply send this on to

7

A. No, it's not directed -- the subject is

9
10

11
Q. Well, do you know how it found its way
1 2 into Guerdon's file then?

11
12

13

13
14
15
16
17
18
19

15
16
17

18
19
0

A. I don't know that it was in Guerdon's

Q. Where do you suppose I got it?
A. I have no idea.
Q. Did you, in fact, submit a quote to
Guerdon Industries?
A. Yes, but this is not the quote.
Q. Is Guerdon Industries Idaho located in

Is Guerdon a customer of TJT's?
Yes.
Has been for an extended period of

Q. How many of those factories are TJT's
customers?
A. All of them.
(Exhibit 0 identified.)
Q. (BY MR. WARD) What is Exhibit O?
A. An e-mail.
Q. To whom?
A. To Mike Wolfe.
Q. Bywhom?
A.Byme.
Q. You recite here the ten top reasons to
do business with West States Idaho.
A. Uh-huh.
Q. What is the message you are trying to
convey here in comparing yourself to TJT?
A. It's a correspondence that is meant to
keep them thinking about the possibility of
having another vendor here and trying to do
business with them.
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importance?
A. I don't recall.
Q. Would it surprise you if you did that?
A. I don't think I would be surprised.
Q. To your knowledge, did there ever come
a time while you were at TJT when Heath Sartini
expressed interest in purchasing control of TJT?
A. Yes.
Q. Approximately when did that occur?
A. I don't know when it was.
Q. 2006?
A. Couple years ago, maybe a year or so
ago.
Q. Was he seeking to buy 100 percent of
the company or only controlling interest?
A. I don't know. What I do know is that
when I was involved in helping negotiate over the
Newco contract and I was going back and forth to
southern California, and on one of my trips down
there West States expressed an interest in either
buying or selling to TJT or TJT could buy or
could go either way, they were interested in
talking about a deal like that. So I called
Terry on the phone and I told him they were
interested in doing that.

A. No. I'm saying our number one concern
is safety.
Q. Are you in any way trying to
distinguish yourself from TJT in Exhibit O?
A. It's just what we do.
6
Q. Does TJT fail to do any of the things
7 that you list on Exhibit O?
8
A. They may. They have local inventory.
9 Good quality replacement parts -- well, they did
1 0 at the end when I was -- just before I lefr or in
11 that period of time there was some talk about
1 2 some faulty hubs that came in from a vendor and
1 3 the vendor went bankrupt. I think both TJT and
1 4 Newco were stuck with a bunch of these parts that
1 5 were defective, and TJT was trying to use them.
1 6 That is what I was thinking. The customers
1 7 wouldn't have any idea about that.
18
I just don't agree with -- if you are
1 9 going to use parts, if you are going to be
2 0 third-party approved, there is a process that you
2 1 go through to be approved. If you are going to
2 2 have a hub that is defective or somehow different
2 3 from standard, that you should apply with HUD for
2 4 authority to utilize that, because most recyclers
2 5 are not in a vosition to have the staff to
1
2
3
4
5

Page

4

determine or have the engineers to determine
whether they are usable or not.
Q. Do you know whether or not TJT made
that application or not?
A. I did not physically see them doing it,
but I do know they were trying to design a fuc.
Q. How did you know of this?
A. I think Bill Eames was working on some
kind of a part that they thought might be able
to...
Q. Because you were part of the company
and had access to the people that were trying to
solve the problem; isn't that correct?
A. I had access. I wasn't involved in the
solving of the problem.
I was also concerned with whether those
parts should be inventoried, if they should be
written off or gotten rid of. I felt they could
be dangerous.
Q. At the time that you sold your business
to TJT, was the employment contract with TJT
important to you?
A. Yes.
Q. As a matter of fact, did you request

Page ~ Z E

24

There was a lot of buzz at the time
because we were involved in the Newco negotiation
and there were things that were going on. So
when I called Terry and told him what was going
on, I got a call back a few minutes later and he
told me that it might be better for us to buy
West States.
And I said: Us? He said: Yeah, maybe
get together with me and you, and I thiihe
mentioned Mike Godfrey and I don't know, just
some names came off the top of his head.
I listened to what he had to say. He
said it may be better for TJT to have somebody
that owned that company that would be friendly to
TJT.
So I hung up the phone and I called him
back and I told him I wasn't interested in that.
That what I was interested in, and my job was,
was to get deals for the company. I would be
interested in watchmg the company buy it, but I
wouldn't be interested in participating in a
group of people that would buy it instead of TJT.
I didn't want to see that diversion take vlace.
if that would, in fact, happen.
32
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1 told Lany about the conversation. I told him
2 that what we needed to do, in my opinion, was to

1
A. At any time? No. I was pretty careful
2 as to not get into too many conversations because

3 turn it over to Arthur Beny, that I had found

3 I was under a lot of pressure or felt a lot of
4 pressure from TJT as to my -- because I was

6 and he made an attempt to negotiate something. I
don't know if it was a buy or sell, but there was
8 that conversation.
Q. What conversations did you have with
0 Arthur Berry about selling TJT to West States?
1
A. I didn't have -- the only conversation
2 I had was with Larry and I think Larry had the
3 conversation with Arthur. I think there were
4 discussions probably going on, but I didn't have
5 a one-on-one conversation other than to tell him
6 that they were interested.

7

A. I don't t h i i it was an official board

A. I think it would be in some other

Q. What capacity was it?
A. I was the gofer. I was finding the
11 information and reporting back to the company.
12
Q. Did you ever have any other
10

14

15

TJT to West States?
A. Not outside of the meetings, I don't

interested in buying and he was involved in
talking with you, I think you were involved. I
think you went down. I don't know if you went to
9 see him or it was a phone call, but I think there
1 0 was some questions that you had for him on
11 whether he could buy the company that took place,
6
7
8

1 4 conversation?
A. Heath told me.

15

2 the purchase of TJT by West States?
A. That was it.
4
Q. You had no conversations other than the
5 one you've already described with Arthur Berry
6 about that sale?
A. Not that I recall.
9
A. The pressure -- you know, I was called
1 0 by Terry Sheldon about a meeting, I think it was
11 sometime in January, and when I showed up here at
1 2 the office right here in this same building,
14
15

16
17
Q. Your testimony is you remember no such
1 8 conversations?
19
A. I don't remember having any other
2 0 conversations.
21
Q. Did you ever have any further
2 2 discussion with Heath Sartini about the purchase
2 3 by West States of TJT?
A. At that time?

18
19
20
21

23

didn't know what -- the day before I had gotten a
call from Terry, I didn't know what the meeting
was all about.
So I came to the meeting and Larry had
talked to Paul Smith, another stockholder in TJT,
and through their conversation he had mentioned
Paul had told him that I had asked him if he was
interested in sellimg his stock.
So that conversation told them or told
them they wanted to have a conversation with me.
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1
2
3
4

6
7
8
9
10
11

12
13
14
15
16
17

right for the company. I was asked to make a
decision on whether I was going to stay with the
company or not. There was some conversation
alluded to about a separation package.
You told me that TJT was my family and
that the guys at West States were not. I was
really disappointed because I put a lot of heart
and soul into this company from day one. I
really wanted to -- I had the feeling that they
were going to get rid of me off the board and I
just had a bad feeling about the whole thing.
That is really when I felt there was no more
future for me at TJT.
Q. Let's talk about your call to
Mr.Smith. Mr.Paul Smith is a substantial
shareholder of TJT; is that correct?
A. Correct.

Q. Four times as much.
So you asked him whether he wanted to
3 sell his stock to you?
4
A. I told him if he ever thought he might
5 want to sell it to give me a call, I might be

7
10
11
12
13
14
15

16
17

18
19

. You had called him; is that correct?
. He had called me and I had called him.

A. He called me after a conversation I had
3 with him and asked me if I was still interested
4 in buying his stock. He called me. At a
5 stocMoolders meeting, not this last one, but the
we had a conversation. I said: If you ever
decide that you might want to sell your stock, I
9 might be interested. That was the end of the
1 0 conversation.
11
Q. Why were you interested in Mr. Smith's
7
8

3
A. I thought at the time that we had a
4 pretty good upside and I thought I might want to
6
Q. Did you have the wherewithal to
7 purchase Mr. Smith's stock?
8
A. I didn't h o w how I was going to do
9 that until maybe there was an opportunity.
0
Q. Because Mr. Smith owned a good deal
1 more stock than you; correct?
3

Q. Then he called you and said he was
A. That's correct.
Q. What did you tell him then?
A. I told him I would think about it. And
before I could think about it very long, I don't
even think a day or two went by, as I recall, is
when I got the call to go to the meeting and I
was accused of stock manipulation and all kinds
of weird stuff.
Q. That is because Mr. Smith had contacted
someone else at TJT about your inquiry?
A. He had talked to Larry Prescott.

21
A. They never got back to me on the
22 separation package. It just all kind of went to

1 between TJT and West States that operated in
2 Arizona. I was on the board of directors of
3 Newco and they were in the process of doing tire
4 and axle business in Arizona.
5
Q. Who owned it?
A. TJT and West Stales.
Q. Ownership 50/50?
9
Q. Were you instrumental in negotiating
1 0 the formation of Newco?
11
A. I was the gofer. I was the in-between
1 2 guy, basically bringing messages back and forth
1 3 until it got to the point to where Larry and
1 4 Terry were involved in the actual details and the

16
17
18

19
20
21
22

Q. As the governance ofthe company was
set up between West States and TJT, how many
board members did each side have?
A Three.
Q. That was a board of members, correct,
since it was an LLC?
A. Correct.

Q. What, five times as much?
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k Heath Sartini, Donna Sartini and Stuart
3 Gardner, I believe.
5

A. Originally.

1
A. It was Heath, Steve Pompa and I think
2 there was somebody else in the room I don't know

3 who it was. And they were asking me about the
4 pricing and I told them that what they needed to
5 do was make a good honest assessment of what the

Q. Then Stuart Gardner was replaced by

A. Steve Pompa.
Q. The three on the board of managers for
1 0 TJT were who?
11
A. Myself, Larry and Terry.
Q. Now, did there come a time in May or
12
1 3 June of 2007 where Stuart Gardner had been
15

A. Yes.

16

Q. So by May or June of 2006 the three

1 8 Sartini and Heath Sartini?
19
A. Yes.
Q. The three on the board of managers for
20
2 1 TJT were yourself, Terry Sheldon and Larry

1 its bid to the Clayton factories?

Q. Was there a disagreement between the
West States people and the TJT people as to how
5 that pricing should be managed?
4

13

Because I had been told, and I had
shared with everybody, that they wanted a
reduction in the tire price and that was due to a
big surplus of tires that existed in the
marketplace. There was thousands of new tires

21
22

Q. You don't recall an 11:OO at night call
to discuss the issue?

10
11
12

1 the philosophy of TJT management on how that
2 pricing should occur?
3
A. No, I honestly don't remember that.
Q. No one has ever told you at West States
5 that that telephone call was the basis for the
6 pricing strategy pursued by Newco and opposed by

Q. You were aware of that disagreement?

A. I don't recall the call.

lo
11
12

13
14
15

16
17
18
19
0
1

2
3

Q. The disagreement was that the TJT
people felt that the prices should be held where
they were and the West States people felt that
the prices should be reduced as requested by
Clayton; is that correct?
A. Correct.
Q. Did you have a conversation with
Mr.Sheldon as to what his philosophy was on
which solution should he pursued by Newco?
A. Conversation about -- he had decided on
aprice that he wanted to quote. West States was
in flux as to what price they thought they should
quote. And Terry -- and I didn't know, but Terry
and Lany were having a conversation with West
States and they had called me and tried to get my

0 this at all in any way?
1
A. Not that I recall.
2

3
4
5

Q. You don't recall -A. I recall having a conversation with

them solo, and it was in the evening, but it
wasn't that late. I think it was late afternoon.
6 And they had called me. I think it was -- and I
7 don't know when it was. That is when I told them
8 what my opinion was. But I don't remember having
9 an 11:OO call at night that I was a participant
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Page 138

1 managers, I don't recall at that time if Steve
2 was on the board of managers or not, but he was
3

4

5
6
7
8

9
10
11

12
13
14

15
16
17

18
19
20
21
22
23
24
25

in the conversation.
Q. He was on the board of managers, yes.
A. And then Donna was not in that
conversation. So she would have been the third
board manager and I don't recall her being in
that conversation.
Q. You were never advised that West States
used that telephone conversation as an excuse for
ignoring the wishes of TJT in the pricing
structure of Clayton?
A. NO. AS a matter of fact, I think they
had already told their factories that they were
going to sustain some pricing because the
factories had placed orders with somebody else or
were withholding POs or something like that.
Q. At the time you had the conversation
with -- I guess your recollection is it was only
Heath Sartini and Pompa?
A. I think it might have been Mike, I
forget his last name. Mike. He's the manager at
Newco. He was at the time, I think. He was in
the conversation.
0. Were vou aware that West States then

1 not.
2
Q. Not only in Arizona but also in other

3 markets; correct?
A. TJT lost their business, the business
they had in Oregon and Washmgton.
6
Q. As a result of that pricing decision;
7 correct?
8
A. As a result of their pricing decision.
9 And at the time, I was being told by Clayton
l o their assessment of the market.
11
Q. Who at Clayton were you talking to?
12
A. Kenny Swafford.
13
Q. I thought by this time no one was
1 4 asking you anything and you weren't even involved
1 5 in the marketing of the company. How was it you
1 6 were suddenly in the middle of the conversations
1 7 with Clayton?
18
A. I was involved in getting out of that.
1 9 He was still calling me from time to time. I
2 0 think, I would have to go back and confirm the
2 1 times and the dates, but I think at the time I
2 2 was starting real estate classes, and I would get
2 3 phone calls and I would check in with the office
2 4 to see, because I was concerned about the
2 5 contract.
4
5

Page 139

ignored TJT's views and went ahead as a result of
that meeting and changed the prices as West
States desired?
A. I think they did take some action, but
they didn't tell me what they were going to do.
I didn't know what they were going to do. I just
gave them advice. I didn't tell them what to do.
Q. But I take it you kind of agreed with
West States in terms of what should be done?
A. I agreed with my assessment of the
market.
Q. You therefore disagreed with the
position that Teny Sheldon was taking on the
matter?
A. His position was to stay high on the
prices.
Q. You knew that?
A. Hmm?
Q. You knew that?
A. Yes, I knew that.
Q. So you disagreed with him and agreed
with West States.
A. I disagreed with his assessment of the

Page 141

1
Q. What office; who at the office would
2 you check in with?

3
4
5

6
7

8
9
10
11
12

13
14
15
16
17
18
19
20
21

22
23

A. Checked in with Lany sometimes. I
checked in -- I don't know if I checked in too
often with Terry, but I might have checked in
with him. I mean, I was really concerned that we
were going to lose that business. I didn't want
to lose the business.
Q. Did you know whether the business was
worth keeping in t e r n of the margins at the
prices that Clayton was demanding?
A. Well, what I do know is that if you
have to make a reduction on your selling price,
you can go back and try to make a reduction in
your purchase price.
Q. Is your answer: No, you don't know
what the impact on the margins of the company
would be or you did?
A. I didn't think there would be an impact
if you made the following decision: If you had
to come down in your price and you went down on
your purchase price, you could sustain your
margin.

36 (Pages 138 to 141)
( 2 0 8 ) 345-9611

M

&

M COURT REPORTING SERVICE, INC.

(208)

345-8800 (fax)

df334~19-cbd3451aabOe-2bdd326M31c

hurt TJT and its business?
A. No, that wasn't the point. The point
3 was trying to read the market and give solid
4 advice. I gave the same advice to TJT, to my
1
2

1
2
4

5

6
7
8
9 taking the position you took at the time you did
1 0 to damage TJT's place in the marketplace?
11
A. No. I was interpreting the
12 marketplace. I really wasn't -- I didn't see any
1 3 damage if we could retain their business. I just
14 didn't see it.

9

10
12

13
14

15
16
17

18
19
20

A. I produced the information, did the leg
work; they made the decision.
Q. Are they also supportive of your
desires to service Washington and Oregon and
California, northern California?
A. That is their desire to expand their
business. And that would seem to be one of the
areas that they would want to go to.
Q. Have you had discussions as to what
areas they want to go to and what areas they
A. No. I t h i i pretty much the focus is
the Pacific Northwest.
Q. Pacific Northwest and northern
California?
A. And southern California, Arizona,
Colorado. Wherever there is business to be made.
Q. So is Josh Barfield going to be the
manager of the Boise factory?
A. Service manager, warehouse manager, the

my assessment of the market. They

A. Of course they did.
Q. Well, why were they having board
3 meetings to determine the issue if they had that
A. I don't know that they had a hoard
6 meeting over that issue.

5

3

Q. They have supported your decision as to

1 reports to Steve Pompa.

Q. Are you intendmg to be the person that
3 opens up the Washington and Oregon markets as
4 well as Idaho?
A. If I'm asked to do so.
6
Q. Well, haven't you already been making
7 service calls in Washington and Oregon?
A. Sales calls. But that's it.
9
Q. What else do you need to do to open the
1 0 area other than make sales calls that are
11 successful?
12
A. I'm not making any successful sales
1 3 calls because of the lawsuit.
14
Q. I understand that. But what other than
1 5 sales calls will you have to do in order to open

17
A. That remains to be seen.
18
Q. Are you referring to the fact that you
9 have yet to decide whether you will open a
0 factory in the Washington-Oregon area or rely on
1 Boise for supply?
2
A. It depends on what the market dictates.
3
Q. But at this point you are seeking

37
(208)

345-9611

M

&

M COURT REPORTING SERVICE, INC.

(Pages 1 4 2 to 145)
( 2 0 8 ) 345-8800 (fax)
df334c19-cbd3-451e-abOe-2bdd3265431c

ERRATA SIIEEI FOR ULYSSES MORl

MR. WARD: I just want a little break.
3 I think we can finish this.

3
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CERTIFICATE OF WITNESS
I, ULYSSES MOW, being first duly sworn,
depose and say:
That I am the witness named in the foregoing
deposition, consisting of pages 1 through 146;
that I have read said deposition and know the
contents thereof; that the questions contained
therein were propounded to me; and that the
answers contained therein are true and correct,
except for any changes that I may have listed on
the Change Sheet atlached hereto:
DATEDthisday of
,200-.
ULYSSES MOW

17

SUBSCRIBED AND SWORN to before me this -

Should Read

12

Page -Line -Reason for Change
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Should Read
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REPORTER'S CERTIFICATE
I, BEVERLY A. BENJAMIN, CSR No. 710,
3 Certified Shorthand Reporter, certify:
That the foregoing proceedings were
5 taken before me at the time and place therein set
6 forth, at which time the witness was put under

That the testimony and all objections
9 made were recorded stenographicallyby me and
1 0 transcribed by me or under my direction;
That the foregoing is a m e and
1 2 correct record of all testimony given, to the
1 3 best of my ability;
I further certify that I am not a
1 5 relative or employee of any attorney or party,
1 6 nor am I financially interested in the action.
IN WITNESS WHEREOF, I set my hand and
1 8 seal this 23rd day of August 2007.

NAME OF NOTARY PUBLIC

BEVERLY A. BENJAMIN, CSR, RPR

NOTARY PUBLIC FOR
RESIDING AT

P.O. Box 2636
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Leg-it Tire Co., I nc.
Balance Sheet
As of June 7, f 997

ASSETS
c u m t Assets
CheckinglSavings
1OlSDO R-Wr Ci Bank
101505 Check Purchases by Agents
105810 Cash Furclmsing Accounts
Total CheckingSavings

Accounts Receivable
lO6OOD. Trade Accwnts Recefvabte
Total Accouttts Receivable

Other Cunent Assets
1DBMHI.Officer Expense Acmunt
706500 hptoyee Advance
109000. Driver Advance
1lO000 inventory
f 2WMI Prepaid Expenses

-

+

Total Other Current Ass&
Total Current Assets
Fixed Assets
130000. F&& Assets
f 40000 A c c u m u l ~
Oepreciatian
t600D0. Tmck # I 1
170000 -Ti% Cage #25
180000 Truck #fO

-

.

Total Fixed Asseb
Other Assets
?51000 Deposits
151001 DepositsU. Burlding R&

-

-

Total OfherAssets

TOTAL ASSETS

LIAB1lJlIES& EQUW
Liabifities
C u m d ~iabilities
hcourrts Payable
20l000 -Trade Accounts Payable

Tobi i\u;ounts Payable .

'

Credit Cads
8546 .RiverCity Bank -8546
AMEX -American Express Opthna

TOWCredit Cards
Other Current Liabilities
21O0DR. P a p l f i a b i l w
2180Wi Sates Tax Payable
218580 Defcned Corporate income Tax
219000 Cment Portion of LiT Debt
222000 River City Bank-Clt MI176

--

Total Other Cum@ LJabilMes
Tobi Current Liabilities
Long Tern tfatitlities
232000 NIP-f?CB#25 T w k
234000 NIP-RCB #27 Tntck
236000 NtP-RCB #29 Tmck
23BtlOD NIP-RCB #J1 Tmck
239000 - NIP-Daewoo Forfkift
241800 -N/PGateFpillar-Trk 012 Rep,
294000 Contested tiabifiry

-

Leg-it Tire Co.,Inc.

Balance Sheet
As of June 7,1997
Jun 7, '97
299000. Less Cunent Portion UT Debt
Total Long Term Liabilities

3OW. Opening Bat Equity
301000-Common Stock
3900W. Retained Earnings
Net Income

-

TOTAL UABILMES B EQUIP(

72.828.85

376,57368

Total Liabilities

Total Equity

-

45,624 00

EXECUTION COPY

AGREEMENT AND PLAN OF MERGER
AGREEMENT AND PLAN OF MERGER (this "Agreement"), entered into this 24th
day of June, 1997, by and among T.J.T., INC., a Washington corporation ("TJT"),having its
principal offices at 843 North Washington, P.O. Box 278, Emmett, Idaho 83617; LEG-IT TIRE
CO., INC., a California corporation (the "Company"), having its principal offices at 1324 E.
Beamer Street, P.O. Box 119, Woodland, California 95776; and ULYSSES B. MORI, an
individual residing in the State of California ("Mori"). Mori is sometimes hereinafter referred
to as the "Stockholder," and the Stockholder and the Company are sometimes collective referred
to as the "Sellers."

WHEREAS, the Company is in the business of repairing and reconditioning axles and
tires for the manufactured housing industry (the "Business"); and
WHEREAS, the parties have determined that it is in the best interests of their respective
companies and their stockholders to consummate the strategic business combination transaction
for herein in which the Company will, subject tothe terms and conditions set f o in ~
this Agreement, merge with and into TJT (the "Merger"), so that TJT is the surviving
corporation in the Merger; and
WHEREAS, Mori is the record and beneficial owner of 15 shares (the "Shares"),of the
common stock, no par value per share ("Common Stock") of the Company, which such Shares
represent 100%of the issued and outstanding shares of capital stock of the Company, on a fullydiluted basis, after giving effect to: (a) the exercise of all outstanding options and warrants to
purchase Common Stock of the Company, (b) the conversion into Common Stock of all
convertible notes, convertible debentures, shares of convertible preferred stock of all series, or
other securities convertible into shares of Common Stock of the Company, and (c) the exercise
of all other rights and privileges to receive or acquire shares of Common Stock of the Company;
and (d) there being no other capital stock of the Company issued or outstanding other than the
Common Stock; and (e) there being no options, warrants, subscription rights, rights of fust
refusal, convertible securities, or other rights to purchase or receive shares of any of the
securities referred to in (a), (b), (c), or (d) preceding (collectively, the "Fully Diiuted Equity");
and

.
I

WHEREAS, TJT desires to acquire all of the shares of capital stock of the Company as
shall represent the Fully Diluted Equity of the Company as at the effective date of the Merger
pursuant to the Merger hereinafter provided for; and
F

WHEREAS, the Stockholder, the Board of Directors of the Company, the Board of
Directors of TJT, have all authorized and approved the Merger and the c o n ~ a t i o nof the
other transactions contemplated by this Agreement, all on the terms and subject to the conditions
set forth in this Agreement;

,T

AGREEMENT
NOW, THEREFORE, in consideration of the premises and of the mutual covenants and
agreements herein set forth, the parties hereby covenant and agree as follows:
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1.

THEMERGER.
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1.1
Subject to the terms and conditions of this Agreement, in
accordance with the California General Corporation Law (the "CGCL"), and the Washington
Business Corporation Act (the "WBCA"), at the Effective T i e (as defmed in Section 1.2
hereof), the Company shall merge with and into TJT, TJT shall be the surviving corporation
(hereinafter sometimes called the "Surviving Corporation") in the Merger, and shall continue
its corporate existence under the laws of the State of Washington. The name of the Surviving
Corporation shall be "T.J.T., Inc." Upon consummation of the Merger, the separate corporate
existence of the Company shall terminate, and the Business shall be operated as the Leg-it T i
Company Division of TJT.
1.2
Effectiveness of the Merger. As soon as practicable upon or after the
satisfaction or waiver of the conditions precedent set forth in Sections 7, 8 and 9 below, the
Company and TJT will execute (i) the Plan of Merger, in the form attached as Exhibit A hereto,
and (ii) the Articles of Merger, in the form attached as Exhibit B hereto (collectively, the
"Merger Documents"), and shall file or cause to be filed such Merger Documents with the
Secretaries of State of California and Washington, respectively, on the Closing Date (as
hereinafter defied). The term "Effective Time" shall be the date and time when the Merger
becomes effective, as set forth in the Merger Documents.

1.3
Effects of the Mer~er. Upon the effectiveness of the Merger: (a) the
Surviving Corporation shall own and possess all assets and property of every kind and
description, and every interest therein, wherever located, and all rights, privileges, immunities,
powers, franchises and authority of a public as well as of a private nature, of each of the
Company and TJT (the "Constituent Corporations"), and all obligations owed to, belonging
to or due to each of the Constituent Corporations, all of which shall be vested in the Surviving

Corporation pursuant to California and Washington Law without further act or deed, and (b) the
Surviving Corporation shall be liable for all claims, liabilities and obligations of the Constituent
Corporations, all of which shall become and remain the obligations of the Surviving Corporation
pursuant to California and Washington Law without further act or deed. Notwithstanding
anything in this Agreement to the contrary, the Surviving Corporation shall not assume the
guaranty running from the Company to the Stockholder relating to the SAC Industries equipment
loan, and the Merger shall operate to extinguish such Company guaranty.

P

1.4
Survivillg Corporation. Upon the effectiveness of the Merger, the
Articles of Incorporation, By-Laws, directors and officers of the Surviving Corporation shall be
identical to those of TJT as in effect immediately prior to the Effective T i e of the Merger;
provided, however, that the sole director of the Company immediately prior to the Merger shall
be a member of the Board of Directors of the Surviving Corporation following the Merger.
1.5

7
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Status and Conversion of Securities. At the Effective T i e :

Companv Treasuw Stock. Each share of capital stock of the
(a)
Company held by the Company as treasuly stock immediately prior to the Effective Time shall
be canceled and extinguished, and no payment or issuance of any consideration shall be payable
or shall be made in respect thereof;
(b)
TJT Common Stock. Each share of C o r k o n Stock ofTJT
outstanding immediately prior to the Effective T i e shall remain an issued and outstanding share
of Common Stock and shall not be affected by the Merger; and

,;
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(c)
Treatment of Fully DiIuted Eauitv. Each Share of Common
Stock of the Company outstanding immediately prior to the. effectiveness of the Merger,
representing: (i)
the Fully Diluted Equity of the Company; and (ii) all other securities of the
Company exercisable, 'convertible or exchangeable for shares of Fully Diluted Equity, shall be
canceled and .exhguiihed andconverted into the right to receive a proportionate amount of the
Merger Consideration pia'yable pursuant to Section 2 below. Such Merger Consideration shall
be paid and delivered to the Stockholder upon:
(A) surrender to the Surviving Corporation of the certificate(s)
representing such Shares of outstanding Common Stock (the "CompanyCertificates")
(all of which shall be delivered free and clear of any and all pledges, Liens (as such term
is hereinafter defined), claims, charges, options, calls, encumbrances, restrictions and
assessments whatsoever, except any restrictions which may be created by operation of
state or federal securities laws) at the time and place of the Closing as provided in
Section 10 below; and
(B) delivery to the Surviving Corporation by the Stockholder of
an appropriate fetter confuming (x) the Stockholder's ownership of the Shares free and

i
I

clear as aforesaid (which representation and warranty shall survive the Closing), and (y)
the Stockholder's investment intent with respect to the TJT Common Stock being
received by the Stockholder pursuant to Section 2 below. A form of Stockholder's Letter
is attached hereto as Exhibit C.
Books and Records. On the Closing Date, the Sellers shall deliver or
1.6
cause to be delivered to TJT a11 of the stock books, records and minute books of the Company,
all financial and accounting books and records of the Company, and all ~eferral,client, customer
and sales records of the Company.
Further Assurances. If at any time after the Effective T i e , the
1,7
Surviving Corporation shall consider or be advised that any further assignments or assurances
in law or otherwise are necessary or desirable to vest, perfect or confirm, of record or
otherwise, in the Surviving Corporation, the title to any property or right of the Company
acquired or to be acquired by reason of or as a result of the Merger, the Sellers shall execute
and deliver or cause to be executed and delivered all such proper deeds, assignments and
assurances in law and do all things necessary and proper to vest, perfect or confirm title to such
property or rights in the Surviving Corporation and otherwise to carry out the purpose of this
Agreement, and the proper officers and directors of the Surviving Corporation are fully
authorized in the name of the Sellers or otherwise to take any and all such action.

2.

?
t

‘F

b

MERGER CONSIDERATION.

2.1
Amount and Payment of Merger Consideration. As consideration for
the Merger (the "Merger Consideration"), TJT shall pay to the Stockholder (as the record
owner of all outstanding Fully Diluted Equity of the Company), (i) cash in the amount of Four
Hundred Twelve Thousand Five Hundred and NollMf Dollars ($412,500.00), and (ii) Two
Hundred Ninety-One Thousand One Hundred Seventy-Six (291,176) shares of TJT Common
Stock.
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2.2
No Fractional Shares. Notwithstanding anything to the contrary
contained herein, no certificates or scrip representing fractional shares of TJT Common Stock
shall be issued upon the surrender for exchange of Company Certificates, no dividend or
distribution with respect to TJT Common Stock shall be payable on or with respect to any
fractional share, and such fractional share interests shall not entitle the owner thereof to vote or
to any other rights of a stockholder of TJT. In lieu of the issuance of any such fractional share,
TJT shall pay to the Stockholder who otherwise would be entitled to receive such fractional
share, an amount in cash determined by multiplying (i) the amount of $3.00 per share by (ii)the
fraction of a share of TJT Common Stock to which the Stockholder would otherwise be entitled
to receive pursuant to this Section 2.

3,

LIMXTATION ON TRANSFER
EEGISTRATION RIGHTS.

OF

TJT

COMMON

STOCK:

3.1
Limitation on Transfer. The Stockholder covenants a d agrees that he
will not, without the prior written consent of TJT, sell, transfer, pledge, hypothecate or in any
manner dispose of the shares of TJT Common Stock received as part of the Merger
Consideration until after December 31, 1998. The Stockholder further acknowledges that a
legend reflecting the foregoing transfer restriction shall be placed on each certificate representing
TJT Common Stock issued to Stockholder pursuant to the Merger. Any attempt to transfer any
shares of TJT Common Stock in violation of the foregoing transfer restriction shall be void.
3.2
Registration Rights Agreement. Annexed hereto as Exhibit D and made
a part hereof, is a true copy of the form of registration rights agreement to be executed by TJT
and the Stockholder at the Closing Date of the Merger.
4.

REPRESENTATIONS AND WARRANTIES OF THE SELLERS.

The Sellers, jointly and severally, hereby represent and warrant to TJT as follows,
it being understood and agreed that TJT neither is, nor will be, required to undertake any
independent investigation to determine the truth, accuracy and completeness of the
representations and warranties made by the Sellers in this Agreement and that no due diligence
investigation undertaken by TJT shall in any way be deemed to ascribe any knowledge to TJT
different from, or in addition to, the following representations and warranties made to TJT, or
to reduce, effect, or eliminate its complete reliance upon such representations and warranties:

owners hi^ of the Shares. The Stockholder owns 15 shares of the
4.1
Common Stock of the Company of record and beneficially by the Stockholder, all of which
Shares have been duly authorized and validly issued, and is fully paid and non-assessable. The
Shares owned by the Stockholder represent 100%of the Fully Diluted Equity of the Company.
The Stockholder is the legal and beneficial owner of the Shares, free and clear of all pledges,
Liens, claims, cbarges, options, calls, encumbrances, restrictions and assessments whatsoever,
except any restrictions which may be created by operation of state or federal securities laws.
For purposes of this Agreement, a "Lien" shail mean any mortgage, deed of trust, trust, pledge,
vendors' or other lien or charge of any kind (including any agreement to give any of the
foregoing), any conditional sale or other title retention agreement, any lease in the nature of any
of the foregoing, any claim, security interest, assignment, or encumbrance of any kind, any
negative lien and the filing of or agreement to give any financing statement or similar notice of
security interest.
4.2

Valid and Binding Aereement.

The execution, delivery and performance of this Agreement and
(a)
the consummation of the Merger and the other transactions contemplated hereby by the Company

have been duly and validly authorized by the Board of Directors of the Company and the
Stockholder, and the Company has the full legal right, power and authority to execute and
deliver this Agreement, to perform its obligations hereunder, and to consummate the transactions
contemplated hereby. This Agreement constitutes the legal, valid and binding obligation of the
Company, enforceable against the Company and the Stockholder in accordance with its terms.
The Stockholder has full legal right, power and authority to
(b)
execute and deliver this Agreement and to consummate the transactions contemplated hereby.
This Agreement and, when executed and delivered by the Stockholder, the Registration Rights
Agreement, the Employment Agreement and the Non-Competition Agreement (as such terms are
hereinafter defied), constitutes and will constitute the legal, valid and binding obligations of the
Stockholder, enforceable against the Stockholder in accordance with their respective terms.
4.3

Oreanization. Good Standine and Oualification.

The Company: (i) is a corporation duly organized, validly
(a)
existing and in good standing under the laws of the State of California, (ii) has all necessary
corporate power and authority to cany on its business and to own, lease and operate its
properties; and (iii) is duly licensed or qualified to do business in each jurisdiction in which the
nature of the business conducted by it or the character or location of the properties and assets
owned or leased by it makes such licensing or qualification necessary, except where the failure
to be so licensed or qualied would not have nor reasonably be expected to have a Material
Adverse Effect (as defined below) on the Company (such jurisdictions are hereinafter referred
to collectively as the "Material Jurisdictions"). The Material Jurisdictions are set forth in the
Disclosure Schedule to this Section 4.3(aJ. As used in this Agreement, the term "Material
Adverse Effect" means, with respect to a party, a material adverse effect on the assets,
properties, business, results of operations, condition (financial or otherwise) or prospects of such
party taken as a whole or a material adverse effect on such party's ability to consummate the
transactions contemplated hereby.
The Company has no subsidiaries. As used in this Agreement,
fhe word "subsidiary" when used with respect to the Company means any corporation,
partnership or other organization, whether incorporated or unincorporated, which is consolidated
(or should be consolidated under GAAP) with the Company for financial reporting purposes.
(b)

True and complete copies of the Articles of Incorporation and
(c)
By-Laws of the Company (including all amendments thereto), and a correct and complete list
of the officers and directors of the Company, are set forth in, and attached as part of, the
Disclosure Schedule to this Section 4.3(c).

4.4

Ca~italStruchlre: Stock Ownership.

The authorized and outstanding shares of capital stock of the
(a)
Company, and the record owners of such shares of capital stock, and all outstanding options,
warrants and other securities convertible, exchangeable or exercisable for shares of common
stock of the Company, if any, are as set forth on the Disclosure Schedule to this Section 4.4.
Other than as set forth on the Disclosure Schedule to this Section, no other shares of capital
stock of the Company are issued or outstanding.
Except as set forth in the Disclosure Schedule to this Section 4.4
(all of which agreements and commitments will be terminated and canceled as of the Closing
Date, without any payment by the Company, if there are any at the date hereof), there are no
outstanding subscriptions, options, rights, warrants, convertible securities or other agreements
or calls, demands or commitments: (i) obligating the Company to issue, transfer or purchase any
shares of its capital stock, or (ii) obligating the Stockholder or any other stockholder of the
Company to transfer any shares of Common Stock owned by such stockholder. Other than in
respect of the stock purchase rights described in the Disclosure Schedule to this Section 4.4 (all
of which shall be terminated and canceled as of the Closing Date, without any payment by the
Company, if there are any at the date hereof), no shares of capital stock of the Company are
reserved for issuance pursuant to stock options, warrants, agreements or other rights to purchase
capital stock.
@)

Investments. The Company does not own, directly or indirectly, any
stock or other equity securities of any corporation or entity, or have any direct or indirect equity
or ownership interest in any person. fm, partnership, corporation, venture or business other
than the business conducted by the Company.
4.5

4.6

Financial Information.

Attached as part of the Disclosure Schedule to this Section 4.6(a)
(a)
are the unaudited financial statements of the Company as at June 30, 1995 and June 30, 1996
and for the fiscal periods then ended, including balance sheets, statements of operations,
statements of stockholders' equity, and statements of cash flow, as compiled but not audited by
the Company's accountants (the "Historical Annual Financial Statements"). The Disclosure
Schedule to this Section 4.6(a) also includes the unaudited financial statements of the Company
as at March 31, 1997 including balance sheets and statements of operations for the fiscal period
then ended (the "Interim Financial Statements"). Such Historical Annual Financial Statements
and Interim Financial Statements are herein collectively referred to as the "Financial
Statements".
The Financial Statements: (i) are true, complete and correct in
all respects and present fairly the financial position of the Company as of the dates thereof and
for the periods reflected therein, all in conformity with GAAP applied on a consistent basis; (ii)
(b)

make full and adequate provision, in accordance with generally accepted accounting principles,
for the various assets and liabilities of the Company on a basis and the results of its operations
and transactions in its accounts, as of the dates and for the periods referred to therein; (iii)
reflect only assets and liabilities and results of operations and transactions of the Company, and
do not include or reflect any assets, liabilities or transactions of any corporation or entity except
the Company; and (iv) were prepared from, and are consistent with, the books and records of
the Company, which accurately and consistently reflect all transactions to which the Company
was and is a party; provided, that the Financial Statements omit complete footnote disclosures
required under GAAP and are subject to fiscal year end audit adjustments which would not,
individually or in the aggregate, be material.
Except as expressly set forth in the Financial Statements andlor
(c)
in the Disclosure Schedules to this Agreement, or arising in the normal course of the Company's
business since March 31, 1997 (the "Stub Period Date"), there are, as at the date hereof, no
liabilities or obligations (including, without limitation, any tax liabilities or accruals) of the
Company, whether absolute, accrued, contingent or otherwise and whether due or to become
due, that are, singly or in the aggregate, material.
The Disclosure Schedule to this Section 4.6(d) contains: (i) an
(d)
aging schedule of accounts receivable and accounts payable of the Company as at the Stub
Period Date; (ii) a list of the outstanding principal balance of and approximate accrued interest
on all indebtedness (other than accounts payable), loans andlor notes payable of the Company
as of the Stub Period Date; (iii) a list of any leasehold or other contractual obligations of the
Company to the Stockholder, any other stockholder of the Company (if any), andlor any of their
respective Affiliates on the date hereof; (iv) a list of all obligations of the Company guaranteed
by the Stockholder, any other stockholder of the Company (if any), andlor any of their
respective Affiliates on the date hereof, and the terms of such guarantees; (v) a list reflecting
the nature and amount of all obligations owed to the Company on the date hereof by the
Stockholder, any other stockholder of the Company (if any), andlor any of their respective
Affiliates; and (vi) a l i t reflecting the nature and amount of all obligations owed by the
Company on the date hereof to the Stockholder, any other stockholder of the Company (if any),
andlor any of their respective Affiliates. Wherever used in thisAgreement, the term "Affiliate"
means, with respect to any person or entity, any other person or entity that directly, or indirectly
through one or more intermediaries, controls, is controlled by, or is under common control with
the fist person or entity.
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No Material Changes. Except as and to the extent described in the
Disclosure Schedule to this Section 4.7 (which Disclosure Schedule may make reference to any
other Disclosure Schedule hereto or to any other document@) referred to in this Agreement
which has heretofore been delivered to TJT), and except with respect to the HWA Fong Rubber
Company litigation more particularly described in Section 4.20 hereof, since the Stub Period
Date, the business of the Company has continued to be operated only in the ordinary course, and
there has not been:
4.7

1

r>

Any material change in the condition (financial or otherwise),
(a)
operations, business, properties, or prospects of the Company from that shown in the most
recent Financial Statements, or any material transaction or commitment effected or entered into
outside of the normal course of the Company's business;
Any damage, destruction or loss, whether covered by insurance
or not, materially and adversely affecting the business, operations, assets, properties, condition
(financial or otherwise), or prospects of the Company;
@)

'F
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Any declaration, setting aside or payment of any dividend or
(c)
other distribution with respect to the Common Stock, any other payment of any k i d by the
Company to any of its stockholders or any of their respective Affiliates outside of the ordinary
course of business, any forgiveness of any debt or obligation owed to the Company by any of
its stockholders or any of their respective Affiliates, or any direct or indirect redemption,
purchase or other acquisition by the Company of any capital stock of the Company; or
Any other event or condition arising from or out of or in
(d)
connection with the operation of the Company which has had a Material Adverse Effect, or may
have a Material Adverse Effect.
4.8

Tax Returns and Tax Audits.

Except as and to the extent disclosed in the Disclosure Schedule
(a)
to this Seaion 4.8: (i) on the date hereof and on the Closing Date, all foreign, federal, state, and
local tax returns and tax reports required to be filed by the Company on or before the date of
this Agreement or the Closing Date, as the case may be, have been and will have been timely
filed with the appropriate govemmental agencies in all jurisdictions in which such returns and
reports are required to be flied; (ii) all foreign, federal, state, and local income, franchise, sales,
use, property, excise, and other taxes (including interest and penalties and including estimated
tax installments where required to be filed and paid) due from or with respect to the Company
as of the date hereof and as of the Closing Date have been and will have been fully paid, and
appropriate accruals shall have been made on the Company's books for taxes not yet due and
payable; (iii) as of the Closing Date, all taxes and other assessments and levies which the
Company is required by law to withhold or to collect on or before the Closing Date will have
been duly withheld and collected, and will have been paid over to the proper governmental
authorities to the extent due and payable on or before the Closing Date; (iv) there are no
outstanding or pending claims, deficiencies or assessments for taxes, interest or penalties with
respect to any taxable period of the Company; and (v) no tax Liens have been filed on the
Company's assets. At and after the Closing Date, the Company will have no liability for any
foreign, federal, state, or local income tax with respect to any taxable period ending on or before
the Closing Date, except as and to the extent disclosed in the Disclosure Schedule to this Section
4.8, if any.

1
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There are no audits pending or, to the knowledge of the Sellers,
@)
threatened, with respect to any foreign, federal, state, or local tax returns of the Company, and
no waivers of statutes of limitations have been given or requested with respect to any tax years
or tax filings of the Company. No presently pending assessments of tax deficiencies have been
made against the Company or with respect to its income, receipts or net worth, and no extensions of time are in effect for the assessment of deficiencies against the Company. The
Company has not received notice of any claim by any authority in a jurisdiction in which the
Company does business and does not file tax retums that the Company or its income, receipts
or net worth may be subject to tax in that jurisdiction.
Personal Propem: Liens. The Company is the sole owner of the assets
4.9
reflected in the Financial Statements and has good and marketable title to all assetsthat are
personalty (the "Personal Property ") (other than the leased Personal Property described below),
in each case free and clear of all Liens, except for: (a) Liens securing the Company's
indebtedness for money borrowed, if any, as reflected in the Financial Statements, pursuant to
@) Liens securing
the security agreements listed in the Disclosure Schedule to this Sectio1~'4.,9;
the deferred purchase price of machinery, equipment, vehicles andlor other fued assets, if any,
the ordinary
as reflected in the Financial Statements or as incun-ed after the date thereof
course of business of the Company, pursuant to security agreements listed in the Disclosure
Schedule to this Section; and (c) materialmen's, workmen's and other similar statutory liens
arising in the ordinary course of business, 'none of which are material singly or in the aggregate,
each of the Liens described in (a), (b), and (c) of this sentence being hereinafter referred to as
"Permitted Liens". With respect to any personal Property that is leased, the Company is in
compliance with each such lease and' is
sole holder of a valid and subsisting leasehold
interest,free and clear of any Liens. The Disclosure Schedule to this Section 4.9 lists all items
of.leased Personal Property and includes a brief description of each lease agreement, service
agreement or other agreement related thereto (the "Equipment Leases"). All lease or rental
payments and other amounts due and payable in connection with the Equipment Leases are
current, there are no defaults by the Company withrespect thereto, and no event has occurred:
that withthe 'passing of time or the giving of notice or both would constitute a default'
thereunder.' MI material items of maehinery, equipment, vehicles, and other fixed assets owned
or leased by thecompany are listed in the'Disclosure Schedule to this Section 4.9, and, except.
as and to the extent disclosed in the Disclosure Schedule to thisseetion, all of such fded assets
are in good operating condition and repair (gasonable wear and tear excepted) and are adequate
for their use in the Company's. bu'siness as presently conducted, and have been maintained in
accordance with applicable manufacturer's maintenance and warranty policies. The Personal
Property listed on the ~isclo&reSchedule to this Seerion 4.9 constitutes a11 of the property
necessaryor appropriate for the Company's operations i s currently co'nducted or planned,. and
the Company makes no use of any Personal Property &such operations not so ownedor leased
by the Company..

4.10

Real Prover&.

The Company neither owns nor has any interest of any kind
(a)
(whether ownership, lease or otherwise) in any real property except to the extent of the
Company's leasehold interest under the lease for its business premises and warehouse, a true and
complete copy of such lease (including all amendments thereto) is attached as part of the
Disclosure Schedule to this Section 4.10 (the "Red Property Lease"). The Company is in
compliance with the Real Property Lease and is the sole holder of a valid and subsisting
leasehold interest thereunder, free and clear of any Liens. All rental payments and other
amounts due and payable in connection with the Real Property Lease a s current, there are no
defaults by the Company with respect thereto, and no event has occurred that with the passing
of time or the giving of notice or both would constitute a default thereunder.
The Company and the landlord under the Real Property Lease
@)
are presently in compliance with a11 of their obligations under the Real Property Lease, and the
premises leased thereunder are in good condition (reasonable wear and tear excepted) and are
adequate for the operation of the Company's current and presently contemplated business.
The Company is in actual possession of the property demised
(c)
under the Real Property Lease and has good and marketable title to the leasehold estate conveyed
under the Real Property Lease, free and clear of any Lien or any sublease or right of occupancy,
except as set forth on the Disclosure Schedule to this Section 4.10, if at all.
The Company has the right of ingress and egress through a
(d)
public road or street, to and from the property demised under the Real Property Lease.
The property demised under the Real Property Lease and the
(e)
improvements thereon constitute all of the real property and leases currently used exclusively
or materially for the business of the Company and are adequate and sufficient for the current and
currently anticipated operations of the Company and the Business.
There is no pending proceeding for the taking or condemnation
(f)
of all or any portion of the property demised under the Real Property Lease or pending taking
or condemnation proceeding which would result in a termination of the Real Property Lease and,
to the knowledge of the Sellers, none of the same is threatened.
There are no material items of maintenance that have been
(g)
materially deferred with respect to any of the improvements on the real property demised under
the Real Property Lease.
The Company has received no uncured notice from applicable
(h)
gove~nmentalauthorities of any outstanding violations of any building or zoning laws, codes or
regulations, or governmental or judicial orders issued pursuant thereto, with respect to the real

property and the improvements thereon demised under the Real Properly Lease, and there are
no such violations.
4.11
Accounts Receivable. All accounts receivable shown on the balance
sheet as of the Stub Period Date included in the Financial Statements (the "Stub Period Balance
Sheet"), and all accounts receivable thereafter created or acquired by the Company prior to the
Closing Date, (a) have arisen or will arise in the ordinary course of the Company's business,
@) are and will be subject to no counterclaims, set-offs, allowances or discounts of any kind,
except to the extent of the allowance for doubtful accounts as of the Stub Period Date reflected
in the Stub Period Balance Sheet, and (c) have been, are and will be bona fide receivables due
to the Company, valid and collectible in the ordinary course of business within three (3) months
after the Closing Date (subject to the aforesaid allowance for doubtful accounts).
Inventories. All supplies and other inventories shown on the Stub
Period Balance Sheet, and all inventories thereafter acquired by the Company prior to the
Closing Date, have been and will be valued at the lower of cost or market, and consisted and
will consist of items which are of a quality and quantity which are useable in the ordiiary course
of the Company's business for customary commercial purposes, and are substantially at the
Company's normal working levels of the same in the current conduct of its business in the
ordinary course.
4.12

4.13
Insurance Policies. The Disclosure Schedule to this Section 4.I3
contains a true and correct schedule of all insurance coverages held by the Company concerning
its business and properties. All such policies are in full force and effect and the Company is not
in default thereunder. Such policies provide adequate insurance coverage for the Company, its
properties and its business and are sufficient for compliance with all requirements of law.
4.14
Permits and Licenses; Consents. The Company possesses every
required license, permit, franchise, clearance, waiver, certificate, registration, order,
authorization, consent, approval, administrative findmg or directive of, or release by (each of
the foregoing, a "Permit") any Governmental Authority (as such term is hereinafter defied),
from whatever Governmental Authorities (domestic andlor foreign) require the same and have
jurisdiction over the Company, or its business, properties or assets, necessary in order to operate
its business in the manner presently conducted and currently planned to be conducted, all of
which Permits are valid, current and in full force and effect; and none of such Permits will be
voided, revoked or terminated, or are voidable, revocable or terminable, upon and by reason
of the Merger. The Disclosure Schedule to this Section 4.14 lists a11 of the Permits of or in
respect of any Governmental Authority or any other Person (as such term is hereinafter defied)
which are required for the execution or delivery by the Sellers of this Agreement and the
consummation of the transactions contemplated hereby. For purposes of this Agreement, the
term "Governmental Authority" shall mean any nation or government, foreign or domestic,
and any territory, possession, protectorate, province, state, county, parish, regional authority,
metropolitan authority, city, town, village, other locality, or other political subdivision or

agency, regulatory body, or other authority, commission, tribunal, representative or official
thereof, and any Person (as such term is hereinafter defined) exercising executive, legislative,
judicial, regulatory or administrative functions of or pertaining to government. For purposes
of this Agreement, the term "Person" shall mean any natural person, corporation, partnership,
joint venture, trust or unincorporated organization, joint stock company or other similar
organization, Governmental Authority or any other legal entity, whether acting in an individual,
fiduciary or other capacity.
4.15

Contracts and Commitments.

The Disclosure Schedule to this Section 4.15 lists a11 material
(a)
contracts, leases, commitments, technology agreements, software development agreements,
software licenses, indentures and other agreements to which the Company is a party
(collectively, "Material Contracts") including, without limitation, the following: (i) any
contract for the purchase of equipment, supplies, other materials, or other inventory items other
than purchase orders for supplies entered into in the ordinary course of business; (ii) any
contract related to the purchase or lease of any capital asset involving aggregate payments of
more than $5,000 per annum; (iii) all technology agreements, software development agreements
and software licenses involving the Company or any Affiliate, regardless of the duration thereof
or the amount of payments called for or required thereunder; (iv) any guarantee, make-whole
agreement, or similar agreement or undertaking to support, directly or indirectly, the fmncial
or other condition of any other person or entity; (v) each contract for or relating to the
employment of any officer, employee, technician, agent, consultant, or advisor to or for the
Company that is not cancelable by the Company without penalty, premium or liability (for
severance or otherwise) on less tban t h i i (30) days' prior written notice; (vi) license, royalty,
franchise, distributorship, dealer, manufacturer's representative, agency and advertising
agreements; (vii) any contract with any colIective bargaining unit; (viii) any mortgage of real
property; ( i ) any factoring agreement with respect to the accounts receivable of the Company;
(x) any pledge or other security agreement by the Company other than guaranties entered into
in the ordinary course of business which are not material to the Company; (xi) any joint venture
agreement or similar arrangement; (xii) any non-competition agreement or similar arrangement;
and (xiii) any contract, lease, commitment, indenture, or other agreement to which the Company
is a party that may not be terminated without penalty, premium or liability by the Company on
not more than t h i i (30) days' prior written notice.
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t set forth in the Disclosure schedule to this Section
(b)
4.15: (i) all Material Contracts are in full force and effect;(ii) the Company and, to the best
knowledge of the Sellers, the other parties thereto, each are in compliance with all of their
respective obligations under the Material Contracts, and are not in breach or default thereunder;
nor has there occurred any condition or event which, after notice or lapse of t h e or both, 'vould
constitute a default thereunder; and (iii) none of the Ma&al Contracts will be voided, revoked
or terminated, or voidable, revocable or terminable, in whole or in part, upon and by reason of
the Merger.

No purchase commitment by the Company is in excess of the
(c)
normal, ordinary and usual requirements of the business of the Company.
There is no outstandimg power of attorney granted by the
(d)
Company to any person, firm or corporation for any purpose whatsoever
4.16
Customers and Suvvliers. The Sellers are not aware of any existing,
announced or anticipated changes in the policies of, or the relationships with, or the business
of, any material clients, customers, or suppliers of the Company which will have a Material
Adverse Effect. Set forth on the Disclosure Schedule to this Section 4.16 is a list of all
customers with andlor for which the Company is dealing or providing goods and services as of
the Stub Period Date, whose purchases individually have accounted for more than five percent
(5%)of the sales of the Company during the preceding 12-month period.
4.17

Labor, Benefit and Emvlovment Apreements.

Except as set forth in the Disclosure Schedule to this Section
(a)
4.17, the Company is not a party to any agreement with respect to the employment or
compensation of any non-hourly andlor non-union employee(s). The Company is not now, and
never has been, a party to or subject to any collective bargaining agreement or other labor
agreement. The Disclosure Schedule to this Section 4.17 sets forth the mount of all
compensation or remuneration (including any discretionary bonuses) paid by the Company during
the 1996 calendar year or to be paid by the Company during the 1997 calendar year to
employees or consultants who presently receive aggregate compensation or remuneration at an
annual rate in excess of $25,000.
No union is now certified or, to the knowledge of the Sellers,
claims to be certified as a collective bargaining agent to represent any employees of the
Company, and there are no labor disputes existing or, to the knowledge of the Sellers,
threatened, involving strikes, slowdowns, work stoppages, job actions or lockouts of any
employees of the Company.
(b)

There are no unfair labor practice charges or petitions for
(c)
election pending or being litigated before the National Labor Relations Board or any other
federal or state labor commission relating to any employees of the Company. The Company has
not received any written notice of any actual or alleged violation of any law, regulation, order
or contract tern affecting the collective bargaining rights of employees, equal opportunity in
employment, or employee health, safety, welfare, or wages and hours.
With respect to any "multiemployer plan" (as defined in Section
(d)
3(37) of the Employee Retirement Income Security Act of 1974, as amended ("ERISA")) to
which the Company has at any time been required to make contributions, the Company has not,
at any time on or after April 29,1980, suffered or caused any "complete withdrawal" or "partial

withdrawal" (as such terms are respectively defined in Sections 4203 and 4205 of ERISA)
therefrom on its part. The Company is not and has at no time been a party to, or required to
make contributions to, and does not have and has never had any obligations in respect of, any
"multiemployer plan" (as defined in Section 3(37) of ERISA.
Except as disclosed in the Disclosure Schedule to this Section
(e)
4.17, the Company does not maintain, or have any liabilities or obligations of any kind with
respect to, any bonus, commission, deferred compensation, excess benefits, pension, thrift,
savings, employee ownership, salary continuation, severance, profit sharing, retirement,
supplemental retirement, or other such benefit plan, and does not have any potential or
contingent liability in respect of any actions or transactions relating to any such plan other than
to make contributions thereto if, as, and when due in respect of periods subsequent to the date
hereof. Without limitation of the foregoing, (i) the Company has made all required contributions
to or in respect of any and all such benefit plans, (ii) no "accumulated funding deficiency" (as.
defied in Section 412 of the Internal Revenue Code of 1986, as amended (the "Code")) has
been incurred in respect of any of such benefit plans, and the present value of all vested accrued
benefits thereunder does not, on the date hereof, exceed the assets of any such plan allocable to
the vested accrued benefits thereunder, (iii) there has been no "prohibited transaction'' (as
defmed in Section 4975 of the Code) with respect to any such plan, and no transaction which
could give rise to any tax or penalty under Section 4975 of the Code or Section 502 of ERISA,
and Ov) there has been no "reportable event" (within the meaning of Section 4043@) of ERISA)
with respect to any such plan. All of such plans which constitute, are intended to constitute, or
have been treated by the Company as "employee pension benefit plans" or other plans within
Section 3 of ERISA have been determined by the Internal Revenue Service to be "qualified"
under Section 401(a) of the Code, and have been administered and are in compliance with
ERISA and the Code; and the Sellers have no knowledge of any state of facts, conditions or
occurrences such as would impair the "qualified" status of any of such plans.
Except for the group insurance programs listed in the Disclosure
(f)
Schedule to this Section 4.17, the Company does not maintain any medical, health, life, dental,
short- or long-term disability, hospitalization, accident, death benefits, or other employee benefit
insurance programs, or sick leave or vacation or holiday or leave policies, or any welfare plans
(within the meaning of Section 3(1) of ERISA) for the benefit of any current of former
employees, and, except as required by taw, the Company has no liability, fixed or contingent,
for health or medical benefits to any former employee.
4.18

No Breach of Statute. Decree or Other Instrument.

Except as set forth in the Disclosnre Schedule to this Section
(a)
4.18: (i) neither the execution and delivery of this Agreement by the Company andlor the
Stockholder, nor the performance of, or compliance with, the terms and provisions of this
Agreement on the part of the Company and/or the Stockholder, will violate or conflict with any
term of the Articles of Incorporation or By-Laws of the Company or any statute, law, rule or

regulation of any governmental authority affecting the Company, its properties or assets, or its
business, condition (financial or otherwise), or prospects, or will, now or at the Closing Date
cause or permit the material modification of the effect of, the imposition of any Lien in respect
of, or the acceleration of any obligations or terms or the termination of any rights or imposition
of any burdens under, or conflict with, result in a breach of, or constitute a default under, any
of the terms, conditions or provisions of any judgment, order, award, injunction, decree,
contract, lease, agreement, indenture or other instrument to which the Company or the
Stockholder is a party or by which the Company or the Stockholder is bound; (ii) no consent,
authorization or approval of or filing with any governmenrat authority or agency, or any third
party, will be required on the part of the Company or the Stockholder in connection with the
consummation of the transactions contemplated hereby; and (iii) the Company will not be
required, whether by law, regulation, or administrative practice, to reapply for or refile to obtain
any of the licenses, permits or other authorizations presently held by the Company and required
for the operation of its business as conducted on the date hereof. Notwithstanding the foregoing,
the parties acknowledge and agree that California Law will require the filing of various
documents and certificates to effectuate the Merger, and the parties agree to cooperate to the
fullest extent to comply with such requirements of California Law.

In connection with and as respects the Merger, the Company and
(b)
Stockholder each has waived any and all rights which it or he may have (by way of right of fist
refusal, right of f i t offer, or otherwise) to purchase any Common Stock by reason of the
proposed disposition thereof by the Stockholder pursuant to the Merger.
4.19

Compliance with Laws.

(a) The Company is now, and on the Closing Date shall be, in
compliance with each of the following which is applicable to or binding upon or affecting the
Company or its properly, assets, or business, or to which the Company, or its property, assets,
or business are subject: every statute, ordinance, code or other law, treaty, rule, regulation,
order, technical or other standard, requirement or procedure existing, enacted, adopted,
administered, enforced, or promulgated, by any Governmental Authority (as such term is
hereinafter defined), including, without limitation, any of the foregoing enacted, adopted or
promulgated prior to the Closing Date but not yet effective (each of the foregoing, a "Law"),
and every Permit, and every order, Judgment, writ, lajunction, award, decree, demand,
assessment or determination of any arbitrator and of every Governmental Authority (each of the
foregoing, an "Order"; each Law, Permit, and Order being sometimes hereinafter referred to
as a "Requirementof Law"). Neither the Company or nor its properties, assets, or business
are subject to or directly affected by any Requirement of Law of any Governmental Authority,
other than those similarly affecting similar enterprises engaged in a material way in the same
business activities; the Company's operations and Permits are not subject to any unduly
burdensome restrictions and will not be subjected to any unduly burdensome restrictions as of
the consummation of the transactions contemplated under this Agreement.

The Company has not, at any time, (if acquired, handled,
(b)
utilized, stored, generated, processed, transported, or disposed of any hazardous or toxic
substances, whether in violation of any foreign, federal, state, or local environmental or
occupational health and safety laws or regulations or otherwise, (ii) otherwise committed any
violation of any foreign, federal, state, or local environmental or occupational health and safety
laws or regulations (including, without limitation, the provisions of the Environmental Protection
Act and other applicable environmental statutes and regulations) or any violation of the
Occupational Safety and Health Act, or (iii) been in violation of any requirements of its
insurance carriers from time to time. Prior to Closing, TJT shall, utilizing consultants retained
and paid by it, complete a Phase I environmental assessment or equivalent to ASTM El527 at
the facilities leased by the Company. The scope of such assessment shall be limited to matters
which would provide a basis for TIT to limit liability (innocent landowner provisions) under
CERCLA and similar federal and state Requirements of Law. Upon completion of such
environmental assessment (the "Environmental Report") and its receipt by TJT, TJT shall
promptly forward a copy of the Environmental Report to the Company and the Stockholder,
specifying any further analysis or any remedial action which it believes is necessary at the
Company's facilities. It is not the intention of the parties that the Environmental Report shall
allow any party to terminate this Agreement; provided, however, that such Environmental Report
shall serve as the basis for the Sellers' indemnification obligations set forth in Section 12 hereof.
Neither the Company nor any of its directors, officers or
(c)
employees has received any written notice of default or violation, nor, to the knowledge of the
Sellers, is the Company or any of its directors, officers or employees in default or violation,
with respect to any judgment, order, writ, injunction, decree, demand or assessment issued by
any coua or any federal, state, local, municipal, or other governmental agency, board,
commission, bureau, instrumentality or department, domestic or foreign, relating to any aspect
of the Company's business, affairs, properties, or assets. Neither the Company nor any of its
directors, officers or employees, has received written notice of, been charged with, or is under
investigation with respect to, any violation of any provision of any federal, state, local,
municipal, or other law or administrative rule or regulation, domestic or foreign, relating to any
aspect of the Company's business, affairs, properties or assets, which violation would have a
material adverse effect on the Company, properties or assets, its business, its condition (financiat
or otherwise), or its prospects.
The Disclosure Schedule to this Section 4 19 sets forth the
(d)
date(s) of the last known audits or inspections (if any) of the Company conducted by or on
behalf of the Environmental Protection Agency, the Occupational Safety and Health
Administration, and any other Governmental Authority.
Litieation. Except as disclosed in the Disclosure Schedule to rhis
4.20
Secrion 4.20, there are no private or governmental orders, claims, actions, suits, arbitrations,
administrative or other proceedings (includmg, without limitation, any claim alleging the
invalidity, infringement or interference of any patent, patent application, or rights thereunder

owned or licensed by the Company) or investigations (as to which investigations, the Company
or the Stockholder is aware of the same) pending or, to the knowledge of the Sellers, threatened,
against the Company or relating to its business or properties, at law or in equity or before or
by any court or any Governmental Authority. Neither the Company or any of the Company's
officers, directors, or employees in their respective capacities as such is a named party subject
to any continuing court or administrative order, writ, injunction or decree applicable to any of
them or to the Company's business or properties which (i) is not similar in effect to restrictions
applicable to other participants in the industry or other businesses similarly situated, or (ii) has
or would have a material adverse effect on the Company, its business, or its properties. Except
as disclosed in the Disclosure Schedule to this Section 4.20, neither the Company nor the
Stockholder is aware of any state of facts, events, conditions or occurrences which might
properly constitute grounds for or the basis of any meritorious suit, action, arbitration,
proceeding or investigation against or with respect to the Company.
4.21
Patents. Licenses and Trademarks. The Disclosure Schedule to this
Section 4.21 correctly sets forth a list and brief description of the nature and ownership of:
(a) all patents, patent applications, copyright registrations and applications, registered trade
names, service marks, and trademark registrations and applications, both domestic and foreign,
which are presently owned, filed or held by the Company andlor any of its directors, officers,
stockholders or employees and which in any way relate to or are used in the business of the
Company, including, without limitation, the trade name "Leg-it Tire Company"; (b) all
licenses, both domestic and foreign, which are owned or controlled by the Company and/or any
of its directors, officers, stockholders or employees and which in any way relate to or are used
in the business of the Company; and (c) all franchisas, licenses and/or simiiar arrangements
m t e d to the Company
"
- by.others andlor to others by the Company. None of the patents, patent
~pplications, copyright registrations or applications, registered trade names, trademark
registrations or avvlications, service marks, franchises. licenses or other arrangements set forth
orVrequiredto be6et forth in the Disclosure Schedule to this Section 4.21 (alibf the foregoing
being sometimes hereinafter referred to as "Intellectual Property") is subject to any pending
s or misappropriates the rights of any others, or is
challenge known to the Sellers, i n f ~ g e on
subject to loss or expiration in the near future (or the threat of such loss or expiration). The
Intellectual Property owned by the Company constitutes all of the same necessary for the
operation of the business of the Company as currently conducted and contemplated, and the
Company owns good and marketable title to the same free and clear of any Liens.
Transactions with Affiliates. Except as set forth in the Disclosure
4.22
Schedule to this Section 4.22, no material asset employed in the business of the Company is
owned by, leased from or leased to the Stockholder, any of his
members of his family
or any partnership, corporation or trust for his benefit, or any other officer, director or
employee of the Company or any Affiliate of the Company.

Bank Accounts. Set forth in the Disclosure Schedule to this Section
4.23
4.23 is a correct and complete list of all bank accounts and safe deposit boxes maintained by or
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on behalf of the Company, with indication of all persons having signatory, access or other
authority with respect thereto.
Schedules Incornorated bv Reference. The making of any recitation in
any Disclosure Schedule hereto shall be deemed to constitute a representation and warranty that
such recitation is an accurate statement and disclosure of the information required by the
corresponding Section(s) of this Agreement, as, to the extent, and subject to the qualifications
and limitations, set forth in such corresponding Section(s).
4.24
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Disclosure to Stockholder. The Company has, or prior to the Closing
Date will have, provided to the Stockholder (a) the TJT Public Filings (described in Section 5.5
below) and (b) a true and complete copy of Chapter 13 of the CGCL (relating to rights of
dissenters in a Merger under California Law); and the Stockholder has had a full and fair
opportunity to keep a copy of such reports and documents and review same to his satisfaction.
4.25
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5.

REPRESENTATIONS AND WARRANTDES OF TJT.

TJT hereby represents and warrants to the Sellers, as follows, it being understood
and agreed that neither the Company nor the Stockholder is or will be required to undertake any
independent investigation to determine the truth, accuracy and completeness of the
representations and warranties made by TJT in this Agreement and that no due diligence
investigation undertaken by the Sellers shall in any way be deemed to ascnie any knowledge to
the Sellers different from, or in addition to, the following representations and warranties made
to the Sellers, or to reduce, effect, or eliminate their complete reliance upon such representations
and warranties:
Organization. Good Standing and Oualification. TJT is a corporation
5.1
duly organized, validly existing and in good standing under the laws of the State of Washington,
with all necessary power and authority to execute and deliver this Agreement, to perform its
obligations hereunder, and to consummate the transactions contemplated hereby.
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~uthorizationof Agreement. hee execution, delivery and perf~&ance
of this Agreement and the cons~mmationof the ~ e r g e r the other transactions contemplated
hereby by TJT have been duly and validly authorized by the Board of Directors of TJT; and TJT
has the full legal right; power and authorityto execute and deliver this Agreement, to perform
its obligations hereunder, and to consummate the transactions contemplated hereby. No further
corporate authorization is necessary on the part of. TJT to consummate the transactions
contemplated hereby.
5.2

5.3
Valid and Binding Agreement. This Agreement constitutes the legal,
valid and binding obligation of TJT, enforceable against TJT in accordance with its terms, and
this Agreement and, when executed and delivered by TJT, the Employment Agreementand the

Registration Rights Agreement, constitute and will constitute the legal, valid and biding
obligations of TJT, enforceable against TJT in accordance with their respective terms.
No Breach of Statute or Contract. Neither the execution and delivery
5.4
of this Agreement by TIT, nor compliance with the terms and provisions of this Agreement on
the part of TJT, will: (a) violate any statute or regulation of any Governmental Authority
affecting TJT; (b) require the issuance of any authorization, license, consent or approval of any
Governmental Authority; or (c) conflict with or result in a breach of any of the terms, conditions
or provisions of any judgment, order, injunction, decree, note, indenture, loan agreement or
other agreement or instrument to which TJT is a party, or by which TIT is bound, or constitute
a default thereunder.

5.5
Public Information Concerning TIT. TIT has furnished to the
Stockholder true and complete copies of: (i) TIT'S Form 10-KSB for the fiscal year ended
September 30, 1996; and (ii) TJT's Forms 10-Q for its quarters ended December 31, 1996 and
March 31, 1997, as filed with the Securities and Exchange Commission (collectively, the "TJT
Public Filings"). The TJT Public Filings are true and accurate in a11 material respects, do not
contain a misleading statement of a material fact, or fail to state therein any material fact
required to make the statements contained therein not misleading.
6.
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THE SELLERS' OBLIGATIONS BEFORE THE CLOSmG DATE.
The Sellers covenant and agree that, from the date hereof until the Closing Date:

Access to ~nfomation.The company shall permit TJTand its counsel,
6.1
accountants and other representatives, upon reasonable advance notice to the Company, during
normal business hours and without undue disruption of the business of the Company, to have
reasonable access to all properties, books, accounts, records, contrack, documents and
information relating to the Company. TJT and its representatives shall also be permitted
..
to
freely consult with the Company'scounsel concerning the business of the Company.

6.2
Conduct of Business in Normal Course. The Company shall carry on
its business actintities in substantially .the samem'mer as heretafokCoqducted, and shall not
make or institute any methods of service, sale, purchase, lease, minag~ment,accounting or
operation that vary materially from those methods used by the Company as of the date hereof
or are unusual. or novelto the Company, without in each instance obtaining the prior written
consent of TJT.
6.3
Preservation of Business and Relationshbs. The Company shari,
without making or incurring any unusual commitments ox expenditures, preserve its business
organization intact, and preserve its present relationships with referral sources, clients,
customers, suppliers and others having business relationships with it.

I

6.4
Maintenance of Insurance. The Company shall continue to carry its
existing insurance, to the extent obtainable upon reasonable terms, and to perform its obligations
in respect thereof.

6.5

Cornorate Matters. The Company shall not, without the prior written

consent of TJT:

i'!
I

(a)

amend its Articles of Incorporation or By-Laws;

(b)

issue any shares of the Company's capital stock;

&

[i
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(c)
issue or create any warrants, obligations, subscriptions, options,
convertible securities or other commitments under which any additional shares of the Company's
capital stock might be directly or indirectly issued;

IF

amend, cancel or modify any existing Material Contract or enter
(d)
into any new agreement, commitment or transaction, whether or not material;

I,

I&

pay, grant or authorize any salary increases or bonuses or enter
(e)
into any employment, consuIting or management agreements;
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modify any agreement to which the Company is a party or by
(f)
which it may be bound, or modify any payment terms with any creditor;
(g)

make any change in the Company's management personnel;
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except pursuant to commitments in effect on the date hereof (to
Q
the extent disclosed in this Agreement or in any Disclosure Schedule hereto), make any capital
expenditure(s) or commitment(s), whether by means of purchase, lease or otherwise, or any
operating lease commitment(s), in excess of $5,000 in the aggregate;
sell, assign or dispose of any capital asset(s) with a net book
(i)
value in excess of $5,000 as to any one item;
change its method of collection of accounts or notes receivable,
(j)
accelerate or slow its payment of accounts payable, or prepay any of its obligations or liabilities,
other than prepayments to take advantage of trade discounts not otherwise inconsistent with or
in excess of historical prepayment practices;
declare, pay, set aside or make any dividend@) or other
(k)
distniution(s) of cash or other property, or redeem any outstanding shares of the Company's
capita1 stock;
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incur any liability or indebtedness in excess of $5,000 as to any
(1)
one item or $25,000 in the aggregate (other than with respect to the purchase of inventory for
resale);

F

(m) subject any of the assets or properties of the Company to any

i;

further Liens;

1I

forgive any liability or indebtedness owed to the Company by
(n)
any of its stockholders or any of their respective Affiliates; or
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(0)
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agree to do, or take any action in furtherance of, any of the

foregoing.

7.

ADDITIONAL AGREEMENTS OF THE PARTES.
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7.1
Confidentiality. Notwithstanding anything to the contrary contained in
this Agreement, and subject only to any disclosure requirements which may be imposed upon
TJT under applicable state or federal securities or antitrust laws, it is expressly understood and
agreed by TJT that unless the Merger is consummated (i) this Agreement, the Disclosure
Schedules hereto, and the conversations, negotiations and transactions relating hereto andlor
contemplated hereby, and (ii) all financial information, business records, customer accounts,
customer records and customer information and other non-public information concerning the
Company which TJT or its representativeshas received or may hereafter receive from the Sellers
in respect of the Company, shall be maintained in the strictest confidence by TJT and its
representatives, and shall not be disclosed to any person that is not associated or affiliated with
TJT and involved in the transactions contemplated hereby, without the prior written approval of
the Sellers. The parties hereto shall use their best efforts to avoid disclosnre of any of the
foregoing or undue disruption of any of the business operations or personnel of the Company.
In the event that the transactions contemplated hereby shall not be consummated for any reason,
TJT covenants and agrees that neither it nor its representatives shall retain any documents, lists
or other writings of the Company which they may have received or obtained in connection
herewith or any documents incorporating any of the information contained in any of the same
(all of which, and all copies thereof in the possession or control of TJT or its representatives,
shall be returned to the Company).
.
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Exclusivity. From the date hereof through any termination of this
7.2
Agreement in accordance with Section I 1 below, the Company shall not (and shall not perinit
anyof its stockholders, officers, director&.or affiliates to), and the Stockholder shaH not (and
shall not pennit the:Company or any of its officers, directors or affiliates to) negotiate with or
enter into any other commitments, agreements or understandings with any person, f i or
'corporation (otIier than TJT and its Affiliates) in respect of any sale of capital stock or assets
of the Company, any merger, consolidation or corporate reorganization, or any other such
transaction relating to the Company or any portion ofits business.
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7.3
Em~lovment Aereement. On the Closing Date, TJT and the
Stockholder shall execute and deliver a four (4) year employment agreement in substantially the
form of Exhibit E annexed hereto (the "Employment Agreement"). The parties acknowledge
and agree that the Employment Agreement is a material part of the Merger Consideration given
in exchange for the Stockholder's performance of this Agreement and the consummation of the
Merger.

7.4
Non-Comuetition Aereement. On the Closing Date, the Stockholder
shall execute and deliver to TJT a non-competition and non-disclosure agreement in substantially
the form of Exhibit F annexed hereto (the "Non-Competition Agreement").
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7.5
Vote of the Stockholder. By his execution and delivery of this
Agreement, and subject only to receipt of the Merger Consideration on the Closing Date, the
Stockholder does hereby irrevocably and unconditionally covenant and agree to (i) vote all of
his shares of capital stock of the Company IN FAVOR of the Merger and all of the other
transactions contemplated by this Agreement, and (ii) waive any dissenter's rights of appraisal
afforded by the CGCL.
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7.6
Leeal Conditions to the Mereer. Subject to the terms and conditions
of this Agreement, each of the Sellers and TJT shall use their reasonable best efforts (i) to take,
or cause to be taken, all actions necessary, proper or advisable to comply promptly with all legal
requirements which may be imposed on such party with respect to the Merger and, subject to
the conditions set forth in Section 7hereof, to consummate the transactions contemplated by this
Agreement and (ii) to obtain (and to cooperate with the other party to obtain) any consent,
authorization, order or approval of, or any exemption by, any Govemmersat Authority and any
other third party which is required to be obtained by the Sellers or TJT in connection with the
Merger and the other transactions contemplated by this Agreement, and to comply with the terms
and conditions of any such consent, authorization, order or approval.
.

.

Pavment of Indebtedness. The parties acknowledge and' agree that on
7.7
the Clqsing Date or as soon as practicable thereafter, TJT shall retire the Company's
indebtedness under iti line of credit with River City Bank (the "Bank"). In addition, TJT may;
in its discretion, retire any equipment 'financing indebtedness to the Bank. The partiescovenant
and agree to cooperate and use their best efforts to obtain from the Bank UCC-3 termination
statements releasing any security interests the Bank may have with respect to such indebtedness,
as well as the personal guaranty of Ufysses B. Mori with respect thereto.
New Lease. On the Closing Date, Ulysses B. Mori, as the lessor, and
7.8
TJT as the lessee, shall enter into a new five-year lease, substantially in the form attached as
Exhibit G hereto (the "New Lease"), for the current office premises and warehouse of the
Company. It is acknowledged and agreed that the New Lease shall operate to supersede and
terminate the Real Property Lease described in Section 4.10 hereof.

7.9
Non-Interference. Neither TJT, the Company nor the Stockholdershall
cause to occur any act, event or condition which would cause any of their respective
representations and warranties made in this Agreement to be or become untrue or incorrect in
any material respect as of the Closing Date, or would interfere with, frustrate or render
unreasonabiy expensive the satisfaction by the other party or parties of any of the conditions
precedent set forth in Sections 8 and 9 below.
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7.10

t

(a)
Surviving Comoration a Division. Upon completion of the
Merger, the Company will be operated as the Leg-it T i e Company Division of TIT.

I

1

relations hi^ of Parties. The Stockholder shall become a Senior
(b)
Vice President and the General Manager of the Leg-it T i e Company Division of TJT. In
addition the Stockholder shall be entitled to seme as a member of the TJT Board of Directors
for not less than three (3) years after the Closing Date. Promptly after the Closing Date, the
Board of Directors of TJT shall appoint the Stockholder as a member of the Board in accordance
with the Bylaws of TJT.
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Comorate Structure and Related Matters.

!

7.11
Emplovee Incentive Programs. TJT's Board of Directors shall provide
the Stockholder and other key employees of the Company with the right to participate in TJT's
stock option and related employee.compensationplans; as the same may exist from time to time,
upon such ternis and conditions as TJT's Board o f Directors may determine. Set forth on
Exhibit H hereto is a list of the employee compeikationplans to which Stockholder and other.
key employees shall be eligible to participate following the Closing.
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7.12
Waiver of First Refusal Riehts. The execution and delivery of this
Agreement by the Company and the Stockholder shall be deemed a complete and irrevocable
waiver of the restrictions on stock transfer and rights of first refusal set forth in Article Eighth
of the Company's Articles of Incorporation.

8.

CONDITIONS PRECEDENT TO TJT~S'PERFORMANCE.
.
.

In addition to the fulfdlment of the parties' agreements in Section 7 above, the
obligations of TJT to consummate the Merger and to consummate the transactions contemplated
by this Agreement are further subject to the satisfaction, at or before the Closing Date, of all
the following conditions, any one or more of which may be waived in writing by TJT:
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8.1
Accuracv of Representations and Warranties. All representations and
warnties made by the SeUers in this Agreement, in any Disclosure Schedule(s) hereto, andlor
in any written statement delivered to TJT under, pursuant to, or in connection with, this
Agreement shall be true and correct in all material respects on and as of the Closing Date as
though such representations and warranties were made on and as of that date.
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8.2
Performance. The Sellers shall have performed, satisfied and complied
with all covenants, agreements and conditions required by this Agreement to be performed,
satisfied or complied with by them on or before the Closing Date.

8.3
Certification. TJT shall have received a certificate, dated the Closing
Date, signed by the Sellers, certifying that the conditions specified in Sections 8. I and 8.2 above
have been fulfilled. A form of Seller Closing Certificate is attached as Exhibit I hereto.

P
I

8.4
Resolutions. TJT shall have received certified resolutions of the Board
of Directors and the Stockholder, in form reasonably satisfactory to counsel for TJT, authorizing
the Company's execution, delivery and performance of this Agreement and the Merger, and all
actions to be taken by the Company hereunder.

I
i
T

Ooinion of Counsel. TJT shall have received the favorable opinion of
Messrs. Seligman & Willette, Inc., counsel to the Company and the Stockholder, as to those
matters incident to the transactions contemplated hereby as are set forth in Exhibit J hereto.
8.5

i
P

8.6
Execution and Deliverv of Aereements with Stockholder. The
Stockholder shall have executed and delivered into escrow for delivery to TJT upon
consummation of the Merger his Employment Agreement and the Non-Competition Agreement
in the forms of Exhibit E and Exhibit F hereto
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8.7
Absence of Litigation. No action, suit or proceeding by or before any
court or any governmental body or authority, against the Company or pertaining to the
transactions contemplated by this Agreement or their consummation, shall have been instituted
on or before the Closing Date, which action, suit or proceeding would, if determined adversely,
have a Material Adverse Effect on the Company, or impair the ability of the Stockholder to
deIiver in the Merger a11 of his Shares of Common Stock free and clear of all pledges, Liens,
claims, charges, options, calls, encumbrances, restrictions and assessments whatsoever (except
any restrictions which may be created by operation of state or federal securities laws).
Consents. All nece~sarydiscl&ures to ai~dagreements and Permits of
8.8
any Persons or Goveinmental Authorities required in connection with the transactions
contemplated by this Agreement, shall have been obtained and trueand complete copies thereof
delivered to TJT, and the same shall be in full force and effect. Without limiting the generality
of the foregoing, prior to the Effective Time, the Company shall have received a tax clearance
certificate issued by the California Franchise T. a i Board.
,
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8.9
Settlement of Accounts. All debts, liabilities and other monetary
obligations (if any) owed to the Company by the StockhoIder andlor any of his Affiiiates shall
have been fully paid to the Company, such that no such debts, liabilities or obligations shall be
outstanding on the Closing Date.

8.10
Minimum Stockholder's Equity. The Company shall have a
Stockholder's Equity as at the Closing Date of not less than Three Hundred and Fifty Thousand
($350,000) Dollars.

'5

i

8.11
Condition of Pronerty. Between the date of this Agreement and the
Closing Date, assets of the Company having an aggregate fair market value of $10,000 or more
shall not have been lost, destroyed or irreparably damaged by fire, flood, explosion, theft or any
other cause, whether or not covered by insurance.
No Material Adverse Chanpe. On the Closing Date, there shall not
8.12
have occurred any event or condition materially and adversely affecting the tinancial condition,
results of operations, business, properties, or prospects of the Company from those reflected in
the Financial Statements or disclosed in this Agreement or the Disclosure Schedules hereto,
except for matters resulting from adverse changes in economic conditions affecting businesses
generally.

T

8.13
Execution and Deliverv of Exhibits. On or before the Closing Date,
the appropriate parties shall have executed and delivered to TJT the various other documents,
instruments, and agreements identified as Exhibits to this Agreement.
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8.14
Proceedings and Instruments Satisfactory. All proceedings, corporate
or other, to taken in connection with the transactions contemplated by this Agreement, and
all documents incidental thereto, shall be reasonably satisfactory in form and substance to TJT
and. its koun%l. The Company sliafl have submitted to TJT or its representatives for
examination the originals or true and correct copies of all recordsand documents relating to the
business and affairs of the Company,which TJT may have requested in connection with said
transactions.
.

.

9.

,

CONDITIONS.PRECEDENT TO THE SELLERS~PERFORMANCE.

, ,

j

In addition to the fulfillment of the parties' agreements in Section 7 above, the
obligations of the Company to consummate the Merger and of the Stockholder to consummate
the tra'nsactions contemplated by this. Agreement.are further subject.to the satisfaction, at or
before the Closhg Date, of all of the following conditi6ns,, any one or more of which may be
waived in writing by the Sellers:

i

Accurac~of Representations and Warranties. All representations and
9.1
warranties made by TJT in this Agreement andlor in any written statement delivered by TJT
under this Agreement shall be true and correct in all material respects on and as of the Closing
Date as though such representations and warranties were made on and as of that date.
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9.2
Performance. TJT shall have performed, satisfied and complied with
all covenants, agreements and conditions required by this Agreement to be performed, satisfied
or complied with by TJT on or before the Closing Date.

Certification. The Sellers shall have received a certificate, dated the
9.3
Closing Date, signed by TJT, certifying that the conditions specified in Sections 9. I and 9.2
above have been fulfilled. A form of TJT's Closing Certificate is attached as Exhibit K hereto.
Resolutions. The Sellers shall have received certified resolutions of the
Board of Directors of TJT, in form reasonably satisfactory to counsel for the Sellers, authorXing
the Merger and TJT's execution, delivery and performance of this Agreement and all actions to
be taken by TJT hereunder (including, without limitation, the election of the Stockholder to the
Board of Directors of TJT as contemplated by Section 7.10 above).
9.4

minion of Counsel. Messrs. HawIey Troxell Ennis & Hawley, counsel
to TST, shall have delivered to the Sellers their favorable opinion as to those matters incident
to the transactions contemplated hereby as are set forth in Exhibit L hereto, and their opinion
relating to the tax treatment of the Merger. A forms of such counsel's tax opinion is attached
as Exhibit M hereto.
9.5

Execution and Delivew of Exhibits. On or before the Closing Date,
the appropriate parties shall have executed and delivered to the Sellers the various other
documents, instruments, and agreements identified as Exhibits to this Agreement.
9.6

9.7
Delivew of Merger Consideration.
m s h a t l have delivered to the
Stockholder the Cash Payment Amount and a stock certificate evidencing shares of TST Common
Stock in amounts representing the Merger Consideration described in Section 2 of this
Agreement. The Cash Payment Amount shall be paid in immediately available U.S. funds by
wire transfer to an account of Stockholder identified to TJT not less than five (5) business days
prior to Closing.
. .. Pmceedincrs and InstrumentsSatisfhctoq$ All proceedings to be taken
: 9.8
in connection with the transactions contemplated by this Agreement, p ~ .dl
d documents incidental
thereto, shall be reasonably satisfactory'in form '&d substariceto the Seliers and,their counsel.

10.

CLOSING.

Place and Date of Closing. Unless this Agreement shall be terminated
10.1
pursuant to Secfioti I f below, the consummation of the transactions contemplated by this
Agreement (the "Closing") shall take place at the offices of counsel to the Company, in
Stockton, California, or such other location as is agreed to between the parties, at XO:30 A.M.
local time on a date which shall be not more than five business days following written notice by
TJT (the "ClosingDate"); provided, that in no event shall such Closing Date, the Closing and

!

consummation of the Merger occur later than June 30, 1997 (the "Outside Closing Date"),
unless approved in writing by TJT.
10.2
Actions at Closing. On the Closing Date, simultaneous with the
Closing, the Company and TJT shall file or cause to be filed the Certificate of Merger with the
Secretary of State of California and the Articles of Merger with the Secretary of State of the
State of California and such other filings as shall be required by California and Washington
Law. At such Closing, there shall be made, by d l necessary and appropriate persons, all
payments and deliveries stated in this Agreement to be made at the Closing andlor on or prior
to the Closing Date.

m.
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11.1
This Agreement may be terminated and the transactions
contemplated hereby may be abandoned at any time prior to the Closing: (a) by the mutual
written consent of the Sellers and TJT; @) by TJT, on the one hand, or by the Sellers, on the
other hand, if: (i) a material breach shall exist with respect to the written representations and
warranties made by the other party or parties, as the case may be, (ii) the other party or parties,
as the case may be, shall take any action prohibited by this Agreement, if such actions shall or
may have a Material Adverse Effect on the Company andfor the transactions contemplated
hereby, (iii) the other party or parties, as the case may he, shall not have furnished, upon
reasonable notice therefor, such certificates and documents required in connection with the
transactions contemplated hereby and matters incidental thereto as it or they shall have agreed
to furnish, and it is reasonably unlikely that the other party or parties will be able to furnish such
itern(s) prior to the Outside Closing Date, or (iv) any Permit of any thud party to the
transactions contemplated hereby (whether or not the necessity of which is disclosed herein or
in any Disclosure Schedule hereto) is reasonably necessary to prevent a default under any
outstanding material obligation of TJT, on the one hand, and the Sellers, on the other hand, and
such Permit is not obtainable without material cost or penalty (unless the party or parties not
seeking to terminate this Agreement agrees or agree to pay such cost or penalty); or (c) by TJT,
on the one hand, and the Sellers, on the other hand, at any time on or after the Outside Closing
Date, if the transactions contemplated hereby shall not have been consummated prior thereto,
and the party directing termination shall not then be in breach or default of any obligations
imposed upon such party by this Agreement.

Effect of Termination. In tbe event of termination of this Agreement
pursuant to this Section 11, prompt written notice shall be given to the terminating party or
parties other party or parties. If this Agreement is terminated pursuant to this Section 11, all
obligations of the parties hereunder (except for this Section and Section 13, 15 and 16 shall
terminate without liability of any party to any other party, except in the event of any termination
under Section Il.l(i), the breaching party shall be liable for the reasonable expenses (including
attorneys' fees and court costs) of the non-breaching party incurred in connection with this
Agreement and the Transactions. Nothing contained in this Section 11.2 shall relieve any party
11.2

I
1

for any breach of this Agreement that occurred prior to the date of termination of this
Agreement.
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12.

12.1

I

7

-General
.

(a)
Bv the Sellers. Subject to the provisions of this Section 12,
before the Closing Date, the Company and the Stockholder, jointly and severally, and from and
after the Closing Date, the Stockholder, shall defend, indemnify and hold harmless TJT from,
against and in respect of any and all claims, losses, costs, expenses, obligations, liabilities,
damages, recoveries and deficiencies, including interest, penalties and reasonable attorneys' fees,
that TJT or any officer, director, stockholder or Affdiate of TJT (collectively, the "TJT
Group") may incur, sustain or suffer ("Losses") as a result of any breach of, or failure by the
Company or the Stockholder to perform, any of the representations, warranties, covenants or
agreements of the Sellers contained in this Agreement or in any Exhibit or any Disclosure
Scheduie(s) furnished by or on behalf of the Sellers under this Agreement.
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INDEMNIFICATION.

i

m.

From and after the ~ l o s k Date,
g
TJTshall indemnify,
(b)
defend and hold harmless the Stockholder from, against and in respect. of any and all claims,
losses, costs, expenses, obligations, liabilities, damages, recoveries and deficienc~es,including
iqterest,penaIties and reasonable attorneys' fees, that such person may incur, sustain or suffer
as a result of any breach of, or failure by T S r to perform, any of the 'representations,
waknties, covenants or agreements of TJT contaimed in this Agreement.
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12.2
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Limitations on Certain Indemnities.

'P

(a)
The Basket.. Notwithstanding any other provision of this
Agreement to the contrary, except for Losses arising out of cia& for breach of any of the
warranties made under Sections 4.1, 4.2, 4.6(d)(iii), 4.6(d)(v), 4.8, 4.11 andlor 4.22 above,
neither the Companynor tbeStockholder shall be liable to TJT with respectto Losses unless and
untilthe aggregate amount of all Losses incurred by the TJT Group shall exceed the sum of
$25,000 (the "Basket"). The Stockholder shall thereafter be liablefor all Losses in excess of
the Basket, provided that the maximum aggregate liability in respect of all Lossesof the
Stockholder shall not, in the absence of proven fraud by the St'ockholder in respect of any
particular Losses, in any event exceed the limitations set forth in Section I2.2@) below.

I
I

Limitation on Amount of Indemnity. Except with respect to (i)
any Losses involving proven fraud by the Stockholder, or (ii) a material breach by the
Stockholder of any provision of the Employment Agreement, the Non-Competition Agreement
or the Registration Rights Agreement executed by such Stockholder, if the Stockholder shall be
found liable for any Losses by TJT, the Stockholder shall only be required to pay
indemnification hereunder, after application of the Basket, up to a maximum amount equal to
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(b)

the value of the Merger Consideration received by the Stockholder pursuant to this Agreement
(with TJT Common Stock to be valued for such purposes at the TJT Common Stock Value). The
Stockholder shall have the option to satisfy, in whole or in part, any claims for indemnification
hereunder by transferring and returning to TJT any or all of the Stockholder's TJT Common
Stock, which, for purposes hereof, shall (regardless of any intervening fluctuations in market
price) be deemed to have a value equal to the TJT Common Stock Value, subject only to
appropriate adjustment to reflect any stock splits, stock dividends, recapitalizationsor other such
events relating to the Common Stock of TJT occurring after the date hereof. Nothing herein
contained, however, shall be deemed to preclude TJT from seeking and obtaining payment of
indemnification from the Stockholder in any other manner, subject to such Stockholder's option
to pay any claim (in whole or in part) in the foregoing manner.
(c) Damaees and Eauitable Relief.
Notwithskxxhg the provisions
of Section 1 2 . 2 0 above, nothing contained in this Agreement shall be deemed to limit or
restrict the right of TJT from seeking such monetary damages andlor equitable remedies
(icludiig injunctive relief) as may be available from any court of competent jurisdiction in the
event of a breach by the Stockholder of any material covenant or agreement on his part
contained in the Registration Rights Agreement, the Non-Competition Agreement andlor the
Employment Agreement.
T i Limitation on Indemnitv for Breach of Revresentation and
(d)
Warrantv.
TJT shall be entitled to indemnification by the StocMder for Losses relating to:
(i) breach of any representation or warranty hereunder only in respect of claims for which notice
of claim shall have been given to the Stockholder on or before April 30, 2000, or (hi with
respect to Losses relating to a breach of any representations or warranties under Section 4.8
above, the expiration of the f m l statute of Sirnitations for those tax returns covered by the
warranties under Section 4.8 above; provided, however, that there shall be time limitation
on TWs right to indemnification in respect of any violation of any covenant or agreement on
the part of such Stockholder contained in any Exhibit hereto.

Preiudice of Rights to Defend. TJT shall not be entitled to
(e)
indemnification from the Stockholder in the event that the subject claim for indemnif~cation
relates to a third-party claim and TST delayed giving notice thereof to the Stockholder to such
an extent as to cause material prejudice to the defense of such third-party claim.
Claims for Indemnity. Whenever a claim shall arise for which any
12.3
party shall be entitled to indemnification hereunder, the indemnified party shall notify the
idemnifying party in writing within sixty (60) days of the indemnified party's frs: receipt of
notice of, or the indemnified party's obtaining actual knowledge of, such claim, and in any event
within such shorter period as may be necessary for the indemnifjbg party or parties to take
appropriate action to resist such claim. Such notice shall specify all facts known to the
indemnified party giving rise to such indemnity rights and shall estimate (to the extent
reasonably possible) the amount of potential liability arising therefrom. If the indernnifyiig

party shall be duly notified of such dispute, the parties shall attempt to settle and compromise
the same or may agree to submit the same to arbitration or, if unable or unwilling to do any of
the foregoing, such dispute shall be settled by appropriate litigation, and any rights of
indernniflcation established by reason of such settlement, compromise, arbit~ationor litigation
shall promptly thereafter be paid and satisfied by those indemnifying parties obligated to make
indemnif~cationhereunder.
12.4
Right to Defend. If the facts giving rise to any claim for
indemnification shall involve any actual or threatened action or demand by any third party
against the indemnified party or any of its miiates, the indemnifyiig party or parties shall be
entitled (without prejudice to the indemnified party's right to participate at its own expense
through counsel of its own choosing), at their expense and through a single counsel of their own
choosing, to defend or prosecute such claim in the name of the indemnifying party or parties,
or any of them, or if necessary, in the name of the indemnified party. In any event, the
indemnified party shall give the indemnifying party advance written notice of any proposed
compromise or settlement of any such claim. If the remedy sought in any such action or demand
is solely money damages, the indemnifying party shall have fifteen (15) days after receipt of
such notice of settlement to object to the proposed compromise or settlement, and if it does so
object, the indemnivmg party shall be required to undertake, conduct and control, though
counsel of its own choosing and at its sole expense, the settlement or defense thereof, and the
indemnified party shall cooperate with the indemnifying party in connection therewith.

13.

COSTS.

Finder's or Broker's Fees. Except as set forth herein, each of TJT (on
13.1
the one hand) and the Sellers (on the other hand) represents and warrants that neither they nor
any of their respective Affdiates have dealt with any broker or fmder in comection with any of
the transactions contemplated by this Agreement, and no broker or other person is entitled to
any commission or fmder's fee in connection with any of these transactions.
Exvenses. TJT and the Stockholder shall each pay all of their own
13.2
respective costs and expenses incurred or to be incurred by them, respectively, in negotiating
and preparing this Agreement and in closing and carrying out the transactions contemplated by
this Agreement, except that, if an audit opinion on the Company's F i c i a l Statements is
required by the federal securities laws, TJT will be responsible for the costs and expenses
incurred in obtaining such audit opinion. Anything elsewhere contained in this Agreement to
the contrary notwithstanding, no expenses of the transactions contemplated by this Agreement
shall be attributed to the Company, except for those expenses which would have been incurred
by the Company in the ordinary course of its business in the absence of the transactions
contemplated by this Agreement.

14.

FORM OF AGIUCEMF,NT.

Effect of Headings. The Section headings used in this Agreement and
the titles of the Disclosure Schedules hereto are included for purposes of convenience only, and
shall not affect the construction or interpretation of any of the provisions hereof or of the
information set forth in such Disclosure Schedules.
14.1

14.2
Entire Agreement: Waivers. This Agreement constitutes the entire
agreement between the parties pertaining to the subject matter hereof, and supersedes all prior
agreements or understandings as to such subject matter. No party hereto has made any
representation or warranty or given any covenant to the other except as Set forth in this
Agreement and the Disclosure Schedules and Exhibits hereto. No waiver of any of the
provisions of this Agreement shall be deemed, or shall constitute, a waiver of any other
provisions, whether or not similar, nor shall any waiver constitute a continuing waiver. No
waiver shall be biding unless executed in writing by the party making the waiver.

14.3
Countemarts. This Agreement may be executed simultaneously in any
number of counterparts, each of which shall be deemed an original, but all of which together
shall constitute one and the same instrument.

Parties in Interest. Nothing in this Agreement, whether expressed or
15.1
implied, is intended to confer any rights or remedies under or.by reason of this Agreement On
any persons other than the .+&ties to it and their respective heirs, exe&tors, administrators,
personal representatives, successors andpermitted assigns, nor is anything in this Agreement
intended to relieveor discharge the obligations or liability of any third persons to any party to
this Agreement, nor shall any provision give any thirdpersons any right'of subrogation or action
over qr against any party' to this Agreement.
15.2.

,
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m. All notices, requests, demands and 'other commu~cations

under this,Agr&ementshall be in writing and shall be deemed to have beenduly 'giveh on the'
date of service if served persopally on the party towhom notice is to be given, or on thethird,
day after mailing if mailed to the party to whom notice is.to be given, by f ~ s class
t
mail,
registered or certified, postage prepaid, and properly addressed as follows:

'.

(a)

If to the Company or the Stockholder:
Leg-it Tiie Co., Inc.
1324 E. Beamer Street
P.O. Box 119
Woodland, California 95776
Attention: UIysses B. Mori
Fax (916) 661-3390
with a copy sent concurrently to:
Seligman & Willette, Inc.
7510 Shoreline Drive, Suite A-1
Stockton, California 95219
Attention: Howard L. Seligman, Esq.
Fax (209) 951-2153

T.J.T. Inc.
843 N. Washington
P.O. BOX 278
Emmett, Idaho 83617
Attention: Terrence 3. Sheldon, President
FaX (208) 365-3983
with a copy sent concurrently to:
Hawley Troxeil Ennis & Hawley
877 Main Street, Suite 1000
Boise, Idaho 83701
Attention: Paul M. Boyd, Esq.
Fax (208) 342-3829
or to such other address as any party shall have specified by notice in writing given to all other
parties.
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16.

MISCELLANEOUS.

16.1
Amendments and Modifications. No amendment or modiication of
this Agreement or any Exhibit or Disclosure Schedule hereto shall be valid unless made in
writing and signed by the party to be charged therewith.

16.2
Non-Assignabititv: Bindinp Effect. Neither this Agreement, nor any
of the rights or obligations of the parties hereunder, shall be assignable by any party hereto
without the prior written consent of all other parties hereto. Otherwise, this Agreement shall
be binding upon and shall inure to the benefit of the parties hereto and their respective heirs,
executors, administrators, personal representatives, successors and permitted assigns.
16.3
Governing Law: Jurisdiction. This Agreement shall be construed and
interpreted and the rights granted herein governed in accordance with the laws of the State of
California applicable to contracts made and to be performed wholly within such State. Except
as otherwise provided in Section 12.2(c) above, any claim, dispute or controversy arising under
or in connection with this Agreement or any actual or alleged breach hereof shall be settled
exclusively by arbitration to be held before a single arbitrator in Sacramento, California, or in
any other locale or venue as legal jurisdiction may otherwise be had over the party against whom
s the
the proceeding is commenced, in accordance with the commercial arbitration ~ l e of
American Arbitration Association then obtaining. As part of his or her award, the arbitrator
shall make a fair allocation of the fee of the American Arbitration Association, the cost of any
transcript, and the parties' reasonable attorneys' fees, taking into account the merits and good
faith of the parties' claims and defenses. Judgment may be entered on the award so rendered
in any court having jurisdiction. Any process or other papers hereunder may be served by
registered or certified mail, return receipt requested, or by personal service, provided that a
reasonable time for appearance or response is allowed.

[THIS SPACE INTENTIONALLY LEFT BLANK.]
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IN WITNESS WHEREOF, the parties have executed this Agreement on and as of the
date fist set forth above.

T.J.T., ZNC.

By:

LEG-IT TIRE CO.,

mc.

By:
Ulysses $. Mori, President
i

THE STOCKHOLDER:

EXECUTION COPY

EMPLOYMENT AGREEMENT
THIS AGREEMENT is made as of June 24, 1997 by and between ULYSSES B.
MOM ("Employee"), and T.J.T., INC., a Washington corporation (the "Company").
R E CI T-A
--- L- SSince 1980, the Employee has served as the key executive officer of Leg-lt Tire
Company, Inc., a California corporation ("Leg-It"). The parties intend that Leg-It shall be
acquired by the Company through merger (the "Merger"), pursuant to the terms and conditions
of a Merger Agreement of even date herewith between the Company, Employee and Leg-it (the
"Merger Agreement"). Following the Merger, the Company wishes to assure itself of the
services of the Employee for the period provided in this Agreement and the Employee wishes
to enter into the employ of the Company, on the terms and conditions hereinafter provided. The
parties specifically acknowledge and agree that this Employment Agreement is a material part
of the Merger Consideration (as defmed in the Merger Agreement) given in exchange for
Employee's performance of such Merger Agreement and the consummation of the merger
contemplated thereby.

NOW, THEREFORE, in consideration of the covenants and conditions contained
herein, the parties agree as follows:

-

ARTICLE 1 EMPLOYMENT

1.1 Emolovment. The Company hereby employs the Employee and the
Employee hereby accepts such employment by the Company for the period and upon the terms
and conditions contained in this Agreement. Employee hereby represents and warrants to the
Company that the execution of this Agreement by the Employee and the performance of his
duties hereunder will not conflict with, cause a default under, or give any party a right to
damages under any other agreement to which the Employee is a party or by which he is bound.
1.2

Office and Duties.

Position. The Employee shall serve the Company as a Senior
(a)
Vice President and the General Manager of the Leg-It Tire Company Division of the Company
with such responsibilities as shall be determined from time to time by the Company, with his

EMPLQYMENT AGREEMENT - 1
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actions at all times subject to the reasonable and proper direction of the President and the Board
of Directors of the Company.
(b)
Commitment. Throughout the term of this Agreement, the
Employee shall devote all of his professional full-time, energy, skill and efforts to the
performance of his duties hereunder in a manner that will faithfully and diligently further the
business and interests of the Company.
Location. The Company will not, without the Employee's prior
(c)
written consent, require the Employee to perform the primary portion of his services to the
Company in any location which is more than 25 miles from the location of the Company's ofice
location as at the date hereof.
Coo~eration The Employee shall use diligent efforts to aid the
(d)
Company in establishing the Company as the ultimate owner and operator of the L e g 4 Tire
Company Division and, in connection therewith, the Employee shall use diligent efforts to
maintain the Company's goodwill and reputation with all suppliers, customers, creditors and
others having business relationships with the Company and in the business community generally.
The Term (herein so called) of this Agreement shall commence
1.3
on the date hereof and shall end on June 24, 2001, unless earlier terminated in accordance with
the terms of this Agreement.

Base Salary. The Company shdl pay to the Employee, as
(a)
compensation, in accordance with the Company's ordinary payroll and withholding practices,
an aggregate salary ("BaseSalary") of $150,000 per year during the Term. Commencing June
24, 1998, the Employee's Base Salary shall be adjusted annually by an amount equal to the
increase, if any, in the Consumer Price Index for All Urban Consumers published by the U.S.
Department of Labor, Bureau of Labor Statistics (U.S. City Average), from the prior May.
During the Term, Employee's Base Salary shall not be reduced, except to the extent that any
J. Sheldon and Patricia I. Bradley.
salary cutbacks affect Te~~ence

@)
Frinee Benefits. During the Term, the Employee shall be
entitled to participate fully in any benefit plans or policies which the Company may adopt for
its employees generally providing for vacation and sick leave, group medical, disability and life
insurance and retirement benefits, subject to and on a basis consistent with the terms, conditions
and overall administration of such plans and arrangements. A list of the Company's employee
benefits applicable to Employee is set forth on Exhibit A attached hereto.
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1.5

Termination.
(a)

Bv the Comvany:

Nonaerformance due to Disability. The Company may
(i)
terminate this Agreement for Nonperformance due to Disability. "Nonperformance due to
Disability" shall exist if because of ill health, physical or mental disability, or any other reason
beyond the Employee's control, and notwithstanding reasonable accommodations made by the
Company, the Employee shall have been unable, unwilling or shall have failed to perform the
essential functions of the Employee's job, as determined in good faith by the Company, for a
period of 180 days in any 365-day period, irrespective of whether such days are consecutive.
(ii)
For Cause. The Company may terminate Employee's
employment for Cause. Termination for "Cause" shall mean termination because of the
Employee's:
(A) indictment for a felony invoking moral turpitude or
relating to the Company's assets, activities, operations or employees;

(B) commission of a material act of fraud, illegality,
theft, dishonesty or other criminal conduct in the course of Jhployee's
employment with the Company, and relating to the Company's assets, activities,
operations or employees;
(C) alcohol or drug abuse by the Employee;

(D) violation of, or failure to comply with, any material
written and published policy of the Company;
(E) serious or substantial neglect of duty or willful gross
misconduct; or

(I?) knowing breach by the Employee of any material
provision of the Noncompetition Agreement (herein so called) entered into
between the parties on effective date of the merger;
provided, however, that the foregoing clauses @), (E) and Q shall not constitute Cause unless
(x) the Company fust notifies the Employee in writing of the violation or failure to comply,
serious or substantial neglect of duty, willfuf gross misconduct or breach or alleged breach of
the Noncompetition Agreement, specifying in reasonable detail the basis therefor and stating that
it constitutes grounds for termination for Cause and (y) the Employee then fails to cease the
actions or inactions that constitute the violation or failure to comply, the serious or substantial
neglect of duty, willful gross misconduct or breach or alleged breach of the Noncompetition
EMPLOYMENT AGREEMENT - 3
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Agreement within ten (10) business days after such notice is sent or given under this Agreement;
provided, @r?her, that clauses @), (E) and (F)may constitute Cause without compliance by the
Company with items (x) and Q above if the violation or failure to comply, serious or substantial
neglect of duty, willful gross misconduct or breach or alleged breach of the Noncompetition
Agreement causes, or is reasonably likely to cause, material harm to the Company and any of
the assets, activities, operations or employees of the Company.

(b)

Bv the Emplovee:

(i)
Comoanv Breach. The Employee may terminate the
Employee's employment hereunder for Company Breach. For purposes of this Agreement,
"Company Breach" shall mean any material breach of Sections 11.2(a),I.Z(c), 1.4(a) or 1.4(b)
of this Agreement; provided, however, that a material breach hereof by the Company shall not
constitute Company Breach unless (i) the Employee notifies the Company in writing of the
breach, specifying in reasonable detail the nature of the breach and stating that such breach
constitutes ground for Company Breach and (ii) the Company fails to cure such breach within
ten (10) business days after such notice is sent or given hereunder.
(c)
Explanation of Termination of Emplovment. Any party
terminating this Agreement shall give prompt written notice ("Notice of Termination") to the
other party hereto advising such other party of the termination hereof. The Notice of
Termination shall include a written explanation in reasonable detail of the basis for such
termination and shall indicate whether termination is being made for Cause, without Cause or
for Nonperformance due to Disability (if the Company has terminated the Agreement) or for
Company Breach or Without Good Reason (if the Employee has terminated the Agreement).
(d
Date of Termination. "Date of Termination" shall mean the
date on which Notice of Termination is sent or given under this Agreement, subject to any
applicable cure period, or the date of the Employee's death.

1.6

Comoensation Uoon Termination.

Termination bv the Comoanv for Nonoerformance due to
(a)
Disability. If the Company shall terminate the Employee's employment for Nonperformancedue
to Disability, then (i) for the 24 full months following such termination (or, if the Term would
have expired in less than 24 months, then for such shorter period), the Company shall continue
to pay Base Sala~yand benefits to the Employee and, if applicable, the Employee's heirs
pursuant to Sections 1.4la) and I.4@) hereof and (ii) pay the Employee and, if applicable the
Employee's heirs, the benefits set forth in Secfion 1.6(c) below.
Termination bv the Comvanv for Cause or bv the Emolovee
(b)
Without Good Reason. If the Company shall terminate the Employee's employment for Cause
or if the Employee shall terminate the Employee's employment Without Good Reason, then the
EMPLOYMENT AGREEMENT - 4
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Company's obligation to pay salary and benefits pursuant to Section 1.4 hereof shall terminate,
except that the Company shall pay the EmpIoyee and, if applicable, the Employee's heirs: (i)
accrued but unpaid salary and benefits pursuant to Sections 1.4(n) and I.4(b) hereof through the
Date of Termination and (ii) pay the Employee and, if applicable the Employee's heirs, the
benefits set forth in Section 1.61~)below.

n
I!
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(c)
Severance Benefits. Upon termination of Ule Employee's
employment during the Tenn, the Company shall permit the Employee and, if applicable, the
Employee's heirs, to continue to participate in the Company's employee benefit plans, to the
extent required by law and subject to the terms and conditions of such employee benefit plans.
No Mitigation. The Employee shall not be required to mitigate
(d)
the amount of any payment provided for in this Section 1.6 by seeking other employment or
othenvise; provided, however, the Company's obligation to make the severance payments
described in Section 1.61~)above shall terminate in the event of Employee's violation or breach
of his Noncompetition Agreement.
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1.7
Death of Ernotovee. If the Employee dies prior to the expiration of the
Term bereof, then the Employee's employment and other obligations hereunder shall
automatically terminate and the Company's obligation to pay salary and benefits pursuant to
Section 1.4 hereof shall terminate, except that (a) the Company shall pay the Employee's estate
the accrued but unpaid salary and benefits pursuant to Section 1.4 through the end of the month
in which the Employee's death occurs, and (b) the Employee's heirs will be eligible to receive
the benefits set forth in Section 1.61~)above. In addition to the foregoing, the Company shall
procure or maintain in force a policy of insurance on the Sie of Employee, naming Employee's
heirs as the beneficiary thereof, in an amount sufficient to pay a death benefit equal to six (6)
months of Employee's Base Salary hereunder. All premiums under such life insurance policy
or policies shall be paid by the Company.

ti

Comoanv Successors. The Company will require and cause any successor
1.8
to all or substantially all of the business or assets of the Company (whether direct or indirect by
purchase, merger, consolidation, reorganization, liquidation or otherwise), by written agreement,
expressly to assume and agree to perform this Agreement in the same manner and to the same
extent that the Company would be required to pedorm if no such succession had taken place.

\\

1.9 Tax Withholding. The Company shall deduct or withhold from any
amounts paid to hployee hereunder all federal, state and local income tax, Social Security.
FICA, FUTA and other amounts that the Company determines in good faith are required by law
to be withheld.

1
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ARTICLE 2 MISCELLANEOUS

I

2.1
Indulgences, Etc.. Neither the failure nor any delay on the part of either
party to exercise any right, remedy, power or privilege under this Agreement shall operate as
a waiver thereof, nor shall any single or partial exercise of any right, remedy, power or
privilege preclude any other or further exercise of the same or of any right, remedy, power or
privilege, nor shall any waiver of any right, remedy power or privilege with respect to any
occurrence be constmed as a waiver of such right, remedy power or privilege with respect to
any other occurrence.
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2.2
Em~lovee'sSole Remedy. The Employee's and the Employee Affiliates'
sole remedy shall be against the Company (or any assignee or successor to all or substantially
all the assets of the Company or any transferee in receipt of material assets of the Company
transferred in fraud of creditors (collectively, "Assigns")) for any Employee Claim (defmed
below). The Employee and the Employee Affiliates shall have no claim or right of any nature
whatsoever against any of the Company's directors, officers, employees, direct and indirect
stockholders, owners, trustees, beneficiaries or agents, irrespective of when any such person
held such status (collectively, the "Company AMliates") (other than Assigns) arising out of any
Employee Claims; provided, however, that nothing herein shalk prohibit . The Employee, on
his own behalf and on behalf the Employee Affiliates, hereby releases and covenants not to sue
any person other than the Company or its Assigns over any Employee Claim. The Company
Affiliates shall be third-party beneficiaries of this Agreement for purposes of enforcing the tenns
of this Secrion 2.2 against the Employee and the Employee Affiliates. Except as set forth in the
immediately preceding sentence, nothmg herein, express or implied, is intended to confer upon
any party, other than the parties hereto, the Company and the Company Assigns, any rights,
remedies, obligations or liabilities under or by reason hereof and no person who is not a party
hereto may rely on the terms hereof.

Upon termination of the Employee's employment, the sole claim of the Employee
and the Employee Affiliates against the Company and its Assigns for Employee Claims will be
for the amounts described in Section 1.6 (Compensation Uuon Termination), Section 1.7 @&&
of Em~lovee)and Section 2.6 (Governing Law: Attorneys' Fees) and the Employee and the
Employee Affifiates shall have no claim against the Company or its Assigns for any Employee
Claim, other than those set forth in Sections 1.6, 1.7and 2.6, or against any Company Affiliate
(other than Assigns) for Employee Claims, including, without limitation, any claim for damages
of any nature, be they actual, direct, indirect, special, punitive or consequential. The Employee,
on his own behalf and on behalf of the Employee Affiliates, hereby releases and covenants not
to sue for, collective or otherwise recover any amount against the Company or its Assigns for
any Employee Claim, other than the amounts set forth in Section 1.6, 1.7 and 2.6, or against
any Company Affiliate (other than Assigns) for any Employee Claims. IT IS EXPRESSLY
UNDERSTOOD AND AGREED THAT THE LIMITATION ON THE EMPLOYEE'S
REMEDIES EXPRESSED IN THIS S E C ~ ~ O N
2.2 APPLY WITHOUT LIMITATION TO
EMPLOYEE CLAIMS RELATING TO NEGLIGENCE.

# I

.

i
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Notwithstanding any provision of this Section 2.2 to the contrary, the limitations
on Employee Claims shall not apply to any claim relating to, arising out of or resulting from the
gross negligence or wilful misconduct of the Company, its officers or directors.
"Employee Claim" shall mean any claim, liability or obligation of any nature
whatsoever arising out of this Agreement or an alleged breach of this Agreement or for any
other claun arising out of the Employee's employment by the Company or the termination
include (a) claims arising
thereof; provided, however, Ulat the term "Employee Claim" shall
in favor of creditors of the Company generally, including claims arising out of any fraudulent
conveyance or other transfer of assets in fraud of creditors, @) any claim against any insurance
carrier for workers' compensation benefits, (c) any claim arising out of a violation of any federal
or state statute or regulation relating to wage and hour laws, discrimination or employment
practices generally or (d) any claims arising out of the gross negligence or wilful misconduct of
the Company's officers or directors.

m.

2.3
All notices and other communications required or permitted
hereunder shall be in writing and shall be mailed by certified or registered mail, postage prepaid,
with return receipt requested, telecopy (with hardcopy delivered by overnight courier sentice),
or delivered by hand, messenger or overnight courier service, and shall be deemed given when
received at the addresses of the parties set forth below, or at such other address furnished in
writing to the other parties hereto:
To the Company:

T.J.T., Inc.
843 N. Washington
P.O. Box 278
Emmett, ID 83617
Attn: Terrence J. Sheldon
(208) 365-3983 ( f a )

To Employee:

Ulysses Mori
c/o Leg-It Tire Company
P.O. Box 119
Woodland, CA 95776
(916) 661-3390 (fa)

2.9
Provisions Separable. The provisions hereof are independent of and
separable from each other, and no provision shall be affected or rendered invalid or
unenforceable by virtue of the fact that for any reason any other or others of them may be
invalid or unenforceable in whole or in part. If any provision of this Agreement, or the
application thereof to any situation or circumstance, shall be invalid or unenforceable in whole
o r in part, then the parties shall seek in good faith to replace any such legally invalid provision
or portion thereof with a valid provision that, in effect, will most nearly effectuate the parties'
intentions in entering into this Agreement. If the parties are not able to agree on a substitute
EMPLOYMENT AGREEMENT - 7

provision w i t h 30 days after the provision initially is determined to be invalid or
unenforceable, then the parties agree that the invaIid or unenforceable provisions or portion
thereof shall be reformed pursuant to Section 2.7 below, and the new provision shall be one that,
in effect, will most nearly effectuate the parties' intentions in entering into this Agreement.
Entire Agreement. This Agreement and the Noncompetition Agreement
to be entered into between the parties (collectively, the "Employment ~ocu&ents")contain the
entire understanding between the parties hereto with respect to employment, comvensation and
e e supersede
,
all other prio;and contek<oraneous agreements and
benefits of the ~ m ~ l o ~and
understandings, inducements or conditions, express or implied, oral or written, between the
Employee and the Company or any of its Affiliates relating to the subject matter of the
Employment Documents, which such other prior and contemporaneous agreements and
understandings, inducements or conditions shall be deemed terminated effective immediately.
The express terms hereof control and supersede any course of performance andlor usage of the
trade inconsistent with any of the terms hereof.
2.5

2.6
Governing Law: Attorneys' Fees. (a) This Agreement shall be governed
by and construed, interpreted and applied in accordance with the laws of the State of California.
Subject to Section 2.7 below, (i) in the event any action or
(b)
dispute is initiated by the Company hereunder, each party hereto hereby irrevocably submits to
the exclusive jurisdiction of the United States District Court for [the Nofiern District of3
California and, if such court does not have jurisdiction, of the courts of the State of California
in [Sacramento] County, for the purposes of any action arising out of this Agreement, or the
subject matter hereof, and (ii) in the event any action or dispute is initiated by the Employee
hereunder, each party hereto hereby irrevocably submits to the exclusive jurisdiction of the
United States District Court for Idaho and, if such court does not have jurisdiction, of the courts
of the State of Idaho in Ada County, for the purposes of any action arising out of this
Agreement, or the subject matter hereof.
Subject to Section 2.7 below, to the extent permitted by
(c)
applicable law, each party hereby waives and agrees not to assert, by way of motion, as a
defense or otherwise in any such action, any claim (a) that it is not subject to the jurisdiction of
the above-named courts, (b) that the action is brought in an inconvenient forum, (c) that it is
immune from any legal process with respect to itself or its property, (d) that the venue of the
suit, action or proceeding is improper, or (e) that this Agreement or the subject matter hereof
may not be enforced in or by such courts.
The prevailing party in any action or proceeding relating to this
(d)
Agreement shall be entitled to recover reasonable attorneys' fees and other costs from the nonprevaiIiig parties, in addition to any other relief to which such prevailing party may be entitled.
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2.7

Disoute Resolution.

(a)
Arbitration. A11 disputes and controversies of every kind and
nature between the parties hereto arising out of or in connection with this Agreement or the
transactions described herein as to the construction, validity, interpretation or meaning,
performance, non-performance, enforcement, operation, or breach, shall be submitted to
arbitration pursuant to the following procedures:
After a dispute or controversy arises, either party may,
(i)
in a written notice delivered to the other party, demand such arbitration. Such
notice shall designate the name of the arbitrator (who shall be an impartial
person) appointed by such party demanding arbitration, together with a statement
of the matter in controversy.
Withim 30 days after receipt of such demand, the other
(ii)
party shall, in a written notice delivered to the other party, name such party's
arbitrator (who shall be an impartial person). If such party fails to name an
arbitrator, then the second arbitrator shall be named by the American Arbitration
Association (the "AAA"). The two arbitrators so selected shall name a third
arbitrator (who shall be an impartial person) within 30 days, o r in lieu of such
agreement on a third arbitrator by the two arbitrators so appointed, the third
arbitrator shall be appointed by the AAA. If any arbitrator appointed hereunder
shall die, resign, refuse, or become unable to act before an arbitration decision
is rendered, then the vacancy shall be filled by the methods set forth in this
Section for the original appointment of such arbitrator.
(iii) Each party shall bear its own arbitration costs and
expenses. The arbitration hearing shall be held (i) in the event the arbitration is
initiated by the Employee, in Boise, Idaho and (ii) in the event the arbitration is
initiated by the Company, in Sacramento, California, in each case at a location
designated by a majority of the arbitrators. The Commercial Arbitration Rules
of the American Arbitration Association shall be incorporated by reference at
such hearing, the substantive taws of the State of California (excluding conflict
of laws provisions) shall apply.
(iv) The arbitration hearing shall be concluded within ten (10)
days unless otherwise ordered by the arbitrators and the written award thereon
shall be made within fifteen (15) days after the close of submission of evidence.
An award rendered by a majority of the arbitrators appointed pursuant hereto
shall be fmal and binding on all parties to the proceeding, shall resolve the
question of costs of the arbitrators and all related matters, and judgment on such
award may be entered and enforced by either party in any court of competent
jurisdiction.
EMPLOYMENT AGREEMENT - 9
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Except as set forth in Section 2 7(b)below, the parties
(v)
stipulate that the provisions of this Section shall be a complete defense to any
suit, action or proceeding instituted in any federal, state or local court or before
any administrative tribunal with respect to any controversy or dispute arising out
of this Agreement or the transactions described herein. The arbitration provisions
hereof shall with respect to such controversy or dispute, survive the termination
or expiration of this Agreement or the Related Agreements.
Neither any party hereto nor the arbitrators may disclose the existence or results
of any arbitration hereunder without the prior written consent of the other party; nor will any
party hereto disclose to any t h i i party any confidential information disclosed by any other party
hereto in the course of an arbitration hereunder without the prior written consent of such other
party.
Emer~encvRelief. Notwithstanding anything in this Section 2.8
to the contrary and subject to the provisions of Section 2.6 above, either party may seek from
a court any provisional remedy that may be necessary to protect any rights or property of such
party pendmg the establishment of the arbitral tribunal or its determination of the merits of the
controversy.
(b)

2.8 Survival. The covenants and agreements of the parties set forth in this
Am-cle 2 are of a continuing nature and shall survive the expiration, termination or cancellation
hereof, regardless of the reason therefor.
2.9 Assignment. The Employee's obligations hereunder are personal and may
not be assigned (whether voluntarily, involuntarily or by operation of law) without the prior
written consent of the Company. Any such attempted assignment shall be null and void.
2.10 Biudine Effect. Ete. This Agreement shall be binding upon and inure to
the benefit of and be enforceable by the parties hereto and the Company's successors and
assigns, including any direct or indirect successor by purchase, merger, consolidation,
reorganization, liquidation or otherwise to all or substantially all of the business or assets of the
Company, and the Employee's spouse, heirs, and personal and legal representatives.
2.11

m. T i e is of the essence hereof.

2.12 Counterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument'
2.13 Amendment. This Agreement may be amended or modified only by
written instrument duly executed by the Company and the Employee.

-
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2.14 Voluntarv Agreement. The Employee acknowledges that he has had
sufficient time and opportunity to read and understand this Agreement and to consult with his
legal counsel and other advisors regarding the terms and conditions set Forth in this Agreement.
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IN WiThVBS WHEReOF, the parties hereto have signed this Employment
Agreement as of the date first written above.

H 1;

T.J.T., INC.

Employee:

; 1,
I :

dJ
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Ulysses h. Mori

Exhibit A

TJT EMPLOYEE BENEFIT PLANSIFRTNGE BENEFITS
401(k) Plan

-

Vacation -

Employee is eligible to participate as of the first plan entry date following
the date of his Employment Agreement. Plan entry dates are January 1,
April 1, July 1 and October 1 of each year. TJT matches 50% of
Employee's deferrals up to the Employee's deferral of 6% of wages,
subject to IRS limitations regarding deferrals by highly compensated
individuals. Vesting will be based on years of service with Leg-it Tire
Co., and TJT- Based on Employee's years of service with Leg-it Tire
Co., the Employee will be 100% vested.
The following is the vacation accrual schedule for TJT (Leg-it years of
service included):
0 - 4 years: 1 week
5 - 7 years: 2 weeks
8 - 14 years: 3 weeks
15 years
4 weeks

+:

Sick leave -

Accnies at the rate of 4 days per year, maximum accrual of 10 days. No
payment is made for unused sick leave at termination.

Health benefits -

Employee will be eligible for health benefits consistent with those benefits
offered to all employees and includes basic health and dental coverage.

Bonus -

Employee will be eligible to participate in a bonus plan with other
members of senior management to be determined at a later date and
subject to approval by the Executive Compensation Committee of the
Board of Directors.
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EXECUTION COPY

NON-COMPETITION AGREEMENT
This NON-COMPETITION AGREEMENT (this "Agreement") is made as of June 24,
1997 (the "Effective Date"), by and between T.J.T., INC., a Washington corporation (the
"Company"), and ULYSSES MORI, an individual residing in the State of California ("Seller").

Concurrently with the execution and delivery of this Agreement, the Company is
acquiring from Seller all of the issued and outstanding shares of common stock, no par value
per share (the "Stock"), of Leg-it T i e Company, Inc., a California corporation ("Leg-it"),
pursuant to the terms and conditions of an Agreement and Plan of Merger of even date herewith
(the "Merger Agreement"). Section 7.4 of the Merger Agreement requires that a noncompetition agreement be executed and delivered by Seller as a condition to the purchase of the
Stock by the Company.

Based on the recitals set forth above and the promises contained in this Agreement, the
parties agree as follows:

1.

Definitions.

Capitalized terms not expressly defined herein shall have the meanings assigned to them
in the Merger Agreement.

2.

Acknowledgements bv Seller.

Seller acknowledges that:
Seller has occupied a position of trust and confidence with Leg-it prior to
(a)
the date hereof and has, or has had the opportunity to, become familiar with the following, any
and all of which constitute confidential information of Leg-it (collectively the "Confidential
Information"): (i) any and all trade secrets concerning the business and affairs of Leg-it,
product specifications, data, know-how, processes, inventions and ideas, current and planned
marketing and sales methods and processes, customer and vendor lists and sources, current and
anticipated customer requirements, price lists, market studies, business plans, computer software
and programs, computer software and database technologies and systems of Leg-it and any other
information, whether or not documented in any manner, of Leg-it that is a trade secret within
the meaning of applicable trade secret law; (ii) any and all proprietary information conceming

the businesses and affairs of Leg-it (including without limitation historical financial statements,
financial projections and budgets, historical and projected sales, capital spending budgets and
plans, the names and backgrounds of key personnel, however documented; and (iii) any and all
notes, analyses, compilations, studies, summaries, and other material prepared by or for Leg-it
containing or based, in whole or in part, on any information included in the foregoing;
the Company, into which Leg-it has been merged, with the Company as
@)
the surviving corporation in the merger, is the owner of all of the Confidential Information;
the Company has required that SeUer make the covenants set forth in
(c)
Sections 3 and 4 hereof as a condition to the Company's purchase of the Stock;
(d) the provisions of Sections 3 and 4 are reasonable and necessary to protect and
preserve the businesses of Leg-it (as a division of the Company); and the Company and its Leg-it
Division would be irreparably damaged if Seller were to breach the covenants set forth in
Sections 3 and 4; and
(e) the time, scope, geographic area and other provisions hereof have been
specifically negotiated by sophisticated business persons.
3.

Confidential Information.

Seller acknowledges and agrees that all Confidential Information known or obtained by
Seller, whether before or after the date hereof, either as an employee of the Company andlor
Leg-it or othewise, is the property of the Company. Therefore, Seller agrees that Seller shall
not, at any time, disclose to any unauthorized individual, corporation (including any non-profit
corporation), general or limited partnership, S i t e d liability company, joint venture, estate,
trust, association, organization, labor union, governmental or quasi-governmental authority of
any nature, or other entity (collectively, a "Person") or use for his own account or for the
benefit of any third party any Confidential Information, whether Seller has such information in
Seller's memory or embodied in writing or other physical form, without the Company's prior
written consent, unless and to the extent that the Confidential Information is or becomes
generally known to and available for use by the public, other than as a result of Seller's fault
or the fault of any other Person bound by a duty of confdentiality to the Company or Leg-it.
If Seller becomes legally compelled by deposition, subpoena or other court or governmental
action to disclose any of the Confidential Information, then Seller will give the Company prompt
notice to that effect, and will cooperate with the Company if the Company seeks to obtain a
protective order concerning the Confidential Information. Seller will disclose only such
Confidential Information as its coumel shall advise is 1egaUy required. Seller agrees to deliver
to the Company, at any time the Company may request, all documents, memoranda, notes,
plans, records, reports, and other documentation, models, components, devices, or computer
software, whether embodied in a disk or in other form (and all copies of all of the foregoing),
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relating to the business, operations, or affairs of the Company andior Leg-it and any other
Confidential Information that Seller may then possess or have under Seller's control.

As an inducement for the Company to enter into the Merger Agreement and as additional
consideration for the consideration to be paid to Seller under the Merger Agreement:
For the period beginning on the Effective Date and ending two (2) years
(a)
following Seller's termination of employment with the Company for any reason (such period
being the "Term"):
Seller shall not, directly or indirectly, either for himself or any
(i)
other Person, engage or invest in, own, manage, operate, finance, control, or participate
in the ownership, management, operation, financing, or control of, be employed by,
associated with, or in any manner connected with, lend Seller's name or any similar
name to, lend Seller's credit to, or render services or advise to, any business whose
products or activities compete in whole or in part with the products or activities of the
Company and/or Leg-it, anywhere within 1000 miles of any facility owned or operated
by the Company or Leg-it; provided, however, Seller may purchase or otherwise acquire
up to (but not more than) five percent (5%) of any class of securities of any enterprise
(but without otherwise participating in the activities of such enterprise) if such securities
are listed on any national or regional securities exchange or have been registered under
Section 12(g) of the Securities Exchange Act of 1934;provided, fafher, that Seller may
continue his involvement with SAC Industries, Inc. ("SAC"), so long as SAC restricts
its operations to its current line of business and does not expand its activities to compete
with the Company in any other business area.
Seller shall not, directly or indirectly, either for himself or any
(ii)
other Person, (A) solicit, indnce or recruit, attempt to solicit, induce or recruit any
employee of the Company or Leg-it to leave the employ of the Company or Leg-it, (B)
in any way interfere with the relationship between the Company or Leg-it and any
employee thereof, (C) employ, or otherwise engage as an employee, independent
contractor, or otherwise, any employee of the Company or Leg-it or (D) induce or
attempt to induce any customer, representative, supplier, licensee, or business relation
of the Company or Leg-it to cease doing business with the Company or Leg-it, or in any
way interfere with the relationship between any customer, representative, supplier,
licensee, or business relation of the Company or Leg-it.
Seller shall not, directly or indirectly, either for himself or any
(iii)
other Person, do business with or solicit the business of any Person known to Seller to
be a customer of, or potential customer of, the Company or Leg-it, whether or not Seller
had personal contact with such Person, with respect to products, services or other

-
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business activities which compete in whole or in part with the products, services or other
business activities of the Company or Leg-it.

f-i

4b

In the event of a breach by Seller of any covenant set forth in Section 4(a)
(b)
above, the term of such covenant shall be extended by the period of the duration of such breach;

W

tJ

Seller shall not, at any time during or after the Term, disparage the
(c)
Company or Leg-t or any of their respective partners, shareholders, directors, officers,
employees or agents; provided, however, that actions taken in good faith by Seller pursuant to
Section 12.l(b) of the Merger Agreement or any comparable provisions of any related
agreement, without public disclosure by Seller (other than filings with arbitrators or a court, as
applicable) to enforce obligations of the Company under the Merger Agreement or any related
agreement shall not be deemed to violate the prohibition set forth in this Section 4(c);

n
R

Seller shall, during the Term, within ten (10) days after accepting any
(d)
employment, advise the Company of the identity of any employer of Seller. Seller acknowledges
that the Company may serve notice upon each such employer that Seller is bound by this
Agreement and furnish each such employer with a copy of this Agreement or relevant portions
thereof; and

s

a

1

t
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The time, scope, geographic area and other provisions hereof are
(e)
reasonable and are necessary under the circumstances to protect the Company and to enable the
Company to receive the benefit of its bargain under the Merger Agreement.

5.

Compensation.

The consideration being paid to Seller pursuant to the Merger Agreement includes
consideration for this Agreement.

I]t
:1
.b
'; '1

t1

6.

Remedies.

If Seller breaches the covenants set forth in Sections 3 or 4 hereof, then the Company
shall be entitled to the following remedies:
To terminate payment of any and all amounts owing and to be
(a)
owed to Seller under the Merger Agreement, Seller's Employment Agreement
with the Company of even date herewith, or otherwise as of the dateof breach;
In addition to its right to damages and any other rights it may
(b)
have, to obtain injunctive or other equitable relief to restrain any breach or
threatened breach or otherwise to specifically enforce the provisions of Secfions
3 and 4 hereof, it being agreed that money damages alone would be inadequate

..
I

.. r
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to compensate the Company and would be an inadequate remedy for such breach;
and
The rights and remedies of the parties hereto are cumulative and
(4
not alternative.

7.

Termination.

This Agreement, and the covenants and conditions set forth herein, shall terminate and
be of no further force and effect in the event Seller's employment with the Company is
terminated without cause under Seller's Employment Agreement.

8.

Successors and Assim.

This Agreement will be binding upon the Company and Seller and will inure to the
benefit of the Company and its affiliates, successors and assigns. Seller's obligations hereunder
are personal and may not be assigned (whether voluntarily, involuntarily or by operation of law)
without the prior written consent of the Company. Any such attempted assignment shall be null
and void.

Neither the failure nor any delay by any party in exercising any right, power, or privilege
hereunder will operate as a waiver of such right, power or privilege, and no single or partial
exercise of any such right, power or privilege will preclude any other or further exercise of such
right, power or privilege or the exercise of any other right, power or privilege. To the
maximum extent permitted by applicable law, (a) no claim or right arising out of this Agreement
can be discharged by one party, in whole or in part, by a waiver or renunciation of the claim
or right unless in writing signed by the other party; @) no waiver that may be given by a party
will be applicable except in the specific instance for which it is given; and (c) no notice to or
demand on one party will be deemed to be a waiver of any obligation of such party or of the
right of the party giving such notice or demand to take further action without notice or demand
as provided herein.
10.

Governing Law.

This Agreement shall be governed by, construed, interpreted and applied
(a)
in accordance with the laws of the State of California, without giving effect to any conflict of
laws rules that would refer the matter to the laws of another jurisdiction.
The prevailing party in any action or proceeding relating to this Agreement
@)
shall be entitled to recover reasonable attorney's fees and other costs from the non-prevailing
parties, in addition to any other relief to which such prevailing party may be entitled.

-
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11.

Reformation.

If a court of competent jurisdiction determines that the limitations as to time,
geographical area or scope of activity to be restrained contained herein are not reasonable and
impose a greater restraint than is necessary to protect the goodwill or other business interests
of the Company and its Leg-it Division, then the parties agree that such court should (and Seller
will request such court to) reform this Agreement to the extent necessary to cause the limitations
contained herein as to time, geographical area and scope of activity to be restrained to be
reasonable and to impose a restraint that is not greater than necessary to protect the goodwill or
other business interests of the Company and Leg-it and such court then shall enforce this
Agreement as reformed.
12.

Entire Ameement.

This Agreement, the Merger Agreement and Seller's Employment Agreement contain the
entire understanding between the parties and supersede any other agreement, written or oral,
with regard to the subject matter hereof. Except as expressly provided herein, neither this
Agreement nor any term hereof may be amended, waived, discharged or terminated, except by
a written instrument signed by the parties hereto.
13.

Notices, Ete.

All notices and other communications required or permitted hereunder shall be in writing
and shall be mailed by certified or registered mail, postage prepaid, return receipt requested, or
delivered by hand, messenger, scheduled overnight courier, or telecopy (hard copy to follow by
scheduled overnight courier) and shall be deemed given when received at the addresses set fotth
below, or at such other address furnished in writ& to the other parties hereto.

If to Seller:

Ulysses Mori
C/OLeg-it Tire Co., Inc.
P.O.Box 119
Woodland, California 95776
(916) 661-3390 (fax)

with a copy to:

Seligman & Willette, Inc.
7510 Shoreline Drive, Suite A-1
Stockton, California 95219
Attn: Howard L. Seligman, Esq
(209) 951-2153 (fax)

-
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IF to the Company:

T.J.T., Inc.
843 N. Washington
P.O. Box 278
Emmett, ID 83617
Terrence J. Sheldon
(208) 365-3983 (fax)

&.
with a copy to:

Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83706
Attn: Paul M. Boyd, Esq.
(208) 342-3829 (fax)

This Agreement may be executed in any number of counterparts, each of which shall be
an original, but all of which together shall constitute one and the same instrument. Any
counterpart may be delivered by facsimile;provided, that attachment thereof shall constitute the
representation and warranty of the person delivering such signature that such person has full
power and authority to attach such signature and to deliver this Agreement. Any facsimile
signature shall be replaced with an original signature as promptly as practicable.
15.

Titles and Subtitles.

The tities of the paragraphs and subparagraphs of this Agreement are for convenience of
reference only and are not to be considered in construing this Agreement. References to
"Section" herein are references to sections of this Agreement. The words "herein," "hereof,"
"hereto" and "hereunder" and other words of similar import refer to this Agreement as a whole
and not to any particular Article, Section or other subdivision.

-
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This Non-Competition Agreement has been executed and delivered as of the date first
written above.

By:

6

~errenceh.Sheldon. President

SELLER:

-
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From: "Ulysses" <ulvsses.niori@email.con~>
To: <calaxle~madrun~ier.com>
Subject: FW: Weststates opens new warehouse to serve MH industry in Idaho & Oregon.
Date: Tue, 3 1 Jul 2007 I 1:29:28 -0600
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*CONFIDENTIALITY NOTICE: This message and attachments is owned by Ulysses
Mori and intended only for the use of the individual or entity Lo which it
is addressed and may contain information that is privileged, oonfidential or
exempt from disclosure by law. If the reader ofthis message is not the
intended recipient, or tlie employee or agent responsible for delivering the
message to tlie intended recipient, you are hkreby notified that you are
strictly proliibitedfrom printing, storing, disseminating, distributing or
copying this message. If you have received this message in error, please
notify us immediately by replying to the message and deleting it from yonr
computer.

Fmm: Livelnidaho Jmailto:liveinidalio~cmaiI.com~
Sent: Tuesday, July 3 1,2007 1 I: l l AM
To: Oon Miner ~onminer@omha.com);Linda Lindholm (lindholm47@hotmail.com)
Subject: Weststates opens new warehouse to serve MH industry in Idaho &
Oregon.

Our new service center'for Idaho and Oregon! Weststates is all about
earning a honest profit by providing you with the best product and service
in the west. We have beon in business since the 1970's with locations in
Utah, Idaho, Califoinia and Arizona serving both retailers and
manufacturers. Below is a picture of our'new warehouse located in Boise,
Idaho service area. Our warehouse and ofice hasample secure inside and
outside storage For a full recy~lingo~ektion.
We believe the region is in
need of quality recycling services and will strive to be a viable part of
tlie Oregon and Idaho markets. We are just minutes fiam all the MI+ factories
in the area. We will be hard at work to get inventory and processing lines
in place in August. Looking forward to serving your recycling needs.

Weststates Recycling Inc.
800-639-3040
208-629-4695

*CONFIDENTIALITY NOTICE: This message and attacltments is owned by lllysses
Mori and intended only for [lie use ofthe individual or entity to which it
is addressed and niay contain information that is privileged, confidential or.
exempt rrorn disclosure by law. if the reader of this message is not the
intended recipient, or the etnployec or agent responsible for delivering tlie
message to the intended recipient, you are hereby notified that you are
strictly prohibited koni printing, storing, disseminating, distributing or
copying this message. lfyou have received this message in error, please
notify us immediately by replying to the message and deleting it from your
computer.
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From:

To:
Date:

Subject:

"Ulysses" <ulysses mori@gmailcorn>
"'Jim Bell"' <jbell@championhomes net>
512 1/07 3:15PM
Tire &Axles

Running Gear

I

n
I
I

Dear Jim,

Iknow you are very busy and your business needs your attention in order to
remain strong and profitable. West States has been business since the
1970's and has a reputation for taking care of their customers and pulting
safety first. We currently supply 10 MH plants and are expanding in your
area. Our customers enjoy betler profits because our overhead Is lower tha,
the competition and that means lower pricing without sacrificing quality.
We are in the area lo stay and we consider you the premier account in the
area. Iwill be in your area tomorrow afternoon (Tuesday between 2&3pm) and
would like to take a small amount of your time to go over our offer to
supply your factory with axles & tires.

f]
g

Thank You, in advance.

81
ar
'f l

Ulysses Mori

.

Emergency road service (local)
Factory service and monitoring.
Consignment

.

Road service associates through out the west
Non pttblic company (lower overhead saves you money)
Dealer services.
Insured
Founding chairman NATA (NatlonalAxle & Tire Assoc)

'1
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'CONFIDENTIALITY NOTICE: This message and attachments is owned by Ulysses
Mori and intended only for the use of the individual or entity to which it
is addressed and may contaln information that is privileged, confidential or
exempt from disclosure by law. If the reader of this message is not the
intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that you are
strictly prohibited from printing, storing, disseminating, distributing or
copying this message. If you have received this message in error, please
notify us immediately by replying to the message and deleting it from your
computeb.

From: Ulysses [mailto:ulysses.mori@gmail.comJ
Sent: Wednesday, May 23,2007 950 AM
To: NHolloman@aol.com;tdughi@champlonhomes+net;Chaprnanl25O@aol.corn;

ttwarren@earthtink.net;meison@championhomes.net
Subject: Ulysses MoH

Just a quick nnre to l
a you know 1 hnve talcen a new position with West States itecycli~~gI arn looking
forward to working with this hatd working and respected company. They have been busit~csssince 1969
and I was a part of tile company then wiren wc sfartcd tho first rhird party inspccrion plocess Tor axfc
through RAOCO

Gel1 $Impson fgslmpscrri$tjt;wle.~;urn~
Sank
Wednsday, May 23,2007 92:43 PM
To:
Prescott Larry :Mike GadFrey
SubjeL=t:FW:New Company
From:

Gall Slmpson

General Managcr
TJT Inc
1324 E Beamer SIraet
Woodland Ca 05776
gsjrn~s.:o.n@~t;rxl~~torn
.
800 350-2953 Phane
530 86t -1275 Phone
530 219-0000 Cell
530 661-3390 Fax

-~iriginat ~essage-.-Fmm: Ulysses fImailto:ul~~.mari@gmail,mm]
Sent: Wednesday, May 23,2007 1237 PM
To: gs!mpspn@jtyt-ifi~cum

Sub&&

New Company

lust w~nfcdla drop yoh a nDtc to 1st you know 1am with n new company. W%r State has bctn a quality supplicr
o f used tunning ~ M For
T mtmy yam. L hops I a n bc of scrwV'ccto you. ifyou have nny qucsrr'onacontact rnc at
yo~trbest opporz'urrlty,

Ulycst~ct;Mori
20843 1-7677

. ~ ! l ~ ~ emnri@hma.i
.fi,
I .cfigfllr
?wv.wcstswt ~=irlrlcIc_om
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Mike Wolf

f
?

%

From:
Sent:

Ulysses [ufysses.mori@gmail.comf
Friday, May 25,20078:05 AM

To:

Jim Uendrickson

Mike Wolf
Subject: CONFIDENTIAL QUOTE KIT HOME BUILDERS WEST FROM WESTSTATES
Cc:

Dear Jim,
Thank you for meeting with me yesterday and the opportunity to offer you our services. Our service will
Indude a local service man available 24/7 and is designed to take the worry out of service issues, we
know our business and have years of experience. i know the competition has lower prices in the
market place but our numbers are based on our long term commitment to the area We are please to
offer the foltawjng items and pricing for your consideration.

Brake

I
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Idler
Tire
Parts

-..

,
'

:i

$64.50 ea
$32.45 ea

Respectfully,

Ulysses Mrrri
West States
208-631-7677'
~ ~ ~ ~ ~ ~ . w e s t s t ~ ~ ~ ~ c . ~ o r n

West States is a respected vendor of recycled running gear operating since 1969. We are committed
to the supply, service and safety support of our produd to the Boise factory base. f am the local
representative and have lived in the area since 1999 1 have many years of experience in the recycling
industry incfudihg owning or operating several recycling plants I have served as the founding
Chairman of NATA (National Axle and Tire Association) and a member of the MHI Transportation Task
Force Our experience, commitmen! and understanding of the business will help us service our
customers better than the competition. Thank you for your serious consideration.
*CONFIDENTIALffY NOTICE: This message aob attachments is owned by UIysses Wori aod intended oniy for fhe use
of the jndivfduafof entlty to which it is addressed and may contain information that is privifeged, confidentialor
exernpi from dischure by few, if the reader ofthis message is not the intended recipient; or fhe employee or agent
responsible foi delivering the message to the intended reciplenf,you are hereby notified that you are strict&
prohibited from prfnting, storirtg, dissemfnating, distributing or copyinggthis message. I f you have received this
message in e m & please not;fyus immediately by replyjng to the message and deieflng it from your computer-

7110/2007
I

$86.85 ea

Please respond to this quote by June 10% if accepted we will hold our pricing through March 10 2008.

i

?,

9 per rack
10 per rack
12 per rack

All materials will be placed on consignment with weekly cycle counts terms 1% 10 days, We will
provide road and factory service with a local employee who will respond to factory needs, fransportation
service and back up inventory. Materials not used in production will be removed and e full credit
issued Factory service will include regular visits to help monitor proper installation and use 05 our
products. Road service will include documentation of repairs and shipping weights. 10 working days
are required to stage the first order

/
L.

99 %" Brake Axles
99 '/;" Idler Axles
8.14.5 12pIy Used
Quote on request

Subject

Entry Type:
Sf art:

End:
Duration:

Axle Tire and Parts Quote
E-mail Message
Fri 6/8/2007 12: 13 PM
Fii 6/8/200712: 13 PM
0 hours

From: ulysses,mori@grnail.corn <ulysses.mori@gmaif .corn>
To: Terry LaMasters ~tlamasters@guerdon.com>,Dave
Higgs (dhiggs@guerdan,com)
<dhiggs@guerdan.corn>
Cc:
We are please to offer the fallowing items and pricing for your consideration:

"'I
j" j

99 34' Brake Axles

9 per rack

$86.85 ea

99 K" Idler Axies

10 per mck

$64 5 0 ea

8.14,5 12pIy Tire Used

12 per rack

$32.45 ea

8.14.5 14ply Tire Used

12 per rack

$37.45 ea

Equalizer (rocker)

each

ea

$4.95

Shackle bolts

3"

.35

ea

Shackle bolts

3.5"

.48

ea

M33

Shackle Links

ea

-80

.I8

2 or 2.5"

95 % 77K.axlesnew

9 per rack

Slip Hanger Klts

each

ea

$279.00 ea
$54.80 ea

stip spilngs/lubed
tubed

12 per rack
$83.58 ea
Tires & 7" heavy duty rims are
9.14.5 14pty Tire Used
matching units property rated. Standard 6K MH Rims if used would reduce price.

AO
I mate ria!^ can be placed on consignment with weekly cycle counts terms 1% 10 days. We wili provide road
and factory service with a local employee to respond to factory or transportation senrice and arrange for
service outside response area. Materials found not suitable for use in production will be removed and a full
credit issued. Factory service will include regular visits to help monitor proper installation and use of our
3.

MOR100068
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products. Road service will include documentation of repairs and shipping weights. Delivery dates will be
based on actual production at time of order and is subject to stock on hand. If consignment is not desirable or
room is an issue we can warehouse with a blanket purchase order and deliver as requested

We can also recover axles, inspect. repair and retum CNORNVNID check on other locations.

Please respond to this quote by June 18
:,
used axles and tires.

if accepted we will hold our pricing through March 10 2008 on

Respectfully,

Ulysses Mon
West States TIA
208-631-7677

http://ww.weststates-inc.com

West States is a respected vendor of recyded running gear operating since the 1970's. We are committed to
the supply, service and safety support of our product to the Boise factory base. Iam the local representative
and have lived in the area since 1999 and have many years of experience in the recycling industry including
owning or operating several recycling plants. 1 have served as the founding Chairman of NATA (National Axle
and Tire Association) and a member of the MHI Transportation Task Force. Our experience, commitment and
understandingof the business will help us service our customers better than the competition. Thank you for
your serious consideration.

*CONFIDENTIALITY NOTICE: This message and attachments is owned by Ulysses Mori and intended only
for the use of the individual or entity to which it is addressed and may contain information that is privileged,
confidential or exempt from disclosure by law. If the reader of this message is not the intended recipient, or the
employee or agent respansble for delivering the message to the intended recipient, you are hereby notified
that you are strictly prohibited from printing, storing, disseminating, distributing or copying this message. If
you have received this message in error, please notify us immediately by replying to the message and deleting
it from your computer
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From:

Steve [Steve@weststates-hc.comj

Sent:

Tuesday, June 05,200710:03AM

To:

Utysses

_"

___~-_-_l_II_-...l.C-I...

-_ --__

Subject: RE: Guerdon. ID
Good morning. Were are the prices as requested

9 5 3 Brakes 7-K with slip spring @ $218.00 FOB Texas
900 x 14.5 Tire & Rim Assemb. $8 1.58 Ea.
7 K Tandem Hanging Kit $48 00 Ea

-

Thanks, steve.

From: Ulysses ~mailta:ulysses.mori@gmafl.cam J
Sent: Wednesday, May 30, 2007 4:07 PM
To: Donna Sartini; Heath Sartini; Steve
Subject: Guerdun, ID

Chassis,
9.24.5 14pIy tires and rims. "new"
95 54 7K axles new9'/slip springslslip spring kitslany bmdzerts on shake1 bolts and dust caps.
Will use any brand axle.
Banana

W-33B-5 (thick)

m

8-14.5 I2ply "uscd"
99 K axles "wedv'
9/16 x 28 x 3 and 3 (/2 shackle bolts
ii

Steve, will need to go over cost? price and sourcing.

OR my way to Oregon to make call tomorrow.

-

From:
"Ulysses" cuiysses mori@gmail corn>
<"Jeff Chrisman \(Business Fax\)">, "Jim Bell" <jbeli@championhomes net>, <"'Lad
To:
Dawson YBusiness Fax\)"'>, "'Mike Wolf" <rnwolf@kitwest com?, "Milton Barningham"
<nashua@nashuahomesofidahoc o w
Date:
6111107 3:22PM
West States Tire &Axle update
Subject:
Monday. June 11.2007

it has been several weeks since we have let you know Wesl States TIA is
establishing an outlet here in Boise. Most of you expressed interest in
having a local supplier to bring competition to the area but wanted local
inventory. We are currently looking for a location to establish the
operation but orders can be place for truckloads and consigned to you until
lhe local support warehouse has been opened.

Looking forward to having you as a customer.

Ulysses
631-7677

%ONFIDENTIALITY NOTICE: This message and attachments is owned by Ulysses
Mori and intended only for the use of the individual or entity to which it
is addfessed and may contain information that is privlleged, confidential or
exempt from disdosure by law. If the reader of this message is not the
intended recipient, or the employee or agent responsible for delivering the
message to theintended recipient, you are hereby notified that you are
strictly prohibited from printing, storing, disseminating, distributing or
copying this message If you have received this message in error, please
notify us immediately by replying to thb message and deleting it from your
computer

Quote
Vest States Recycling Inc

Date:

July I0,20a7

206 West Struck, Orange Ca 92867

Quote d:

lxol

100-639-3040

Customer ID:

Skytine

Review Date:

30 days

Kit Hame Buildcrs

0:

Caldwell, ID
2520 By-Pass Road
Elkltart, IN 46514
208-549-3520
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Q u o l a t i o n p q a d b)?
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{ccMark Beard
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Steve Pompa

mi i s ? q b t ~ t f o non Ihc gmds named. abject IDthc cundhiom -led
'Toa

i

[skyline'
jour mtck
10 days
!-----,----..---.,,
1%
110 days
ALL. INVENTORY TX'EMS ARE CONSIGNED, TERMS ARE 1% 10 DAYS FROM DATEOF CYCLE COUNT

klaw

p t this quotalon. stfin hcrc and rcirbnc

Factory s w i m ruiN inciildc tcgtilm-visils to help nzonibr praptr ilrstdalintior3 arld ~cscofour pmd~rcts Rand servire inclrtdcs rlocrmntenlnliorr of repair
and $!ripping wcighls Deliwry datcs otr lamproducfs niny be bnsed on nclual prodricfiort schdufe ni flre tinre ojordcr.

Thank you for the opportunity to earn your business!
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1

R.l THE UNIED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAI.10
2
3 T J r, MC ,a Washington corporation, )
4
Plaintiff,
)
5
vs.
) No 01-CV-416
6 PATRICIAJ. BRADL.EY,DARREN M. BRADL.EY,)
7 0. KELL.Y BRADLEY, MARK T. WILSON, )
8 RICHARD 1. MORRIS, MARK W. BRADLEY, )
9 GEORGE BAYN. MARY CARTER. each
1
10 individually; BTR AXLE & TIRE, MC, a )
I I Washington corporation; BRADLEY TRAILER)
12 REPAIR; and SAC WDUSTRIES, MC ,a )
13 California corpomtion,
)
I4
DeTendaots
)
15
)
16
DEPOSITION OF ULYSSES MORl
17
Sealember 26.2001
18 REPORTEDBY:
19 JoAnn lltomas, CSR No 694, RPR, Nolary Public
20

Ulysscs Mori 09-2G-2001.txl

1
TIiB DEPOSITION OF ULYSSES MORl was
2 taken on behalfof the Defendants at the offices of
3 Jones, Gledltill, bless, Andrews. Fuhrman, Bmdbury &
4 Eiden, P A , 225 N. 9th Street, Suite 820, Boisc,
5 Idaho. commencing at 9:35 a m on Scptembcr 26,
6 2001, before J o h n Thomas, Certified Shorthand
7 Reporter and Notary Public within and Tor the Statc
8 of Idaho. in the above-entitled matter.
9
APPEARANCES:
10 For Plaintiff:
II
Moffalb Thomas, Barrclt, Rock & Fields, Chrtd
12
BY MR JAMES L MARTM
13
101 S Capitol Boulevard, 10th Floor
14
Boise, Idaho 83701
15 For Defendants:
16 Jones, Glcdhill, Hess, Andrews, Fuhrman,
17
Bradbury B Eiden, P.A.
18
BY MR. BRAD ANDREWS
19 225 N 9th Street, Suite 820
20
Boise, Idaho 83701
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I
ULYSSES MORI,
2 first duly swom to tell the truth relating- to
3 said muse, testified as Tolio~vs:
4
EXAMMATION
5 QUESTIONS BY MR. ANDREWS:
6
This is the lime scheduled Tor Mr Mori's
7 deposition.
0 You've been ar a number of the
8
9 depasitions, so I think you understand a lot of L e
10 ground rules, but let's just go over a couple of
I I them so we have those in mind.
12
I will nssume, ifyou nns~vevera question,
13 you understood it. lf you have diflicully
14 undersknding (hequestion, let me know, and I'Ii
15 try to rephrase it so thal we can communicate
16 effectively.
17
We need to each try to speak one at a
18 lime. So I'll trv to extcnd the counesv of
19 letting you finish your answer, and you try lo let
20 me finish Ulc auestion. Sometimes 1 know vou know
2 1 what the quesion is going to be, and 1'11 (;to
22 get it out so that you can answer as quickly as

You need to answer audibly so that she
o record of tha! And if you need a break
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1
Q. Could you tell me what year that was?
2
A it was i n the early '80s. Ithink.
3
Q. Have you ever been deposed other than
4 that occasion?
5
A. No.
G
Q. Have you testified at trial?
7
A. No.
8
Q. I.lave you testified at any administrative
9 proceedings?
10
A. Explain.
1 I Q. Work Comp, any governmental
12 administntive hearing, whore there's an
13 administrative hearing officer and they ask
14 questions and you present testimony?
I5
A. The only other time that 1recall
16 testifying was i n a case with Mike Bettleyon.
17
Q. And the case with Mr. Mike Bettlcyon was
I 8 the w e that was brought regardinghis competition
19 withTJT?
20
A . Correct.
Q. And when was %ha<when was that case
21
22 pending?
23
A. 1don't recall the year. It's been a
24 couple o f years ago..
Q Okay. Was itbefore Leg-it merged with
25

00005
I at anv time. let us know. and wc71 accommodate
2 that.
Okay. Will you slate your name for the
3
4 record, please.
5
A Ulysses B. Moti.
G
Q. And, Mr. Mori, have you ever been
7 deposed before?
8
A. Once severai years ago.
9
Q.. Whcre was that?
10
A. It was in Stockton, California.
11
Q. And what was the nature of the case?
12
A. Idon't recall what the case was. I
13 wasn't involved in it.
Q. Okay.
14
IS
A. I was called as a -- they just wanted to
16 ask me some questions
17
Q. You were called as a witness?
18
A. Uh-huh.
19
Q. Did you testify at trial in that case?
A. No.
20
21
Q. Were you represented by counsel?
22
A. NO
23
Q. Was it a deposition regarding your
24 business?
25
A. I believe so.
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2
A No.
Q. Okay. So it was aRer that. And did
3
4 you testify at trial or hearing?
-.
5 - A. tiearing.
6: Q. Hearing?
7
A Yes.
8
Q. What was the hearing?
9 . A. What wai the heating?
Q. What was the hearing about?
10
II
A It was about him breaking his
12 non-compelition agreement.
13
Q. With'WT?
14
A. With'TJT.
15
Q. Did Mike Bettleyon work for you beforc
16 he IeR'T-Ti?
17
A. Yes.
Q.' How long had Mike Bettleyon worked with
18
19 you?
20
A. Seven1years, 10 or more.
Q. Where was that; where was that hearing
21
22 conducted?
A. Stockton, ~aiifornia.
23
24
Q. Do you recall if it was in slate or
25 federal court?

h
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I A. No.
2
Q. Do you recall thejudge's name?
3
A. No.
Q. Do you recall the lawyer's name that
4
5 represented TJI'?
6
A. Ibelieve i t was Chris log.
7
Q. And do you know the lawyer's name that
8 representedMr. Bettleyon? "Beltleyon " I ' m
9 sorry.
10
A. 1don't recall.
II Q. Okay. Have you been a party to any
I 2 lawsuits?
13
A. Yes.
14
Q. Okay What lawsuits have you bccn a
I S partyto?
16
A. Fran Guillen IawsuiL
17
Q. Fran -how do you spell that last name?
18
A. G-U-I-L-L-E-N.
19
Q. And what's that lawsuit; wha! was that
20 lawsuit about?
21
A. That was a discrimination lawsuit.
Q. Filed by Fran Guillen; is that co~ect?
22
23
A. Yes.
24
Q, Against you individually?
25
A. As Irecall, it was TIT and myself:
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1
Q. And when was that; when was that case
2 filed?
3
A. I'm guessing it was in'98, and tl~al'sa
4 guess
5
0 ,411 right
- Who re~resentedyou in thal
6 me?
7
A. VelmaL.ym.
8
Q "Lynn*?
9
A. "L.ym." I think it's L-Y-M.
10
Q . All right. And did Vclma Lym also
I I represent Tn?
12
A. Yes.
13
0. Do you recall who rc~rescnledFran
14 ~ u i i l e n ? .
15
A. No
16
Q Now, I take it you didn't tcstify in
17 this case by means of either deposition or a
I8 hearing or irial; is that accurate?
19
A. Yes
20
Q. Did the c s e settle?
A. Yes
21
Q. What were tho terms of settlement?
22
MR MARTIN: 1'11 object to the extent
23
24 Ulat lhe t e n s of thal settlement are confidential
25 in nature
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I
Q (BY MR. ANDIZEWS) 1s lhc entire
2 settlement confidential?
3
A. Yes
Q What was the nature orthe claims thal
4
5 Fran Guillen asserted against you individually?
6
A I believe she claimed discrimination in
7 the workplace, and lherc was sexual discrimination
8 1 don'l know the exact letminology of it
9
Q Did she brinc a hostile work cnvironmenl
10 claim; dpes that sound 1I
A. I don't recall.
12 Q, Did Fran Guillen work ror TJT?
13 A No.
14
Q, Who did she tvork for?
15 A. Leg-it Tire Company.
16 Q . Why was TJT a defendant?
17 A. TJT had purchasedkg-it.
18 Q. So she worked for TJT, didn't she?
19 A. Not that l recall.
20
Q. Did L.eg-it Tire Company continue to
21 maidtain a scparatc corporate identity following
22 acquisition by T J P
23
A. No, sir.
Q. So explain to me how Fran Guillen worked
24
25. for Leg-it Tire Company. Did her claims predate
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I the acquisition?
A. I don't recall Be claim dates.
2
Q. 1think we've updalcd the exhibit book.
3
4 Let me check.
5
Okay. Why don't you takc'a look at
6 Exhibit 138,please. Andcan youidentify what
7 Exhiblt I38 is?
A It looks like a w p y ormanagement
8
9 meeling notes,
10
Q. What's the date?
II
A. August 191h, 1998.
12
Q. Do you recall attending U~ismanagement
13 meeling? Look on page 3.
14
MR. MARTIN: Take your time and review
I5 it ifyou need to.
16
THE WITNESS:. Yes;
17
Q. (BY MR. AN.DREWS) Okay. There's an
18 entry, "Harassment lawsuit update, Swtt Becchie."
19 Is thal Ms. Guillen's lawsuit ihat we're talking
20 about?
21
A. Unless there was another: I t assume
22 so:
23
0. Well, do you'recall Mr. Beechte's update
24 a1 the manageme& meeting?
25
A No.
'

'

--
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1 Q You don't recall anything about the
2 report at the management meeting on Auysl19,
3 1998, about Ms Guillen's case?
4
A I don't recall the content.
Q Do you recall anything about it? Do you
5
6 reall that subject being discussed?
7
A. I don't recall a discussion.
Q Do you recall the subject hcing
8
9 discussed?
10 A The only thing that brings to mind that
11 it was discussed is thecopy of the minutes. I
I2 don? recall any of the dialogue.
13 Q. Since you were a derendant in the case,
14 would you have IeR the room during the update?
15 A I don't recall leaving the mom
16 Q Tell me what Ms. Guitlen's claims
17 individually against you wen: with respect to the
18 sexual discrimination or sexual harassment What
19 did she say happened?
MR. MARTW Brad, I realize this is
20
21 discovay lo that deposition and you're entitled to
22 go into matters that have some relevance to the
23 pending litigation, hut I'm struggling to
24 rationalize in my own mind what the relevance of
25 this inquiry may be
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I
MR. ANDREWS: Fine.
2
Q. You canansww:
MR. MARTM: I'll object to the form of
3
4 the question.
Q. (BY MR ANDREWS) Okay.
5
MR MARTM: And, further, I'd object to
6
7 the extent that Ms, Gullien's complaint probably is
8 a matter ofpublic record, and to the extent that
9 the complaint speaks for itsd$ that information
10 is pmbably mom raidily available through court
I I records than it is thmugh ljrng to ask this
12 witnws to recall the specific claims.
13
You can answer, ifyou recall.
14
.THE WRNESS: You know, I really don't
I5 recall the s~ecifics.
I6
Q . (BY MR. ANDREWS) She claimed that you
17 sexually disc~iminatcdagainst her, and the minutes
18 reflect that it was a harassment larvsuit. And
19 without describing the claims contained in the
20 complain< what was the general nature of her
2 1 complaint against you?
22
MR MARTM. rII object lo the
23 misrertresentation of that Exhibit 138. He did not
24 say h i recalled that spccific mceting related to
25 the Guillen claim or not He has no rewll of [hat
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I today
2
Q. Did you help in the preparation or the
3 compilation of Ute documents that had been produced
4 in canjunction with Mr Prescott's deposition
5 primarily, but in conjunction with the other
6 depositions of IJT employees?
A. What do you mean?
7
Q. Did you hclp with the process of putting
8
9 documents together?
10
A. With the actual .
vuttinr- of the documents
i l together?
12
0. Yes
3
A. No.
14
Q. Did you gather any documents from your
15 offices oryour files as parT of this process?
16
A. Yes.
17
Q. Okay. What documents and files did you
18 help compile,just gweral categories?
19 A . Wdl, f turned all the documents in lo
20 the altorneys.
21. Q. Did you turn in the docum&ts relating
22 to the Leg-It acquisition?
A . t believe they have- I didn't turn any
23
24 Leg-it documenls in because they have them.
25' Q. What kind ofdocumcrits did you provide?
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I meeting and whether that was the subject of that
2 discussion.
3
Q. (BY MR. ANDREWS) 'That meetingaside,
4 what did she say happened?
5
A. I don't remember what her specific
6 cotnplainls were.
7
Q. [.low about her general complaints?
8
A. Cicncral complaints, you know, I would be
9 guessing. I would have to review the documents to
10 give you a fair answer.
Q. Did you personally pay anyfhingtowards
II
12 the settlemcnt of the case?
13 A. I think die settlement ortlte case is
14 confidential.
Dav. anvlhinn
15 0. Did FJT .
. toward the
16 selt~mcnlof tile case?
17
A
The settlement-I8
MR MART IN: I'm going to object because
19 the terms are confidential. To the extent that
20 those terms are confidential, you're not entitled
21 in this deposition to go into those specific terms.
Q (BY MR. ANDREWS) Did you bring any
22
23 documents with you today in response to the
24 deposition notice?
25
A I didn't bring any documents with me

-

'
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I
A . I may liave provided some notes. I
2 believe I provided two pieces of paper regarding
3 some conversations I had had with the Bradleys.
Q. Did you4
5
A. And
6
Q. Go ahead. I'msorry
7
A. And I turned in some documents that I
8 had from SAC Industries.
9
Q. ' Okay. Did you review any docutnents in
10 ore~arationfor your deuosition?
1 1 ' A Yes. I2
0. Whatdidvou review in .oreoaration for
13 you;deposition? 14 A. I looked at some board minutes. I
15 recall some notes, and that was basicnlly about it
16 Q Do you know which board minutes you
17 reviewed?
18 A. No.
19 Q And the notes that you reviewed, were
20 those relatine to the conversations that vou had
21 with the ~ r a i l e ~ s ?
22
A. No
23
Q The other notes that you mentioned
24
What's your current position at IJT?
25
A Sales manager

--

.
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I
Q. And what are your responsibilities as a
2 sales manager?
A. Sales for the corporation.
3
4
Q. What typeof sales?
5
A. Axle and tin: salcs.
6
Q. To factories?
7
A- Yes.
8
Q Okay.
A Dealersales, which would include
9
10 tie-downs. piers, setup materials, skirting, I
I I think Vi~uecn,steps,awnings,hammers, tape
I2 mensures
13
Q. Okay. So you're involved in'sales to
14 tlic faclories, dealer sales. Any othersales.
15 general categories of sales that you would include
t6 within yourjob description?
17
A.. Factory and dealer sales.
18
Q. That about covers it?
A. Pretty much.
19
0. Who reports to YOU at TJT?
20
21
A. ~ o u g & n k .
22
0. What's DOUE'Stitle?
23
A. Assistant a i m manager
24
Q. Do you price tires and axles and quote
25 prices for tires and axles to the factories as part
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1 ofyour responsibilities?
2
A. Not- not generally.
3
Q Somebody else docs that? Are the
4 general managers of the various locations primarily
5 charged with the responsibility to quote prices?
6
A They -- they actually physically do the
7 quote.
Q. Okay How long have you been the salcs
8
9 manager?
10 A Maybe a year, year and a half. somervhere
I I inthere
12 Q Maybe it would be easier to just go back
13 from Icl's work from when Leg-it was acquired.
14 When
Leg-it acquired by TIT?
15 A. I believe that that was June of '96,l
16 think.
Q. Is it your recollection Uiat Legit was
17
18 acquired bcforc Bradley Enterprises was acquired?
19 11' 1 represent Bradley Enterprises - t h e merger
20 was in November of '96
21
A. No. Leg-it was acquired after Bradley.
Q. Okay So is it accurate that
22
23 discussions may hnveslartcd between Leg-it and TIT
24 in the summer of'96 time frame?
25
A There's been an ongoing conversation -

--
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I
2
3
4

Okay.
between Terry and l for many yeacs.
A
Q Was the stock in Leg-it acquired by TIT?
A. Yes
S
Q After the stock of Leg-it IVBS acquired
6 by TJT,whal was your first position? Did you
7 become employed with TIT?
8
A Yes, t became employed
9
Q. And did you hav~memploymeutagreement
10 with TIT?
Il
A. Yes, I did.
12
Q. And what's the term of your employment
13 agreement?
14
A. 1 believe the term was four y w s fmm
15 the date that we signed the documents.
16
Q. Okay Does the employment agreement
17 specify a position that you will hold at TJT?
18. A, t think at that timc it said managerof
19 the Woodland facility.
2 0 Q. Thc Woodlnnd facility was the Leg-it
21 facility, is tho1 mnrcl?
22
A. Correc(..,
23. Q. Okay. Did you manago the Woodland
24 facility aRer the acquisition?
25
A. Yes.
Q

-
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I
Q. And how long did you manage the Woodland
2 facility?
3
A. I'd have to sav it rvas nrobablv less
4 than a y w , but I donh recall. '
5
Q. And after that, I take it yourjob
6 changed at TIT; is that correct?
7
A. Yes.
8
Q . And whal did yourjob change to after
9 general manager of tho Woodland facility?
10 A. New products manager.
11
Q. And what was yourjob responsibility as
12 new products manager?
13 A. To try and find new products.
14 Q. How long were you the new products
I5 manager?
16
A. idodl recall..
17 Q. When did you become the sales manager?
1 8 You said about one yeaR
19 A . When did I become sales manager?
20
Q. Yes.
21
A. 1don't reull the specific dale
2.2
Q. Was it about a year ago? Did I
23 understand you cotrectly, or am I
24
A I think it was somewvherc around February
25 of'98, if I recall.

-
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I
Q. Who was the new products manager before
2 you?
3
A. We did not have a new products manager
4 berore me.
5
Q. Who succccded you as the new products
6 manager?
7
A. I continue to look for new products
8 today.
9
Q. Is it accurate that new products or
10 looking for new products is part of yourjob
I I description as a sales manager?
12
A. Yes.
13
Q. Did your employment agreement specify a
14 salary or a wage?
15
A. Yes.
16
Q. And what was that?
17
A. As I recall, it was 150,000 per year.
18
Q. bias your salary or wage changed since
19 the acquisition of Leg-it by 'TIT?
20
A. Repeat it,plew.
21
Q. Has your salary changed since the
22 acquisition of Leg-it by .TIT?
23
A. Yes.
Q. Did it change when you became new
24
25 products manager?

-
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1 the year, if lhe company makes money, you receive a
2 bonus?
3
A I believe that chew is a formula in
4 place, or at least there was one talked about.
5 Whether it's currently in place, I don't know, hut
6 I I believe that 1 would be eligible under that
7 plugam.
8
Q. Have you ever seen any wriuen document
9 explaining the company bonus program?
10
A. Pve seen some draRs
II
Q. Do you have any stock options for stock
12 in TIT?
I3
A. No
Q Are you ashareholderof711?
14
IS
A. Yes.
16
Q. And how many shams olstock do you own
17 currently?
I8
A. Approximately 247,000
19
Q. When TIT acquired Leg46 who were the
20 shareholders of Leg-it?
21
A. Myself.
Q. Anybody else?
22
23
A No
24
Q Are you married?
25
A Yes.

-
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I
2
3
4

A. No.

Q. When did your salary change?

A. I don't recall the datc.
Q . What's your current salary?.
5
A. 85,000.
Q. Did you execute an amendment to your
6
7 employment agreement reflecting your salary change?
8
A. No
9
Q.. tlas your cmploymcnt agreement been
10 amended in any fashion?
11
A.. No.
12 Q. Arc you eligible for any type of bonus
13 program currently at TJT?
14
A. The company has a bonus pmgram
I5
Q. Okay. And you're eligible for the
16 company bonus program?
17 A. I believeso.
18
Q. What is your understanding of the
19 company bonus program for which you arc eligible?
20
A. We make money, I make money.
21
Q. is thcre a percentage or formula or
2 2 anything like that?
23
A . I believe there is.
24
Q. Is it discretionary whether you receive
25 a bonus, or is there a formula that at the end of
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I
Q . okay: Were you married a( the time of
2 thc acquisition?
3
A. Yes.
4
Q. WhaPs your wifds name?
5
A. Vickie.
Q. And was shea shareholder with you in
6
7 Leg-it?
8 . A. We were married.
9
Q. Were the shke certificates in Leg-it in
10 your name individually?
II
A. I donZ recall:
12 Q. Did you consider your ownership in
13 Leg-it separate property or community property?
14
MR. MARTIN: Object to the extent that
15 requires a legal condusion or legal analysis.
16
You cari answer, if you understand.
17
THE WrrNF3S: They wereours.
18
Q . . (BY MR. ANDREWS) Okay: What was the
19 consideration you received for your shares ofstock
20 in &-it fmm TJT . .
21
A. I received somecash and stock.
Q. And how much cash did you receive?
22
23
A. I think it was around I don'l recall
24 the exact figure, but I think it,was around
25 500,000.

-
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I
Q Do you recall how many shares of stock
2 you received in TJT?
3
A Maybe -- it could have been 300.000
4
Q Okay And did you value (he shares of
5 stock of TJT at lhe time of the acquisition?
6
M R MARTIN: Object to the form.
7
Q (BY M R ANDREWS) What was the value of
8 the shares of the stock
9
A. According to wl~ir(?
10
Q What did you think lhey were worth?
II
MR MARTM: What was the current urice
12 o f the stock at the time of the merger?
13
0. (BY MR. ANDREWS) Yes
I4
A. ihe slock pri& at the iime of the
15 merger, if l recall, was $1.75.
16
Q. Have you sold any of your Stock in T J P
17
A. Yes.
Q. How many shares olstock have you sold
18
19 in TJT since the acquisition?
20
A. FiRy thousand.
21
Q. And when did you sell those?
22
A. I don't recall the date.
23
Q. Do you recall (he price per share that
24 you sold those shares for?
A: 1 &ink it was a dollar.
25

I
Q Why has yoursalaty been reduced from
2 150,000 a year to 85,000?
3
A The industry is struggling
4
Q. Whcn you were the gencnl manager of
5 Woodland, I assume YOU worked in Woodland.
6 faiifomia; is that co&d?
7
A. CorrecL
8
Q. And when you were the new producls
9 manager, where was your oflice?
10
A. At my home in Davis
11
Q Davis, California?
12 A Uh-huh.
13
Q And where is your oftice as sales
14 manager?
15 A. Emmett. ldaho.
16 Q. Have
moved to Emmett?
17 A. No.
18 Q Where do you currently mide?
19
A. In Star.
20
Q Star, ldaho?
21
A Yes
Q. When did you move to Star?
22
23
A 1 think it was January of2000
Q Would that roughly approximato when you
24
25 became sales manager?

-
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A. NO.
Q . Okay.
2
3
A I don't believe I w a manager - sales
4 manager at that time.
5
Q. So you moved to ldaho while you were the
6 new products manager; is thal accurate?
7 A . Yes.
8 . Q. A n d you cumntly work at the TJT Emmen
9 facility; is that accurate?
10
A. Yes.
II
Q. Would you describe your educational
12 background.
13
A; High school.
14
Q. And did you go to high school in
15 California?
16
A. Yes.
17
Q. And when did you graduate?
18
A. 1970.
19
Q. Whatschool?
20
A. Galt Hid, school.
21
Q. And what city is that in?
22
A. Galt.
23
Q. Have you had any formal training since
24 high school?
25
A. No.
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I
Q. I4ave you been lo seminars and training
2 programs and thing of that natuy during your
3 employment with Lcg-it and TJT?
,
4
A. I'veattended seminnn. ,
5
Q Okay. We've covered the positions that
6 you've held, your employment positions at TJT, is
7 thal comcl g'eneml manager, nnv produus
8 manager and sales manager?
9
A.. As I recall, yes. . .
10 Q. Are youa member ofthe board of'
I I directors 01T I T
12
A. Yes.
Q. And how long have you been a member of
13
14 th$ board of directors?
I5
A. Since lbe Leg-it acquisition.
16 Q. And you've been a member of the bonrd of
17 directors continuously since then?
18
A. Yes.
19 Q. Are you a member ofthe executive
20 commitlee?
21 . A. No.
22
Q. I'm sorry?
23
A. No.
Q. Have you ever been a member of tile
24
25 executive committee?

-

.
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A. No
Q. Arc you a member of the executive
2
3 compensation committee?
4
A. No.
5
Q. Have you ever been a member of the
6 executive comnensation committee?
7
A No.
8
0 Are vou a member of the audit committee?
A NO:
9
10 Q Have you ever been a member of the audit
I I committee?
12 A. No
13
Q. Are you a member ofany other committees
t4 atTSI?
15 A No
16 Q. I'll represent those are the only three
17 formal ones that I know of, but I'm not sure that
18 l 19
A. Were you asking about management groups
20 or anyihing like that?
Q. I understand that management meets, the
21
22 managers meet, but it's not really a formal
23 committee of il~eboard; is that accurato?
24
A. Correct.
25
Q. Okay. At the time of the acquisition,
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1 Q. Okay Ill represent that I've seen
2 something that you joined the board in the May-June
3 of '97 time frame. Does that sound about right?
4
A. Ihatsounds right.
Q. Is that close in time to when the
5
6 acquisition, the merger, would have been finalized?
7
A. I believe you're correct.
8
Q And I lake it that you were the owner of
9 Leg-it before the acquisition, correct?
10 A. Yes.
Q. And were you the managerlpresidenUCE0
II
12 of Leg-it?
13
A. I was the -yes.
14 Q Why don't you describe your employment
15 history. And it's up lo you, ifyou want to go
16 from h i school forward, that's fine if you want
17 to go from Leg-it backwards, that's fine.
18
A. Part-timejobs in high school. I
19 maduated from high school, went to work for
20 ~ c ~ l c l l Air
a n POL
Base in a regional occupation
2 1 trainina center-type job. Went from there to
22 ~itlsbuTgh-~es
~ o i n e Steel
s
Company. At my time at
23 Pitlsburgh-Des Moines, I worked as a gencrnl
24 laborer, and d e n I left, I was inside sales. I
25 was a foreman there, inventory control, inside
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1 did you enter into any arrangement or agreement
2 with T J T lo govern meinbnship on the board of
3 dircctors for yoursell?
4
A. I don't undersland
5
Q. is there any agreement that's associated
6 with the acquisition that gives you the right to be
7 on the board of directors?
A. I receivcd aposition on the board of
8
9 directors that came along with the acquisition
10 Q Is it a position that you're entitled to
I I because of the acquisition?
12 A. There's no entitlement, that I know o t
13 Q. You were, I guess, nominated or placed
14 on the board of'directon, but you don't have any
15 contractual right to be on the board of directors?
16 A. Not that I recall.
17 Q. Do you have any voting agreement
18 relating to your shares ofstock?
19 A . What do you mean?
Q. Is there any agreement in place that
20
2 1 governs how you are to vote your shares of stock
22 for purposes of'board mcmbenhip?
A. No 'The stocks are mine:
23
24
Q. Okay.
A. I vote my stocks.
25
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I sales, orderproccssing, everything to do with a
2 steel service center Facility.
Q. Okay.
3
4
A. I left them and went to workfor another
5 small steel company. 1 moved out of!lle steel
6 industry and took ajob with Bill Sanini, who at
7 the time owned West States Recycling. I twrked
8 with him until he contracted cancer and psssed
9 away, and at that time I s w e d Leg-it.
10
Do you need the resI?
I1
Q . No. Where is West Slates Recycling;
12 where was the facility that you worked?
I3
A. In ihornton, California.
14 Q. 'Thornton?
15 A. Thomton.
16. Q. And how long were you at West Stales,
17 just approximately?
18 A. Three or four years.
19 Q. When did you stanLeg-it?
20
A. It was the late '70s or early '80s.
21
Q. I'm not sure I understood. Did Leg-it
22 gmw out of West Slates? Did you kind of take ovcr
23 West Slates and change it to Leg-if, or was Leg-it
24 something separate from West Stales?
A. When Bitl was struggling with his death,
25
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I he made some anangemenls with a company in Texas.
2 Thenamcolthe wmpany in Tcxas wasS.H. Leg-it
3 Company. And with his arrangements, he was getting
4 an override on all the business that we developed
5 in California.
Somewhere during that process, tile
6
7 company,. H.S. Lag-it Company, was sold, and they
8 decided thal their operations in California were
9 not needed. So at that time I took out a business
10 license as Leg-it Tire Company, and I work& at the
I I business for sevcral years and offered it for salc
I2 to Terry Sheldon with. TIT.
13
Q. Did you obtain the permission of the
14 S.13 Leg-it Compnny lo incorponte as Leg-it Tire
15 Company?
16
A. No.
17
Q. Were you a bnnch or were you associated
18 with the S.H. Leg-it Company at the lime thal you
19 formed Leg-it Tirecompany?
A. I believe what was going on at the time
20
21 is that the VP a1 S.H. Leg-it Company his name
22 was Dave Wagner, and he made this arrangement with
23 Bill Sdni for the ovcmde And I believe lhat
24 no one else at S.N. Leg-it Company knew about us.
Q. Okay:
25

-
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1
A. And when they went through their
2 acquisilion process, I believe that he closed down
3 [he facility where he would not be discovered. So
4 there was no one to ask permission.
Q. Did you continueas Leg-it Tim, did the
5
6 override program kind of slop, or did you continue
7 that?
8
A. No. It stopped whcn ~ i ' idied.
l
9
Q. So the override program terminated when
10 Bill died.
11
A. (Nods head).
12 Q. Did Leg-it Tire Company wmpete with
13 West Slates Recycling?
I4
A. Eventually.
15
MR. MARTIN: We need to make sure that
16 you give a verbal ansrvcr. There was one qucslion
I7 that you didn't give a yes or a no to; you jusl
18 kind of nodded yourhead.
THE WITNESS: I didn't lhink it was a
19
20 question. I said "eventunlly"
r that.
MR. ANDREWS: No, ~ r i o to
21
MR. MARTM: The q&stion before that.
22
23
THE WITNESS: Okay.
Q. (BY MR. ANDREWS) When did Leg-it and
24
25 West Slates stad competing?
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I

A When I grew big enough lo start
2 competing.
Q. What was Leg-it's area, the territory
3
4 that it operatai in at the time orthe acquisition
5 right in the 96-97 area?
6
A. Primarily?
7
Q Ycs
8
A. Primarily, Northern California
9
Q. Where else?
10
A. It's the only place 1 had a facility.
I I We were limiled by how far we could exlend with our
12 equipment.
13
Q. Did you do business in the stale of
14 washinglon?
15
A. Yes
I6
Q. Did you do business in the state of
17 Oreron?
18
A. yes
19
Q. Did you do business in Nevada?
20
A Yes.
21
MR.-MARTIN: I guess this is during my
22 time
23
MR. ANDREWS: This is before, pre
24 acquisition.
25
MR. MARTW Okay.
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I
Q (BY MR.ANDREWS) Any other slates that
2 Leg-it did business in?
3
A What do you mean by "doing business'?
4
(Mr Sheldon leaves the deposition.)
Q (BY MR ANDREWS) Did you do business in
5
6 Arizona?
7
A Yes
8
Q Did you do business in Texas?
9
A. What do you mean by "doing business"?
10 Q Did &-it have any business in Texas?
11 Did you buy tires and axles from Texas or sell
I2 tires and axles to Tcxas?
13 A We sold tires to Texas
14
Q Any oUler slates that Leg-it sold
15 product to?
16 A. i think you could probably include most
17 states We did business in a lot of slates:
I8 Indiana, Kansas, New Mexico gee2 Colondo,
19 Idaho, Montana, Florida, Georgia That's all I can
20 recall
21
Q. It was a nationwide company, then?
22
A From ihe slandpoinl thaiw;&re mding
23 sales in various pans of the stalc, but not fiom
24 the standpoint tiiat we were established anywhere
25
Q. At the time of thc acquisition, Leg-it

--

-
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1 sold reconditioned tires and axles, correct?
2
A. Yes.
Q And they bought tircs and axles,
3
4 corrcct?
5
A. Yes.
6
Q. And was Leg-it aiso involved in the sale
7 o f after-market products?
A. On a limited basis at the end of its
8
9 ee
sxlince.
10
Q. Was its primary business tire and axle?
II
A. Yes.
12
(Mr. Sheldon rejoins the deposition )
I3
Q, (BY M R ANDREWS) Was there anything
14 else that it did, other than lire and axle and some
15 limited aRer-market product?
16
A. No1on any continuing basis.
17
Q. Okay. Who do you report to at TJT?
18
A. remy Sheldon.
19
Q. And who did you repon to when you were
20 the new products manager?
21
A. Pan olthe lime to ?eny Sheldon and
22 pan of the time to Bob Hanison..
23
Q. And who did you report to when you were
24 the general manager of'the Woadiand facility?
25
A. Tnry Sheldon, Ibelieve.
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1
2
3

0. Did you supervise Darren Bradley?
A.

NO..

0. Mark Wilson?

4 . A, Well, at the time thit - you'll have
5 lo6
Q. Go ahead.
A. At the time that we ran inlo our
7
8 problems o v k i n Centtalia with ouraccounts, I
9 went overthere fora few w e e k And I believe
10 that Darren, technically, at that time may hive
11 been reporting to me, and so would Mark.
12. Q. Mark Wilson, correct? Mark Wilson?
13
A. Comct.

14
15
16
17
18
19
20
21
22
23
24
25

Q. When was that? Damn lei3 in !he
May-June time frame of 2001.
A. It was the s h e time frome.
Q. So it was near lhc end o f Darren - b e
last couple ofmonths, would i t be in that time
frame. 2001?
A. 11would have been during approximately
the time that he save
to the time
- his resicnailon
he ieR
Q Okay.
A. Or maybe at the time he le5
Q You said you went over to, Iguess,
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I
Q Did you cver report to Pat Bradley?
2
A 7heremay have been a time when she was
3 sales manager and we werc working together.
4
Q Would that have been when you xverc the
5 new products manager?
G
A y e s
7
Q. Did you replace Pat Bradley as the salcs
8 manager?
9
A Idon't think there was a salcs manager
10 when Itook the position
II
Q We've Glked about your employment and
12 your education i-lave jou sccvcd in Ule militacy?
13
A. No, sir.
14
Q. Are you an officer of UT? Do you have
15 president, secretary?
A . Senior vice president.
16
17
Q. Other than senior vice president, have
18 you ever been the president, vice president,
19 secretary or treasurer o f TJI?
20
A. No.
Q. At the time Ulat you worked a1 T'J'T, did
21
22 you supervise Kelly Bradley?
A. No.
23
24
Q. Did you supervise Pat Bradley?
A. No.
25
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I assist orhelp supervise the problems with the
2 accounts at Ccntralia, concct? Is lhat accurate?
A: Yes.
3
4
Q. And what were the problems with the
5 accounts that you were focusing on?
6
A. Iwas -- Iwas concerned about the
7 accounts.
8
Q. Were you concerned about whal type of'
9 accounts; dealer accounts? Factory accounts?
10
A. Alioflhem.
II Q. All accounts. Okay. And whal was your
12 concern?
13
A. My concern was that they werc in
14 jeopardy.
I5
Q. Okay. Why were they in jeopardy?
16
A . They were in jeopardy bccausc we had two
1'1 managers, key managus, that hod given their notice
18 that they wvcre going lo leave 7111,and Iwent over
19 there to do what Icould do to assess the dnmage.
20
Q. Were you there to help with Ulc
21 transition from L e managers thal were resigning to
22 the new management team that would be in place?
23
A. Iwas thcrc to maintain, ifpossible,
24 the business that we had and help with an orderly
25 transition to new management.

-
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I
Q. Who replaced Darrcn Bradiey?
2
A. Craig Joncs.
3
Q Who replaced Mark Wilson?
A. 1 don't bclievc we replaced Mark.
4
5
Q. As pan ofyourefrod to help with the
6 orderly lmnsilion, did you contact customers?
7
A. Yes.
8
Q, And did you conlact lbctory and dealer
9 customcrs?
10
A. Yes.
II
Q. And what would you advise the factory
I2 and dealn customcrs?
13
A. I didn'l advise them ofmuch o f
14 anything.
15.
Q. What did you tell them?
16
A. I didn't tell them anything.
17
Q. Did you ask them anything?
18
A. You know, I asked tilem if U~eirsnvice
19 wllh TJT had been good and if thcy were having any
20 problems with our service.
21
Q. Is that the nature 01 your contoct with
22 the customers?
23
A. Initially.
Q. How long did you stoy in the Cenlralia
24
25 area during this time?
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I
0 I don't think 1 can
2
A. Weli, say it again, then.
3
Q. Did BTR's business h w e any bearing or
4 relationship to your cflorts to assisl in the
5 orderly (ransition of management?
6
MR. MARTM: 1'11 object to the form.
7
THE WITNESS: Sav it one more time.
Q (BY MR ANDREWS) Did the businasof
8
9 BTR relate lo vour cfToorls lo assisl in the orderlv
10 transition ofmanagemenl and lo help maintaiilhe
I I business Lhal TJT had?
12
MR. MARTM: Same objection.
13
If vou understand the auestion..vou can
14 answer i t
15
THE WITNESS: Yes.
16
Q (BY MR. ANDREWS) What impact did BTR
17 have on your efforts to maintoin the business that
18 TIT had during this period of lmnsilion?
19
A They were competing
20
Q. Okay. How were they competing? Were
2 1 thev selline reconditioned tires and axles?
A. ~ F t h atimc.
l
I don't bclieve they were
22
23 selline reconditioned. but thev had auoted
24 f a c l o k s
25
Q Were they gathering raw tires and axles?

.

00042
I
A. On and ON, for about five weeks. I
2 believe.
3
Q Okay. Did your responsibiiilies or
4 duties change during that time?
5
A. What do you mean?
6
Q. Did you spend five ~vceksassessing
7 damage, helping maintain ihc business you had and
8 helping with the orderly transition o f management?
9
A. I didn't hmr all that. I'm sorry.
10
Q. Did you spend live weeks assessing
I I damage, maintaining business that you had and
12 helping with the orderly transition of management?
13
A. I attempted to do thosc things, yes.
14
Q. Did you do anything else?
15
MIL MARTM: You mean, was he also
16
Q. (BY MR. ANDREWS) Wcre you doing your
17 reeular ioh. too?
IS
A
19
Q. During lhat timc that you spenl in
20 Centralia, did you deal with BTR?
21
A I don't recall dealing with BTR.
22
Q Did the business of BTR have anyfhing to
23 do wilh vour efforts to assist in the ordcrlv
24 transiti&?
25
A. Explain

-

-
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I
A. yes.
2
Q. Were they selling afler-market products?
3
A. To what eAtenl, I don't know, but they
4 did seii afier-market pmducls.
S
Q. Okay. .
6
MR. MARTIN: we're talking strictly in
7 that timc, that five-week transition?.
8 .
MR. ANDREWS: In that five-week period,
9 yes.
10 . Q Did you ever supervise ~ i c h a eBradiey?
l
11
A. No.
12
Q. Did you ever supervise Rich Monis?
13 A. No.
I4
Q. Did you ever supervise Mary Carter?
15
A No.
16
Q . Did you ever supervise George Bayn?
17
A. No.
18 Q. Were you involved at all with Michacl
19 Bradlev's
- seoaratlon from TJT?
20
A No
21
Q Do you recall discussing Michael
22 Bradley's separation from TJT at any oflhe board
23 o f direclors'meetines?
24
A Not that 1 recall.
25
Q. Do you know why Michael Bradiey lefl
'

.

1
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I employment with 'IJT?
2
A. I believe he wanted to go into business
3 for his self.
4
Q. And what type of business do you believe
5 hk wanted to go into?
A , He wanted to be in the tire and axle
6
7 equipment and sales and repair business.
Q. Okay. Would that includegathering raw
8
9 tires and axles?
10
A. No.
II
Q . Would that includisclling reconditioned
12 tires and axles?
13
A I guess you could use them on trailers.
14
Q. Would that be
15 A. i don't know if that's what he did.
16
Q. Would that be what you consider relaii
17 salesoltires and axles, would that be
18 generically what-19
A. Yes.
Q Okay. How did you obtain your,
20
21 information of what you understood Michael Bradley
22 wanted to do foliowing his time at .TJT?
23
A. Say itagain.
24
Q. How did you come to understand what
25 Michael Bradley wanted to do after the time that he

-
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I you negotiate (hose same tmns?
2
MR. MARTM: Object lo the form.
3
Q. (BY MR. ANDREWS) Or try to?
4
MR. MAKT'M: Go ahead.
5
THE WI'TNESS: Say again..
Q. (BY M R ANDREWS) Ifyourjob was
6
7 eliminated, wauld you perhaps negotiate those same
8 terms?
9
A. I doq8.tknow. Maybe I would; maybe 1
10 wouldn't.
11 Q. What I'm driving at is, do you have any
12 specific information about the circumstances of
13 Mr. Bradley's deparlure, or is it things that
14 you've just heard?
15
A. It's general knowledge.
16
9, Is it general knowledge that you've
17 obtained through your employment or is it general
18 knowledgelhat you've obtained from the board of
19 diredors, if you can separate the two?
20
A Employment.
MR MARTM: Is it time for a break,
21 .
22 Brad?
23
MR. ANDREWS: Sure. We've b& going
24 For a while.
25
(Recess from 1052 a.m. to 1 1:17 a.m.)
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I spent at 1J I ?
2
A. There was just some -same hasic talk
3 that there was going to be a clrange of some son
4 and that Michael was interested in doine that
5
Q Do you know whether Michael Bradley 6 his iob was climinatcd as a result of a reduction
7 in force?
8
A. Sayagain
9
Q. Do you know whether Michael Bradley's
10 job !vm eliminated as a result of a reduction in
I I force?
12
A. 1 don't believe it was
13 Q What do you believe the circumslances of
14 his separation fmm TIT were?
i5
A. I believe that he wanted to go into
16 business lor his self
17
Q Do you believe his separation was
18 volunlary of involuntary?
19
A. Voluntary.
Q. And ivhd's the basis o f that belief?
20
21
A. If 1 were going to go into business for
22 myself and if i weregoing to negotiate for tirat
23 kind of an arrangement, I would do that
24 voluntarily, if that's my goal.
25
Q IFyourjob was eliminated first, rvould
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1
Q. (BY MR ANDREWS) Mr Mori, a couple
2 follow-up questions: During your tenure as the new
3 products manager, did you develop or bring on some
4 new products for TJT?
5 . A. Yes.
6
Q. Okay, What new producLs were developed?
7 A. I can? recall nll oFthem that 1 worked
8 on, but I recall Sunstar. f$i,orked with a company
9 called The Insider.
10 Q. Whai new product at Sunstar?
II
A. lt was a tubularskylight.
12 Q. And does TJ'T'purchase tubular skylights
13 for sales to dealers; is that 14 A. Wecan.
15
Q. From Suns@? is Sunslar a
16 manufacturer?
17
A. Sunslar was a manufacturer.
18
Q. And what about Insider, what new product
19 was relaled to Tbelnsider?
20
A. In'The Insider, the people had developed
2 1 a heal pump air conditioning unit that replaced the
22 heating unit in a manufsctured home, and so it
23 would eliminate the need lo have air conditioning
24 installed at the job site
Q . Okay.
25
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1
A. And there were some others. I don'l
2 recall them.
3
Q Is it accurate that the new product
4 development related primarily to ah-market
5 products?
6
A Yes.
7
0 Okav
8
A, wdi9
0 Go ahead. Helo me ouL I don't hmow.
10
A It could have deen anywhere wve could
I I have sold it in our organization, inclusive to
I2 anywhere.
13
0 . it's ombablv because I don't understand
14 the business, but are there any new products
15 relating to tire and axles that you were working
16 on?
17
A. No. I would have worked on new accounts
18 forthose if I had an opponunity.
19
Q. Okay And iff understood you
20 correctly, when you started with TJT, you wen:
21 earning S150,OOO; is that correct?
22
A. Correct
23
Q And your current salary is 85,000; is
24 that correct?
25
A. Comet.
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1
A I don't chink solely.
Q. So they wen: related to
2
3
A Market conditions
Q Market. Thai's x ~ aI tunderstood you
4
5 said before. Okay.
6
Did the reductions correspond to the
7 positions? For example, did your
8
(Brief interruption.)
9
MR. MARTW Go ahead. Brad.
10
Q. (BY MR ANDREWS) Did your salary change
l l from 150.000 to 105.000 when YOU became the new
I2 products manager?
13
A. I don't believe there was acorrelalion
14 between the ttvo
15
0 Thev'rc not correlated in the iob
16 till&
17
Olha (han vour W-4s or W-2 forms. is
18 there anywhen (hit you would look to determine
19 when (hose reductions occurred?
20
A. I'd just have to ask somebody
21
Q Who would you ask?
22
A. I'd probably ask Lany Prescott
23
MR MARTiN: i think they're reflected
24 in the board minutes, t w
25
Q (BY MR ANDREWS) Okay. You don't know
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1 Q. Was it one reduction or was there mom
2 lhan one reduction in salary?
3
A. If! reeall, there were two.
4
Q. And do you recall when the first
5 reduction was?
6
A No.
7
0. Do vou recall when the second reduction
8 was?
9
A No.
10 Q Do you recall the amount of the first
I I reduction?
12 A I believe the first one went from 150 to
13 105 Thc second one rvcnt from 105 to 85
14
Q. Were your reductions in pay related lo
15 reductions in oav.for Mr. Sheldon?
16 A. No.
17
Q Were they related go ahead. I'm
I8 sorry.
19 A. No. MY mv conUacL mv emolovment
20 contract, had a E~auscinit that itaied t1;at if
2 1 Pat and Tern were lo wkc reductions. then I was
22 subject to a kduction.
23
Q And that was my question. Were your
24 reductions in pay related to nductions in pay for
25 either Pat or Teny?
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I that Micliael Bradley voluntarily resigned, do you?
2
MR. MARTM: Are you asking him if he
3 knows what was in Michael Bradley's head at the
4 lime or are you asking his opinion?
5
MR. ANDREWS: Not his opinion.
Q. Do you know for a fact that Michael
6
7 Bradley voluntarily raigned?
8
A. That was my understanding at the time
Q. And your understanding was based upon
9
10 what you heard?
I1
A. Yes
12
Q Did you talk to Michael Bradley?
13 A. No.
14 Q. Did you talk lo Darrcn Bradley about
15 that?
16 A. I've hlked lo Darrcn Bradlcy, yes.
0 About Michael Bradle9s ddearture?
17
18
About the about theklim'alion of
19 the retail and how Michael was going to -wanted
20 to buy it, the inventory, and to go out on his own.
21 and i determined that
72.
Q Were you involved in any of the
23 negotiations or discussions aboul the retail
24 inventory and Michael's eventual purchase of a
25 portion of the retail inventory?

A.

-
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A. Meaning was I lnlking to Michael?
2
Q. Were you personally involved in any
3 capacity in TJT with that process?
4
A. lust as a supporting manager, just being
5 aware 02 you know, what we're doing in business
6
Q. You weren't involved in valuing
7 inventory, the retail inventory?
8 A . I did not value invcntory
9
Q. And wereyou involved in hying to
10 establish the price for the inventory?
II
A. No.
12
Q. Were you involved in any discussions
13 with Michael Bradley about severance pay?
14
A. No.
Q. At the time, what was going on in ihe
I5
16 company regarding efforts Lo reduce the SCI&A
17 expenses in the summer 2000 time frame?
18
A. It was an all-out effort on the part of
19 the management ofTlf to reduce ils operating
20 overhead.
Q. And in the summer of 2000, where were
21
22 you working? 'That's Ilas summer.
23
A. The summer before?
Q. Not last summer, but the summer before
24
25 last. Did you live in Idaho then?
1
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1 lower expense, and the overhcad was reduced There
2 were some people that were eliminated, and there
3 were some people that additionally took cuts in
4 pay, 1 believe.
5
0. Do vou believe vou took a cut in uav. in
6 t h i s h e fruke, summe~of2000?
7
A You know.. .
vou should ask mv wife I
8 think she vividly remembers it You know, I wvas so
9 focused on whatever I could do thal I reallv wasn't
10 paying much nuention to the other people They
I 1 all had their own tasks
I2
Q. Who worked lor you in the July 2000 time
13 frame; was that Mr Strunk?
14
A. May have been.
15
Q. Prior to that, did you supervise other
16 employees?
17
A. No.
18
Q. Did you ever supervise Rick'Ercadwvell?
19 A. No.
Q. Do yourecall 20
21
A. Oh. I retract that.
22
Q okay.
23
A For a Wfiile. while I was new uroducts
24 manager, Rick Treadwell and I worked together, and
25 1believe I was, in theory, his s u p i s o r .

.
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I
A. I believe I was working here in Emmelt.
2
Q. If I understood you conectly, that
3 would probably relate to your position as salcs
4 manager; is that -5
A. Yes.
Q. Okay. In your position as sales
6
7 manager, were you involved in the efrorl to reduce
8 the SG&A expenses?
9
A. I was pmbahly more involved in wing
I0 Lo increase margin.
il
Q. As sales manager, you're more involved
12 in the sales side and no1 the overhead side; is
13 that aecumte?
14 A. Correct.
15 Q Did you eliminate any positions of
16 ocoole that worked lor vou at the time?
No.
17 '
18 0. Did vou exuerience anv cutbacks in the
19 sale; - I do21 know if it's accurate to say sales
20 manaremcnt deoartment or division.
2 1 A There were cutbacks
Q. Okay. What kind oi cutbacks occurred in
22
23 the sales management area?
24
A Divisions were looking at their people
25 and seeing if they could manage the business at a
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I
0. What was his oosition at the time that
2 you were working togetl~er?
3 A. I don't recall.
Q Does OEM sales manager sound
4
5
A. Could have been
Q But in any event, he wasn't working for
6
7 you in the hly of 2000 time frame?
8
A I don't believe so
Q. Mr Strunk was working for you in that
9
10 time frame?
II
A I thinkso
12 Q Do you know if Mr Strunk took a pay
13 reduction?
14 A. I have no knowledge oithat
15 0. As a suuervisor, do YOU recall reducinn16 his pay?
17 A. No.
I8
Q Did you bccomc anarc 01 some point that
19 Michael Bradicv had o~cncdhis own business?
20
A. Yes.
0. When do vou recall that you first
21
22 learned that ~ i e h i eBradley
l
.rv& working?
23
A. When 1 really became aware of it was
24 about the time thal we started experiencing some
25 competition, as I recall

--
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1
Q. And what was the nature of the
2 competition (Ira1you were experiencing? Was it in
3 reconditioned tires and wles?
A. It was in the acquisition of raw tires
4
5 and axlesand after-market sales, I think you term
6 it.
7
Q. And do you recall tho time h e when
8 you became aware of that?
9
A. No.
Q. Did you go to Centmlia at the end of
10
I I October of 2000?
12
A. Idon'tthinkso
13
Q . Did you ever have occasion to discuss
Id Michael Bradley's business wilh Michael Bradley?
15
A. No.
16
Q. Did you ever haveorcarion lo discuss
17 BTR's business wilh Mark B~adley?
A. I l l wanted to talk lo someone a1 BTR, 1
18
19 would dl Mark Bradley.
Q. And would that have been tho case even
20
21 during the time Michael was alive?
22
A. Not not solely. 1mean, it would
23 depcndon the business 1was doing.
24
Q. In your capacity as sales manager, did
25 you do business with Mike Bradley or Mask Bradley
~

-
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I to helo sou cslablish a timc frame that vou
. became
2 invol;eh in discussions with BTR? '
3
A. Aaually, 1 was involved before this.
4
Q. 0ka)r. Thars what Pm (lying to gel at.
5
When did you become involved in
6 hiscussions with BTR?
7
At Sometime b e f h Michael's d,ealh.
8
Q- Irl understood itcorre.clly, you did$[
9 speak with Michael about BTR's businesq is that
10 accurate?
II
A. Yes.
12
Q. And so your discussions would have been
13 with Mark Bmdley?
14
A. Yes.'
15
Q Anybody eise? Pat Bradley?
16
A. Ycs.
17
Q. Darren ~ r a d t c ~ ?
18
A: Yes.
19
Q Mark Wilson?
A..No.
20
21
Q. ell^ ~ m d l e ~ ?
22
A. NO.
23
0 . OwreciBavn?
"
,
24
i.
No.
Q Richard Morris?
25
'

,
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1 or BTR?
2
A . No.
3
Q. At some point. did you become involved
4 in negotiations wilh BTR regarding pricing for
5 TJTs purchase o r raw tires and wles from BTR?
6
A. I tried lo establish a negoliation.
7
Q. Okay. When did you lry to eslablish a
8 negotiation?
9
A. Whenever the document was dated.
10 Q. Okay, And the document-11
A. If I remember, was it February 28th?
12
Q. That's where we're going, Exhibit 82,
13 do you have it? I think that's in the volume that
14 you have.
15 A. 82?
16
Q. Yes. Take a look at Exhibit82 and just
17 tell me, generally, what is Exhibit 82?
18 A. It's a letter to Brndley Trailer Repair
19 submiUing somc items for their consideration.
20
Q . And it's February 28th of 2001?
21
A. Yes.
Q. And you wereone of the signatories on
22
23 that letter?.
A. Yes.
24
Q. Is that the leucr you'm referring to
25

Ulysscs Mori 09-26-2001.txt

Page 58

00060
1 A In the nceolialions?
2
Q Yes
3
A No
4
Q. So if I undestand it eonectly, when
5 you were involved in these negotiations, you spoke
6 with Mark Bradley, Pal Bradley or Darren Blmlley
7 from the Bradlevs Anvbodv
, ,else?
8
A No.
9
Q. Who was involved, ifyou will, from the
10 TJT side? We've got yourself Was Mr Pmscon
11 invotvcd?
12 A. At this date and timc here, on
I3 February 28&?
14
Q Yes.
15 A. I developed that myself.
16 Q You developed the proposal thal's
17 contained in Exhibit 82?
18 A. Corrocl
19 Q And 1 think, if l understood you
20 correoUy,therc were somc discussions leading up
21 to Exhibit 82, some preliminary disoussions?
22
A. 1don't know ifl'd call them
23 "discussions "
24
Q Let's see. Take a look at Exhibit 131,
2s please Now, I'm just showing you these to iry to

-
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1 eslablish some type of time frame hem
This is a memorandum from Mr. Harrison
2
3 to Darren Bradley dated January 29 of 2001. And
4 the first line is, "This is to confirm that you may
5 purchase tires and nxles from BTR." And Pm just
6 trying lo find out, wen: you involved in
7 discussions to purchase tires and axles from B'TR in
8 this time fnme, at the end of'lanuary?
9
A. No.
10
Q. So a h Mr. Harrison and Darren
I I evidently discussed this, you got involved afler
12 that?
(Mr. Sheldon leaves the deposition.)
13
14
THE WITNESS: Yes.
15
Q. (BY MR ANDREWS) So at the time you got
16 involved, TJI-was already purchasing tires and
17 axles from BTR;is that wrrccl?
18
A. I believeso.
Q. Or permitted lo purchase tires? I don't
19
20 want to out words in vour mouth.
A keah.
21
22
0. So sometime between the end ofJnnuan,
23 andihe end of February, you became involved, ind
24 vou became involved lo trv to come uo with an
25 kmgement to, I think as ;ornobody put it

00062
I yesterday, prevent this lawsuit; is that accuratc?
2
A. Yes
3
Q. And you did this kind of in your role as
4 a board ofdirectors - a person with knowledge?
5
A Just as a concerned party
6
Q And you knew the pcople involved?
7
A. Yes, l did
8
Q. Okay. Now, 1 think you mentioned that
9 the proposal that's contained in Exhibit 82 was
LO kind of a proposal that you had worked on, correct?
II
A Consideration?
12
Q. Yes, consideration
13
A. It was for their consideration
14
Q Okay Items to he considered And you
15 were the primary person involved in developing the
I6 ideas for consideration?
17
A. Yes.
18
Q Were you working with Mr Sheldon at the
19 time on this same issue?
20
A I believe when 1 was doing that, I may
21 have asked them a couple of questions. But for the
22 most Dan. I was talkinn with Darren and Mark. I
23 don't 'recall if l tnlked Pat.
Q. Before Exhibit 82 was sent, did you have
24
25 plans to meet with Mark Bradley to discuss these

i
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I same ideas for consideration?
2
A. Yes.
3
Q. Were you planning on meeting with him
4 the day of or close in time to when Michael died?
A Yes.
5
6. Q. And I lake it that that'meetingnever
7 occurred; is that accurate?
8
A. We had met at the place we had
9 designated, and they had to leave on the emergency..
Q. So did they leave during themeeting, or
10
I I did they come to you and say, "We've had an
12 emergency and we have to leave"?
13
A. We pulled into the parking lot, got out
14 of our cars, almost, and Mark looked back at me
15 with a really stunned look on his face and said,
16 "I've got to go.'
17..
And I think I celled Damn and told hi
18 that he needed to go see what was wrong.
1 9 Q. Okay:.
A. And the meeting never took place.
20
21
Q . Where were you? Was this in Centralia?
22
A. I was standing in front ofthe
23 restaural that has the barking rooster.
24
Q. And where is that?
25
A. In Centfalia.
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1 Q. We've got a barking well, our mostct
2 doesn't bark here.
3
Okay. i take it you never had a chance
4 to mcet, to have that meeting.
5
A. I t was totally unappropriate.
6
Q. I'm not lalkingnbout that day; I'm
7 lalking after that. Did you send Exhibit 82
8 because of the circumstances? You wanted to gel it
9 do& on the table?
10 A. Yes. I did not want lo intntde, but at
11 the same time I wanted to get something over there
12 for them to wnsider when they wereup'able
13 Q. Now, you mentioned that you talked lo
14 Darren Bradley about this. When did you lalk to
15 Dmen about tl~eissues that an: addressed in
16 Exhibit 821
17 A. . Probably over several anve~sations,
18 maybe. Sometime between prior to Mike's passing
19.and the dale I \ w t e the memo.
20
We need to lake jusl aquick break. 'Can
21 Idothat?
22
MR. MAR.TIi-4: You bet
23
MR. ANDREWS: Yes.
24
(Recess from 11:47 a.m. Lo 1150 a.m.)
25
(Mr. Sheldon rejoins the deposition.)

-

-
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1
Q (BY MR ANDREWS) Mr Mori, we were
2 discussing the discussions that, I guess, led up to
3 or related to Exhibit 82 You mentioned you had a
4 numberof conversations wilh Darren Bradley
5 Darrcn was working at rJT at the time, correct?
6
A Yes
7
Q. Were your discussions wilh Darren
8 Bradley relating to TJT's purchase of tires and
9 axles from BTR?
10
A. Related to the items on the memo here.
11
Q And were your discussions with Darren
12 purely from the side -strike that
13
Wilh Damn, were you discussing BTR's
14 business at all with ~ a r r e " ?Did he spe& for BTR
15 o r was he involved on thal side of the discussion?
16
MR. MARTIN: Object to the form.
17
Go ahead.
THE WITNESS: I believe that when I
18
19 talked to Darren, I think that ifone of these
20 items was something thal he could talk to Pal and
2 1 Marl; about, that he would do so.
22
Q. (BY MR. ANDREWS) For example, pricing,
23 as the general manager, he would be the one his
24 facility would he purchasing the raw tires and
25 axles from BTR?

-
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1
Q. Is there some reason that three people
2 signed it?
3
A. It's just thal I felt h a t it was
4 imporiant for all the management ieam to be aware
5 of what was going on.
Q. There's some handwriuen notes on
6
7 Exhibit 82. Do you know tvbose ivriting that is?
8
A When 1developed this nnd faxed it to
9 them, it was clcan..
I0
Q. Okay.
I1
A. 1 believe this document came back marked
12 when yousupplied it.
13
Q. Okay.
14
A. When we asked for docs.
15
Q. Ri&t. Do you know if you ever received
16 a copy of Exhibit 82 with the handwritten notations
17 back liom Marl; Bradley or BTR?
I 8 A. 1don't believe so..
'Q. With respect to items 1,2 and 3 in the
19
20 first portion o i the letter where it talks about
21 "Agreement," what did you mean by the notation
22 "Agreement"?
23
A. I believe 1 was referring to the fact
24 that we had agreed on that, maybe.
25
Q. That was my question, tvhether It was
'

I
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I
A. CorrecL
2
Q. So he was pmbably consulted with
3 resnect to ~ricinsissues?
A. concc;
4
5
O. And that was oneof mv aucstions on
6 Exhibit 82. Who provided yoit& pricing
7 information that you used in compiling that did
8 you develop that or did somebody else at TIT?
9
A. There may have been some ~revious
10 p8icinglhat \VC relerred lo We 1vo;ld have
I I probably referred lo our current costs nnd our
12 layering to see where we were at and what it would
13 do to us as far as buying the product We pmbably
14 analyzed n lot of Lhings.
15 Q. In analyzing that, do prices differ from
16 lacility lo facility? For oxample, are the prices
17 different at Cenlrafia than they rvould be at
18 Woodland atany given time?
19 A. They can bc, yes
20
Q Are these prices generally across the
21 board for all the TIT lowlions?
22 A. I couldn't say that.
Q. All righl So you developed Exhibjt 82;
23
24 is lhat correct?
25
A. Yes.
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I already agreed lo, or did you anticipate reducing
2 items I , 2 and 3 to a written agrennent?
3
A As I recall, we had lalkcd about buying
4 at lhose prices for that pcriodof time and
5 additionally purchase some existing inventory they
lo in 1.2
6 had reoresentcd lo us as beihe
- aereed
"
7 and3.
8 Q. Essentially, would that be as pert of
9 lhc pmccss where it wasconfirmed that they could
I0 purchase tires and axles from BTR, is h a t your
I I understanding, or arewve talking abaul a subsequent
12 agreement you had with somebody?
13 A. The actual decision whether to buy rrom
14 BTR, Bradleys, would be with Darren.
15 0. Okay.
16 A. 1could only negotiate.
17 Q. Okay.
18 A. Thcfact lhat go ahead
19 Q. You thought items 1.2 and 3 had been
20 previously agreed to between D m n on behalf of
21 TJT and somebody at B R is that accurate?
22
A I seem lo &all that that wuld have
23 bccn a restatement of what had been going
- on or
24 that we hod a p e d someplace in the process to do
25 thaL

--

-
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Q. Then the next portion talks about, "Over
00069
2
3
4
5
6

the next 60 days wvc wish to continue to negotiate
in good faith mutual resolution of the following."
What was your intent in proposing the
60-day period lo negotiate? What did you want to
accomplish?
7
A. We wanted to accomplish in the second
8 oart?
9
Q. Yes
10 A 1,2,3 and 4, if possible
Q. All right And the first item relates
1l
12 to TIT being named or proposals, a proposal for
13 TIT to be named exclusive distributor for SAC
14 lnduslries product in a mutually defined
15 geographi&l area; is that accurate?
16 A. Yes.
17 Q. And what did you mean by 'exclusive
18 distributor"?
19 A. The only company with the right to
20 distribute SAC products within that undefined
21 territory, as I recall
Q. The tenilory was to be negotiated; that
22
23 was one of the items thal was being
24
A. Attempted.
25
Q. Exactly It was one of the items that

--

-
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I was being put on the table for discussion and
2 negotiation..
3
Would prices and that, those types of
4 prices for SAC products be part ofthe items for
5 resolution if it was agreed that TJ7 would be the
6 exclusive distributor Tor SAC?
7
A. Anything that would be of importance lo
8 either party that they wanted to get clarified
9 during those discussions which never happened
I 0 Q. Okay.
II
A. -- wvould have been talked about.
12 Q. Why did you include item I for
13 consideration on Exhibil82?
14 A. It was a target.
15 Q. I'msorry?
16 A. It was a target, a goal.
17 Q. It was a TJTgoaI lo become an exclusive
18 distributor fol SAC products?
19 A. No.
Q. Okay.
20
21
A. It was my suggested goal.
22 Q. What I'm wing to establish is, was it
23 your suggested goal or had somebody from B'lX
24 suggested that goal?
25
A. I'd had a convnsation with Mark. I

-

-
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I believe. I believe I had one with Pal
Q. Prior to February 28th; is that
2
3 accurate?
4
A. Yes.
5
Q. Oo ahead
6
A. It was a target I don't know what else
7 to say. : , .
8
Q., Okay. All hght: id item 2 relates
9 BIR being named an exclusive supplier for TJT, and
10 would that be a supplier of raw tires and axles?
11 A . Yes.
'
12
Q. What did you mean by item 3? I just
13 don't understand.
14
A. Well, loosely
15
Q. Yes
16
A. it was just an atlempl to work
17 together.
18
Q. What does it mean, "percentage Tot BTR
19 to detivw TIT products"; a percentage of what?
A. To be determined
Q. Is it
A. It could be invoicing, it could becost
of their it could be something they bill us for
I don? know. It would just be a -- some way for
us to compensate them for services
'

s

--

-
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Q. What type of'rli products wvas it
I
2 contemplated that BTR might deliver?
3 A. Any products that we sell,to dealers.
4
Q. And wvould that be after-market products;
5 would that be one category?
6
A. Yes.
Q Would it be reconditioned Ores and
7
8 axles?
9
A. Probably nol.
I0
Q. Would.it he taw tires and axles?
II
A. 1 don't know of'a reason why, no.
12 0. I mean. 7 7 I doesn't sell raw tires and
13 axl;?
14 A. Well, if a dealer was doing a secondary
15 move and he needed some tires and axles, I guess
16 0. Youwould?
-they could take ihcm to him.
17
0. So aRer-market omducts nrobablv
I8
19 wouldn't refer lo reconditioned tires and nxles
20 Anvthinr else where il's nossible that B IR would
21 deliver FIT produrn? '
22
A Where BTR would deliver TI? products?
23
Q ?hat BTU might deliver TJ? products and
24 obtain a percentage.
25
A You're assuming !hat they would be TIT

--

.
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I pmducts, nnd 1don't knorv that that would be thc
2 fact.
3
Q. Well, it says, "percentage for BTR to
4 deliver TJT products."
5
A. TJTprnducts.
6
Q. Am I missing something?
7
A. Well, it could have been I don't
8 know - &rough the negotiations. It could be that
9 they bough1 thcm and sold them to them. 1 don't
10 know,
II
Q: Okay.
12
A. It's just a format to get into a
13 discussion.
14
Q Well, its shorthand, It's obviously
15 something that you and Mark would understand
16 because you work in the business, but it doesn't
17 necessarily mean that 1 undcntand it..
18
A. Okay.
Q. So I don't mean to lead you to think
19
20 that I I'm just trying to find out what you
21 meant by these and \hat items essentially were on
22 the table.
What does item 4pertain to; what type
23
24 of products? What does that refer to?
25
A. That's over the cost of raw tires and

--

-
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I
A. Uh-huh. I may have left messages at
2 SAC, too.
3
Q: And you did not receivea return call?
4
A. Not that I recall.
5 . Q. ' Do you know whether Mr. Prescott had any
6 follorv-y~discussion with Mark Bradley or nnybody
7 from BTR following sending Exhibit 821
8
A, No.
9
Q. Do you know whether Mr. Sheldon had any
10 discussions with Mark Bradley or anybody at BTR as
l l a follorv-up lo ExBibit82?
12
A. No.
13
MR. ANDREWS: Why don't we take a lunch
14 break..
15
MR. MARTM. Sure.
16
MR. ANDREWS: 1 :30?
17
. MR. MARTM Yes
18
MR. ANDREWS: Okay.
19
(L.unch recess laken from 12:07 p.m. to
1:40 p.m.)
20
21
MR. ANDREWS: Back on.
22. Q. Mr. Mori, before we leave Exhibit 82, do
23 yourecall talking to Mark Bradley about these
24 terms? And I'll ask you to look at the handwritten
25 notations andsee if that refreshes your
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i axles.
Q. So it rvould be a margin markup over the
2
3 cost of raw t i m and axles to replace the per-item
4 pricing, and per-item pricing would be tho type of
5 pricing that's contained in part I of the
6 "Agreement" portion of Exhibit 82; is that correct?
7
A. Corrcct
8
Q Okay. What happened to the discussions
9 or the dialogue after Exhibit 82 was sent?
$ 0 A I don't recall anything happening 1
I I don't believe there was a response
Q. So Mr. Bradley or anybody from BTR did
I2
13 not contact you?
14 A. Not that1 recall
15 Q. Okay. Did you contact Mr. Bradley or
16 anvbodv
. at BTR to 17
A. I attempted.
18 Q. Okay. Go ahead To follow up on this?
19 A. Yes.
0 Wow did vou attemnt to do that:. did ,
vou
20
21 call and leave messages?
A. Yes.
22
Q To Mr. Bradley?
23
24
A To whoever answered the phone
Q AtBTR?
25

.
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I recollection at all. Do you remember talking to
2 him about $20 pertire in item I instead o i 19
3 it looks like 19.5, or talking about the
4 $20-per-lire price lor current inventory?
5
A. I believe I do recall talking to him
6 about that.
Q. Do you recall talking to him about
7
8 whether the terms were acceptable lo BTR or whether
9 some of these terms were acceptable and some were
10 not?
Ii
A. As I recall, I think that the items 1.2
I2 and 3 in che loo
. .oamaraoh were ameablc.
I3
Q Okay
14 A. With the exceotion of mavbe some of
15 these numben. But I don't think i ever heard back
16 from him about the rest oithem.
17 Q Okay So
18 A It could have been a reiteration oi\vhat
19 we had already agreed lo at some time 1don't
20 recoll
2I
Q. Do you recall that that convusntion was
22 after February 28th of 20017
23
A 1believe it could have been
24
Q Do you recall whcther he told you that
25 the items that are in p H 2 identified as numbers

--

-.

-
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I I, 2,3 and 4 were not acceptable?
A No, I don't recall that.
2
3
Q. Do you recall any discussion with
4 Mr. Bradley about any further -any further
5 discussion about the items addressed in items 1

10 al;out the items that vou had sent for
11 condderalion?
12 A. Not that l recall.
13 Q. At some point, did you conclude that
14 then! wasn't going to be agreement to all the tcrms
15 that werc proposed for consideration?
16 A. Did I determine that?
17
Q. Yes.
18
A Based unon anv facts?
19 Q. Yes.
A. No.
20
Q. Did anybody tell you that Llte terms were
21
you that?
22 not aceeolable as orooosed: did lhev. tell .
23
A. i do not ricail a teiection
24
Q. Did anybody tell you that, "Maybe we
25 need la discuss these in more detail"?
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I communication - I was uoableto establish
2 communioation with Mark and Pat.
3
0.
, You talked to Mark affer this.. but vou
,
4 just couldn't continue a dialogue; is thal 5
A. mere wasn't - there wasn't much of a
6 conversation, if I can recall any at all
0. Did7
8
Honestly, I donstknow if he wanted to
9 talk about it.
10 Q. Well, did you want to talk about it with
I I him?
12
A. Pardon me?
13
Q. Did you want to talk to him about it?
14
A Absolutely.
IS
0. Did TIT continue to buv tires and axles.
16 r a w ? i and axles, from BTR ifforthe end of '
17 February of20011
18
A. I wasn't aware of that I wouldn't be
19 involved in that.
20
Q. Did you talk to Darren would you have
21 occasion to talk to Darren about whether he had
22 occasion to continue to buy tires and axles from
23 BIR?
24
A. No
Q. And so I understand if you do not know
25

A.

-
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1
MR MARTIN: Are we talking about
2 somebody from Bradley or in-house?
3
Q. (BY MR. ANDREWS) Somebody from BTR
4
A I don't recall any further conversation
5 on thal
G
Q. Did you ltave any further conversatiun
7 with anybody at IJI about tl~etcrms !ha1 were
8 proposed €0; consideration?
A Ycs
9
i0
Q And who were those conversations with?
It
A. Darren
12 Q. And tell me the nature of your
13 conversation with Darren about the items addressed
14 in Exhibit 82
15 A Just talked about we just talked
16 about what may or may not work.
I7
Q. And you were talking to him that, from
18 TJT's side, it may or may not work that you could
19 get agreement with all the issues that were
20 addressed in the letter; is that accurate?
21
A. No. I felt that my line of
22 communication had changed
2.3
Q. Okay. And how had your line of
24 communication changed?
25
A I didn't feel like [here was any

Page 79
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1 whether TJT was buvine tires and axles fmm BTR
2 affeer February 28th of %01 at the prices discussed
3 in the item i of Exhibit 821
4
A. No.
5
0. Did vou ever trv to determine that? Did
6 you ever ask anybody what was going on?
7
A. It was -- I wasn't interested in i t
8
Q. When you were unable to establish a line
9 oEcomrnunication, wliat did you do wilhin'TJT about
10 thc BTR issuesthat were addressed in Exhibit 827
li
A. Nothing..
12 Q. Did you m e with anybody about what.TJT
13 would do next?
14 A. No.
15 Q. Did you discuss with anybody at 'TJT what
16 ?TT would do next about this?
1'7 . A. No
18 Q. Was your mic in thc discussions with
19 BTR to see if you could facilitate a resolution or
20 to see if you could come up with some solution to
2 1 the issues?
22
A. Yes.
0. And when vou couldn'l do that, is it
23
24 accurate that you kind of bowed out ofthat process
25 and went to other work?

.
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A. There was nothinr to talk about.
Q. Did you talk at a$ of the board
2
3 meetings about TJT and BTR?
MR. MARTM: Afler this February date?
4
S
O (BY MR ANDREWSI Yes
A. i don't recall any speciiic
6
7 conversations about BTR and SAC. I'd have to
8 refresh my memory with board minutes.
9
Q. If you discussed it, it would be
10 reflected in the board minutes?
II
A. Yes.
I2
Q. Okay. I l l recall correctly, I think
13 the board meets in Iatc February oreach year.
14 Does thal sound accurate?
15
A. Iget amemo.
16
Q. And you go?
17
A. And l go..
18
Q. Were you one of the people that storted
19 SAC Industries?
20
A. Yes.
21
0. When did SAC industries star( business?
A. Ithink it wns sometime in 1995,l
22
23 think.
24
Q. And who was involved in starting up SAC
25 Industries?
1

-
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1
Q. Whose idea was it to start SAC?
A I *ink that was my idea.
2
Q. And did you know Mr. Sisk?
3
4
A. Yes;
Q. How did you meet MI. Sisk?
5
6
A Hc was working for Abesco, I believe, or
7 he had shortly lefl Abesco. He may have been
8 unemployed.
Q. Was ~ b e s c oin the pier manufacturing
9
I0 business?
I1
A. That was part of their business.
12
Q. Pan of their business.
I3
Were you selling piers at that time at
14 Lee-it?
- "
15
A. Yos.
16
Q. And is Greg is it Greg Mori?
17
A. Correct
Is that your bmther?
Cousin.
Cousin What's Greg's background?
Greg is an independent insurance agent.
Does he know anfiing about piws?
No
1.1~'~
primarily an investor?
correct

-
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I
A. Mvself. Pat Bradicv were the odmaries.
2 1 guess, G& ~ o rand
i ~ h k c kSisk. '
3
Q. Yourself, Pat and Grcg were investors;
4 is that c o p 1 7
5
A. Correct
6
Q. And what was your initial investment in
7 SAC?
8
A. I think it was around 30,000.
Q. That would be 30,000 lior each of the
9
10 investors; docs that sound righl?
11 A. Yes.
I2
Q . And was Mr. Sisk a shareholder?
13
A. Yes.
14
Q. And was he granted shares for services
15 rcndercd to the company?
16 A. No.
17
Q . Did he pay for his shares?
I8
A. No.
19 Q. Hotv did he receive his shares?
20
A. He wvs just issued shares
Q. At the oulsa?
21
22
A . A1 the oulset, and it was tied to his
23 expwise.
24
Q. What was his expertise?
25
A. He knew how to build piers
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I
Q. How did Pat getinvolved with SAC?
2
A We struck up aconversation about it
3 somewhere along the line, and f asked her if she
4 wanted to be an investor.
5
Q.. How did you know Pat Bradley bcfore SAC?
6
A. I had been doing business with tho
7 Bradlcys for several years as Lcg-it
8
Q. What lype of business did Leg-it and
..
9 Bradley Enterprises do?
10 A. Tires and axles, wholesale, resale.
Q. Was Leg-it's operation similar to
II
12 Bradley Enterprises' operations?
13 A. Primarily.
14 Q. . Did you have a business relationship
I5 wilh Bradley Enterprises; did you sell to or buy
I6 from Bradlcy Enterprises?
17 A. Yes.
18
Q. Did you sell to or buy from Bradley
19.Enterprises?
20
A. Both.
0. Both. Did you sell tires and axlcs to
21
22 ~radleyEnterprise;?
23
A. Yes
Q Raw tires and axles?
24
A Yes.
25
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I
0. Did YOUsell reconditioned tires and
2 axl& to ~ r a d l Enterprises?
e~
3
A. If I did, it was a rarity.
4
Q Did Bradley Enterprises sell
5 reconditioned tires and axles to Leg-it?
6
A Not that l recall
7
Q Did Legit sell after-market producwo
8 Bradley Enterprises?
9
A No
10
Q Did Bradley Enterprises sell
I I after-marka produds to Leg-it?
12
A No.
13
Q I lake it Pal Bradley was interested in
14 your proposal about SAC; is that correct?
A Yes,
15
16
Q. And the four people that we've
17 mentioned yourself, Greg, Pal, and Chuck Sisk
18 becamesl~areholders?
19
A Yes.
20
0 What was the ori~inal"
coal for SAC: what
2 1 wasihe original business plan?
22
A. l o reolace our vendors of oiers and
23 tie-downs wiih a more reliable sokce
24
Q. Who were your primary sources of piers
25 in 1995?

--

v
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1
A SEDCO, C & R Pier, Abesco, Minute Man
2
Q Were you having supply problems from
3 those comoanies at the time?
I had their own problem.
4
A E ~ Ione
5
Q So you found it dimcult to have a
6 reliable source 01 piers for your business, Tor
7 Leg-it's business?
8
A Yes.
9
Q. Did Pat Bradley tell you tl~atBradley
10 Enterprises was having the same type of problem?
II
A. I don't recall.
I2
Q. Was there a proposal to use robotics to
13 engineer piers?
A Yes
I4
15 Q Whose idea was that?
16 A. Chuck's, I heliove
17 Q . Was tl~atan application that lie may have
18 been familiar with at Abesco?
19 A. No
0. Somethine that lie mieht have ids own
20
21 idea about how to improve the process?
22
A. Yw.
23
Q. Did SAC pursue that robotics program?
24
A. Yes.
25
Q. Did it work?

-

-

A
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1
A. No.
2
Q What's your understanding of why it
3 didn't work?
4
A Miller, thecompany that sold us the
5 mbot, could not get it to do what they said it
6 would do.
7
Q Eventually the company gave up on trying
8 to manufacture piers through a robotic application;
9 is that comct?
LO
A. Yes
11
Q And the company started producing piers,
12 1guess, in amore t~aditionalmanufacturing
13 Drocesr is that comcl?
14 ' A -yes.
15
0. When did the comoanv starl manufacturine
16 pie* for -\veil, did they kan;facture any piers
17 using the robots that they sold?
18
A. Maybe fouror five It was temblc.
19
Q Okny.
20
MR MARTIN: I lake it that's not good
Q. (BY MR. ANDREWS) How long did the
21
22 robotics experiment continue?
23
A Toolong.
24
Q More than a year or25
A. No. I think I'm going to guess maybe

-

-

k
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I thrce months, maybe four months
2
Q. Did you use most of the initial capital
3 investment in the robotics application?
4
A. We used quite a bit of it,
5
Q. And after that, aner the failed
6 robotics, did SAC purchase equipment (o build piers
7 in the more traditional sense?
8 A. Yes
9
Q. Did it seek additional funds from its
10 investors for that purchase?
I1
A. No.
12
Q. How did SAC Tund the purchaseof the
I3 eouioment?
14 A. I purchased the equipment with a loan
15 and leased the eauioment back to the comoanv
16 Q. Did you k&e aiecurity interest in'&;
17 equipment?
18
A. Yes.
19. Q. And wvas this leased by you individually?
20 Was it leased by you -- I'm sow. Was the
21 equipment purchased by you individually or through
22 Leg-it?
23
A. Individually.
24
Q. And did you enter into an equipment
25 lease with SAC specifying the tenns of repayment of

..
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I the or specifying the lease t e n s ?
2
A Yes
3
Q Roxv much equipment did you purchase?
4
A Betwveen two and three hundrcd thousand
5 dollars' worlh
6
Q And was Chuck Sisk the manager of SAC
7 lndustries?
8
A. Yes.
Q. And nAer you purchased the cquipmenl,
9
10 did the company begin (o make picn for sale?
I1
A Yes.
I2
Q Do you temcnibcr the approsinlate limc
13 that SAC first had piers offered for sole?
I4
A. No.
I5
Q You said the company formed did you
16 say in 1995 sometime?
17
A I believe so
18
Q Did it start manufaoturing picn within
19 a vcnr of its formation?
20
A. Yes
0 Within six months of its formation?
21
22
A. I thinkso
23
Q. liyou say you spent approximately three
24 months on the robotics experimenl, a couple months
25 afler that was it pmducing piers for sale?

-

--
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I 'SAC?
2
A. Yes.
3
Q, Okay. What was the nature ofthose
4 discussions?
5
A. Ihat l ivas involved..
6
Q. Was your involvemcntatSAC discussed in
7 terms of your employment agreement with TJT?
8
A. t don'lundetstand.
, 9
Q. Did anybody tell you you could no longer
10 work or be an investor at SAC at the lime you
I 1 became employed at TIT?
12. A. No.
13 , Q. And did anybody tell you that you could
14 not be an investor or involved in SAC at the time
15 thal you went lo work for TIT because it would
16 violate the terms ofany non-compete agreement
17, between youiselfand TJT? :
18
A. : It was common knowledge that I was a
19 part of SAC lndustries and would continueto be.
20. . Q. S o the answer would be "no" to the
21 question o f whether anybody told you that you could
22 not did anybody tell you at the time that you
23 went to work for ?ST thal you could no longer'be
24 involved in SAC Industries or be an investor of SAC
25 Industries because it would violate your.' ',
'

'

-
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I
MR. MARTM: Is that a yes, or do you
2 know?
3
THE WITNESS: I guess that's a fair time
4 frame.
Q. (BY MR. ANDREWS) Who did SAC when it
5
6 initially starled selling piers, who did it sell
7 picrs to; what type of customers?
8
A. It sold lo Leg-it and Bradley initially.
9
Q. Okay. Were you still invol\~cdin SAC
10 when it was selling pien to TJT?
11 A. Yes,lthink.
12 Q. There came a time when you sold or
13 transferred your stock in SAC to Pat Bradley.
14 correct?
15
A. Correct.
1G Q. Do you remember when that was?
17 A. It was atound April of '98, I bclievc.
18 Q . Could it be April of'99?
19 A. 1don't *call.
20
Q. Okay. You were still involved in SAC
21 when Leg-it was acquired by TIT: is that correct?
22
A; That's correct.
23 Q. When you negotiated the acquisition or
24 discussed the acquisition of Leg-it with TIT, were
25 &ere any discussions regarding your involvemcnt in

-

Ulysses Mori 09-26-2001.txt

Page 90

00092
I non-compclilion agreement?
2
A No. I made sure that everyone knew that
3 1had n position at SAC Industries and thal l
4 conlinucd to be in SAC Industries during the
5 negotiations, lo make sure there was no conflict.
6 Q. And at the lime, were you the prerident
7 of SAC Industries?
8
A No.
Q Who was the president of SAC Industries
9
10 at the time that Leg-it was acquired by TIT?
II
A. I believe it was Chuck Sisk.
12 Q During the time that you were employed
13 at TJT and during the limc that you remained an
I4 investor orofficer olSAC Industries, did anybody
I5 ever advise you that you won: violating the terms
16 of your employment agreement because of your
17 interest in SAC?
18
M R MARTIN: Employment agreement or
19 Q (BY MR. ANDREWS) Employment agreement
20
A No.
Q. Did anybody ever advise you during the
21
22 time that you were either an investor or officer of
23 SAC Indus(rics while you were employed by TJT that
24 your involvement or investment in SAC industrim
25 was a violation of your non-compete agreement?

-
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I
A My-no
2
Q Yodvc been at someof the depositions
3 when there's bcen some discussion about the
9 financial situation of SAC in, let's say, 1999
5 During 1999, what was SACS general financial
6 situation in 19991
7
A Not "eood.
8
Q. Was there some point where you
9 considered filinc bankruotcv on bclialf of SAC or
10 you cowidwed-having SAC file bankruptcy?
I1
A. Yes.
12
Q And when was that?
13
A We discussed it at a board meeting, and
14 1 forgot (hc date of the board meeting.
I5
Q. Okay.
16
A. But somelime prior lo that, we had
17 talked about i t
18' Q. And if1 undersmd you correctly, is
19 that a board meeting of 731'or a board meeting of
20 SAC?
21
A. SAC.
Q. Okay. So at a board meeting of SAC, you
22
23 discussed the possibility of filing bankruptcy?
24
A. Correct.
25
Q. And what was the consensus or the
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Did you sell your shares of SAC?
For money?
2
3
Q. Yes.
4
A. No.
5
Q. Did you transfer your shares of stock in
6 SAC to Pat Btadley?
7
A Yes.
8
0. And what were the t m s of the ltansfer?
9
A. She was to assume all the liabilities of
10 SAC Industries in exchange for the stocks. It was
I I hcr belief that she could turn the compmy around.
12
0. We'veidcnlified one of the liabililies
13 of SAC a t the lime would probably be the equipment
14 lease or the equipmenl loan; is that correct?
15
A. Correct.
0. How was the assumption of that liability
16
17 han&?d?
18
A. I allowed her to make the lease Davments
19 until she could make some amtngemenk for
20 financing.
Q And did she eventually finance the
21
22 equipment loan?
23
A She paid itoff
24
Q. She paid off your equipment loan?
25
A Corrcct.
1

Q
A
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I decision of the board of directors?
2
A It ~ i ya ,slalemale.
3
Q And who were the parties in thc
4 stalemate?
5
A nte fourdirectors
Q Who favored declaring bank~uptcy?
6
7
A I and Greg favored, and Chuck and Pat
8 were not in iavor.
9
Q And at the timc, if I understood it
10 correclly, everybody was an equal sharcholdcr; is
11 chat correct?
12 A. CorrccL
13
Q. How did you remedy this stalemate?
14
A. Wc didn't
15 0. What eventuailv
. havoened lo SAC: did it
16 go dankrupt?
17
A. No.
18 Q. Did you transfer your interest in SAC?
19 A. Yes.
20
Q And did Greg lransier his interest in
21 SAC?
22
A. Yes.
23
Q. Did Chuck Sisk transfer his interest in
24 SAC?
25
A Not to my knowledge.

..
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1 Q Did you lose any money on the equipment
2 lease w the equipment loan?
3
A Well, you'll have to explain.
4
Q. Was it paid offal a discount or was it
5 paid off in full?
6
A. The loan amount was paid off in full.
7
Q Did you receive your lease pnymenls for
8 the equipment in SAC?
9
~..kes
10 Q So all of the lease equipment paymenls
I I were made and the loan was paid off in full?
12 A. Coi-rect
13 Q. What other liabilities OFSACdid Pat
14 Bradley assume?
15 A, All oflhem.
I6
Q The accounts payable?
17
A. Correct
18
Q. Did the accounts receivable stay with
19 the &mpany?
20
A Yes
Q. When did SAC operate; what was the
21
22 facility?
23
A. in the location, I think, at that
24 time was in Rancho Cordova I don't recall the
25 address

-
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I
Q. And was there a building lease?
3
4
5

0 Who wvas lhe landlord?
A I don't recall

Q Would that building lease at Uie time
6 have beon oneoithe linbiiities (hat would be
7 assumed?

ii
Ii

1
p7

ib
' 3

8

A

9

Q

Yes
Okay.
A. 1think it was at the latter stages of

10
11 it
12. Q . Lallerslages oflhe lease?
A. Oflhc lease.
13
14
Q. It was almost ready to expire?
15
A. Yes.
16
Q. Was lhat lheonly location that SAC did
17 business a t during the time it was in business?
I8
A. Yes..
MRr MARTIN: During his ownership of it?
19
20
MR. ANDREWS: Yes.
THE WITNESS: Say it again.
21
22
Q. (BY MR. ANDREWS) During the time that
23 you were involved wilh SAC, did it always openle
24 outofthe Rancho Cordova facility?
A. Yes.'
25
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I OustMnersor suppliers of SAC. Any other
2 liabiliaes lhat Pat Bradley assumed?
3
A. There was a potential liability on a
4 Workers' Cornperisation claim.
5 . Q . And wKat was the nature of the potential'
6 liability, was somebody injured?
7
A . Yes.
.
8
Q.. Whcn was lhat worker injured?
9
A. . I don't recail Ute date.
10 . Q. Was ii an uninsured
I1
A:. Yes.
12
Q . -an uninsuredloss?
13
A Yes
14
Q. Did you document the terms of the
15 transfer of your do& to Pat Bradley? Was there a
16 (fans* agreement, purchase and sale agreemenl,
17 anylhingof that nature?
18
A: : n o r e a r e some documents,
19 Q. But your understanding was that
20 potencal liabiiity relating to the Workers'
21 Compensation claim was an assumed liability?
22
A. Yes.
Q. is i t your understanding that you are no
23
24 longer responsible for any obligations or
25 liabilities of SAC Industries?

i

00098
Q. Did SAC ever operate in h e Woodiand
I
2 area?
3
A. Yes.
Q. Whcn did SAC operate in tilo Woodland,
4
5 Califomia wea?
6
A. I don't think it was too much time aRcr
7 the stock transfer. I believe it wvas in '98.
8
Q. Was SAC operaling in the Woodland
9 facility beforc you transferred your stock to Pal
10 Bradley?
II
A. I don? recall.
Q. You owned lhe building in Woodland,
I2
13 correct, that SAC opemted out oP!
14
A . Yes.
15 Q. Did you lease the building Lo SAC?
16 A. No.
17 Q. Did you just let SAC use it?
18 A. No. The building was leased to TJT.
19 Q. Okay. So you're the owner of the
20 building; TJT is the tenant. And did TJT sublet it
21 to SAC?
22
A. 1don't know. I would assume that'they
23 did.
Q Okay.. We've talked about ale equipment
24
25 loan. I guess accounts payable \vould be your
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A

Yes
MR. MARTIN: Just for clarification,
3 Brad, you are talking about the California
4 corporation? You're probably not trying Lo make a
5 distinction between ihe two, but I want Lo
THE WITNESS: The California corporation
6
7 is h e only corporation I was involved in.
8
Q. (BY MR. ANDREWS) Now, you've mentioned
9 that there was a discussion about lhe possibility
10 of filing bankruptcy at the SAC board ofdirectors
I I meetings. Did you ever discuss the possibility of
12 SAC'S hankluplcy with anybody at TJT?
13 A No
14 Q. Did you ever discuss with anybody at
I5 TJT-16 A. Well17
Q. Goahead.
18 A Back up one question 1didn't discuss
19 anything to do with lhe banluuptcy of SAC
20 lnduslries with anyone at Tflat (hat time.
Q Okay. What do you mean by "at that
21
22 time"?
23
A During that period of time
24
Q. During the period of time lhat you were
25 an owner o i SAC stock: is that coma?
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That would be fair,
Q 'There was never a discussion with
3 anybody atl J I' about the potential 01 reporting to
4 the SEC a b.nkruptcy involving directors of TIT
5 that were also directors of SAC Industdes?
6
A I discussed it with Pat Pat nnd I
7 discusSed it
8
Q, What was the nature of 9
A. She worked for TIT at thaI time.
10
Q. Is thatthe same discussion that you had
1\ at SAC? Did you talk abou~ if you declared
12 bankruptcy, that it would be a reportable item on
13 an SEC disclosure?
14
A, No.
15
Q, Nothing abont that with anybody-16
A. No.
17
Q. - atTJT or anybody related to TJT?
18
A. No, My discussion with Pat was around
19 the discussions she had that it would not be looked
20 upon favorably if there was a bankruptcy to happen,
21
Q. SO would that be before you transferred
22 your stock, the discussion with Pat that banl'rnplcy
23 would no.l be looked upon favorably?
24
A.. Ilblnk so.
25
Q. Did you agree with her that it wouldn't
A.

1 be looked upon favorably?
A.
Q.

Okay. Why was it irrelevant to you?

4

A.

Because I had the business of SAC

5 Industries to attend to.
6
Q. But if Pat would not have assumed the

7 debt nnd taken the stock and the company would have
8 gone,jnto bankruptcy. \vas that a concern to you
9 while you were employed at IJ I? What did you tell
'10 Pat? Did you say. 'If don't care. Welre going to
11 declare bankruptcy"?
12
A. No What I told Pat was that we needed
13 to reorganize the company.
14
Q, Okay.
15
A. And I wanted to do that through the
16 bankruptcy courts bec.use then I would be assured
17 that we would get together and we would sit down
18 and we would crcalea plan of reorganization that
19 would be fostered and looked at by a third party
20 and that we could implement and bring the company
21 onlofbankrupteJ- and, if possible, take care of
22 its creditors.
23
Q. And what was her response?
24
A She didn't want to do it.
25
Q. Did you t.lk to anybody atTnabout
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It \Vas irrelevant to me.
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I reorganizing SAC and how TIf would look upnn Ibat
2 reorganization?
.
3
MR; MARTIN: Brad, just for
4 ,:clarification, I guess when you ask the question, I .
5, assume we~re.excluding Pat Bradley because at ,this
6 time she is at nf.
7
. MR, ANDREWS: Yes.
8. . Q, Excluding that discussion with Pat, did
9 youbave Ibat discussion wilb anybody else?
10
A; Not that I recall..
11
Q, .Did you have a discusSion wilb Pat
12 Bradley about an alternative for all oflhe
13 investors to invest additional funds into SAC to
14 payoff Ibe craditors?
15
A. She did want 10 go about Ibe
1'6 reorganization in n different ,way.
17
.Q. Whatwasyoudnterestin the bankruptcy
18 reorganization; what debt were you -inlerested in
19 discharging in baOkl1lptcy?
20
A: None,
.
21
Q,So why would you declare bankruptcy?
22· . A, 1 was using it as a vehicle 10 bring the
23 boaro'of directors togeth'er in <Joel consistent
24 direc,tion to tty to .reorganize the company, because
25 .we could not do ,it on OUt own.
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1

Q.

Did you seek any additional investors'}

2
A. No,
3
Q. Did you discuss Ihe purchase of SAC
4. Industries with any potential purehasers of the
5 company?
.

6

A, ( don't belie;ve so.
Q, Was the board's inability to get
8 together and create a ,consistent plan. or'~
9 consistent plan for SAC, a result ofdifferences
\0 among the board members or an inability of the
Ii, board members (0 handle the business affairs of
12 SAC?
.
.
13
MR. MARTIN: Objectto Ihe form.
14
THE WITNESS: Differences,
15
Q, (BY MR. ANDREWS) You were deadlocked in
16 the direction ofthe,company more ,so than - you
17 guys thought you could m.nage the company, but you
18 just couldn't get afo,ng; is that 'accurate?
19
A~ No,
20
Q, What was wrong with my -21
A: We could get alongline.
22
Q,Okay.
23
A. Wejust could not find a direction that
..
24, we could agree art.
25
Q. What directinn did you think that the
7
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I company could take il it reorganized through the
2 bankruptcy?
3
A Well, I fell that l felt that if $\.c
4 couldget relief from the creditors short term, we
5 could gel our production up, lower our cost of
6 steel materials, and continue lo improve our sales
7 in not only piers but earth anchors, that we'd have
8 a chance.
9
Q And did Pat Bradley and Chuck Sisk havc
10 a different view or plan for the continued business
11 o f SAC?
12
A. Yes.
13
Q Okay. 1iow did they think that SAC could
14 continue to do business?
IS
A The way it was by injecting more
16 capital.
17
Q. During the time that you were strike
18 that.
19
Do you consider SAC a competitor of TJT?
20
A When?
Q. Right now.
21
22
A Yes
Q. Okay. How so?
23
24
A. They sell piers and earth anchors to
25 competing distributors and our direct customers

-

--
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I
A. Because wve we were going out olour
2 way to make sure that we werejust selling to TJT.
3
Q How did you go out of your way to make
4 sure that you were just selling to TIT?
5
A Didn't want to sell to a competitor.
0. What orice would TJT Day for SAC piers?
6
7
A what& price we couidagree to. '
8
Q "We" meaning TJT and SAC could a w e lo?
9
A. Yes.
10
0. Was there anv limitation on the rice '
I I b e ~ i u you
s ~ nnd Pat here involved on the board of
12 directors o i T J R
13
A. Limits being market, market conditions
14
Q So SAC was free to sell to TJT at
15 whatever market condition prices would bear, is
16 that accurate?
17
A It was TJT's policy to make sure tl~nlwe
18 didn't overpay for anything.
19
MR. ANDREWS: Read back my question
20 prior to that, please
21
(The requested portion of the record was
22
read bv the courI reoorter )
23
Q (BY M R . ANDREWS)can you answer the
24 question? 1 undetsland what vou're savinp. about
25 *.IT'S policy to make sure thai it dldn'iov&py

-

-

Ulysses Mori 09-26-2001.txt

-

Page 107

00106
I
Q. During the time that you were associated
2 with SAC,did you sell piers and anchors to
3 dislributors that competed with TJT?
4
A. Not lhat l recall
5
Q During the lime that you were associated
6 with SAC, did they sell all oftheir pins to TJT?
7
A n e r e may have been some small salcs, a
8 mlos percentage that was not, hut 1 don't recall
9 the percentage.
10 Q. During the time that you were involved
I I with SAC, did they havc an exclusivenmgement to
12 sell all of their piers to T J R
13 A The Uexclusive"was more from our side
14 at SAC. We wcre selling exclusively to TJT.
15 Q. During the time lhat you were at SAC,
16 did you seek out other customers to sell to other
17 than TJT?
18 A We were always looking for customers.
19 Q Did you just not find any?
20
A Yes.
Q. During the time thal you were involved
21
22 with SAC, did you consider SAC ns a competitor of
23 TJT?
24
A. No.
25
Q. Why not?
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I Tor anything But was SAC free to piice ils
2 ~mduclstu TJT at condilions that the market would

3 beai?
4
MR. MARTIN: I'm toine to obiecl lo the
5 question to the extent thal it requires his
6 wilness lo speculate as to what SAC was allowed to
7 do and not do. 1 don't think it's been cslablished
8 that at the time lha SAC was selline ~ i e r lo
s TJT.
9 thol Mr.Mori slill maintained an ownership
10 interest.
II
Q (BY MR. ANDREWS) Was there any period
12 of time thal you were a shareholder of SAC that you
13 were also working a1 TIT?
14 A. Yes
15 Q. And during that lime, did SAC sell piers
16 lo TIT?
17 A. Yes
18 Q And what was your understanding 01what
19 SAC could charge TIT for its products?
20
A I don'tlhink (ha( there was a
21 limitation on what SAC could &argc. Butwilh --I
22 don't know if anyone would buy them. I man, you
23 had to be competitive in the marketplace.
Q I'm not asking you to be absolutely
24
25 accurate, but does it sound reasonably close to you

-

Ulysses Mori 09-26-2001.txt

Page 108

-!

i

00109
i La1 SAC sold approximately$300,000 worth o r
2 product to TIT in 1997?
3
A. 11sounds reasonable
4
Q. Does it sound reasonable that it sold
5 aooro~imatelv%565.000wonh oToroduct in 1998?
6
A C O U ~be
0. And how aboul%781,000of oroduct fmm
7
8 S A ~TJT in 19997
9
A. Yeah, it could be.
10
Q. When you were at Til; did T1T consider
1I purchasing a competitor of SAC?
12
A. I don't recall.
13
Q. Did TJ'T ever consider purchasing SAC
14 whilc you were at Ill?
15. A. I what do you mean by "consider"?
16. Q. Were you ever involved in any
1 7 discussions with anybody at TJTabout the
18 possibility ofTJTacquiring SAC Induslries?
19
A. Vague concept Just a vague concept.
Q. At the time prior to your lransferof
20
21 the stock and when the board was essentially
22 deadlocked on the future of SAC, did you have any
23 discussions with anybody at TJT about the
24 possibility ofTJf purchasingSAC?
25. A. I know Pat had had some cooversations.

..

-
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I you could read the last paragraph, please, and then
2 I'll have a couple of questions.
3
A. Thelast paragraph?
Q The last paragraph of the "Business
4
5 Opportunities" section.
6
A. Okay. It says,"Mr. Mori continued with
7 a report on various new business opportunities he
8 is researching, including Central Pier, possible
9 acquisition; the possible expansion by the company
10 in the fields of relining brake shoes; the
11 manufacturing of axles for recreational vehicles;
12 development of a regional purchase agreement with
13 Oakwood; and adding Steve Allred as a new
14 emuloyeen
I5
Q Tell me about the new business
16 op~ortunitythat you were researchinp.
- at thnt time
to Central Pier
17 & as'it
18
A. Wel1,il must not have been in very mud,
19 depth, because I don't rccall doing very much work.
Q. okay
20
21
A I don't r c d l doing any real work,
22 othuthan maybe it beina a concept.
23
Q Was &at a conc&t that you originated
24 in ooniunction with your res~onsibililieswith'llr
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I I don't believe that I had a conversation about
2 buying SAC But I believe thnt the answer that I
3 heard at some point in time I don't know when or
4 how it's dated- but that there was no
5 consideration lo buy SAC unless it was profitable
Q And at that time, it certainly wasn't
6
7 profitable?
8
A Not that I recall
9
Q Okay
10
A No
II
0 Were you ever involved in a
I2 con&derationbr acquiring Central Pier while you
13 waeatTJI?
14
A. I don't think I was involved in that
15
(Deposition Exhibit No 140 was marked
16
for identification )
17 0. (BY MR ANDREWS) I'll hand YOU whal's
18 been maiked as Exhibil 140, and before we look at
19 it, can you iust describe what Exhibit I40 appears
..
20 to be.
21
A It appears to be a copy of the meeting
22 minutes olthe board ofdirectors of TJI of
23 Pebmay 24th, 1998.
24
Q. On page 2, there's a section labeled,
25 "Business Opportunities ' And I'd just like it if

-
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I
A. Yes.
.
2
Q. And at that time, were you also an owner
3 otSAC7
4
A . I think so.
5 . Q. Did you ever research the possibility of
6 acquiring SAC for TIT?
7
A. I may have done some question asking.
8
Q. Okay.,
9
A. 1believe I might have asked Mike
10 Gilberg to do some numbers for me,or give me an
t 1 opinion. But I don't believe I ever formally
12 approached anybody about the acquisition, or the
13 thought of one. You know, Pat was really doing
I4 that.
IS
Q. Pat was primarily the person from SAC
16 involved with seeinr! il there was Interest in I IT
17 in purchasing SAC?
I8
A. Pat had the in-roads to talk to them.
19 Q Were you involvod in the decision at TJT
20 lo stop purchasing SAC pien -I think somebody
2 1 testified to approximately45 days ago.
22
A. I don't recall there being a decision to
23 quit buying from SAC.
Q So ther& not a policy or directive
24
25 within TJT, to your knowledge, to not purdiase SAC

.
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I pier9
2
A A slated ~olicv?
. .
3
Q Yes
4
A No
5
Q Is there an understanding among Ole
6 general managers that they should not purchase SAC
7 piem?
8
A Ench one oflhose genml managers make
9 theirown delcrmination.
10
Q. In met, some of the general managers
I l continue to purchase SAC piers?
12
A. l believeso
Q. Do you havemy kno~vledgeoftlie
13
14 appmximae -strike thaC
15
Were you in charge of new product
16 development in August of 1998; was that your
17 position with TJT?
18
A 1 believe so.
19
Q. Do you have Exhibit l38? Do you see
20 Exhibit l38?
21
A. Yes.
Q. It's the management meeting minutes that
22
23 we discussed earlier, August 19th of'98.
24
A. Yes
Q. Do you see on the first page there in
25
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001 IS
I
2
3
4

5 record.
G
Q. Mr.Mori, do you know whether the
7 uninsured workmari*~
comuensation claim &at we
8 talked about with SAC would have been dischmged i f

-

9 SAC went thmueh a bankrudc~reoraaniwtion?
10
A. t would-have to consult a lawyer. I
11 don't know
12
Q. At the time that you were considering
13 bankruptcy, had you consulted with anybody about
14 the disckargeabililyofthe work cornp claim?
I5
A I don't believe that it's discharged
16 thmugh bankruptcy.
17
Q. You were on the TJT board of directors
18 in late 1999,mnrct?
19
A. Corred.
20
Q And have you been in atlendancc at some
21 of the depositionswhere the subject of efforls in
22 October of 1999 to remove or replace MI Sheldon as
23 the CEO o f TJT24
A I'm aware of it, yes
25
Q. Were you involved in those efforls?
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MR. ANDREWS: Why don't we take a break
MR. MARTIN: Okay
(Recess from 2 5 1 p m to 3 2 3 p m )
MR. ANDREWS: Let's go back on the

..

00114
1 Ule portion that describes "Sales meeting," the
2 next-to-the-last cnlry, that you received first order of
3 Mexican piers?
A. Yes
4
5
Q . Can you tell me about that?
G
A. We had soiicited a company in Mexico to
7 try and build piers for us, and it looks like we
8 got our first order around that time.
Q . "First order" n~eaningTJT received the
9
10 lint order of manufactured pi& from a company in
11 Mexico; is that correcl?
12
A. Thnbcorrect.
13 Q. And do you recall what the name of the
14 company was?
15 A. No, l don't.
16 Q. And at that time, was TIT ilso buying
17 piers from SAC Industries?
18
A. I think so.
19 Q. And at that time, rvere'you a member of
20 the board of directors of SAC Industries?
21
A. I don't believe so.
Q. So you don't believe thal you w k a
22
23 dircctor of were you a shareholder of SAC
24 Industries in August of 1998?
25
A. 1don't believe so.
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A. No.
Q. Did Pal Bntdiey speak to you about
.. .
3 Mr. Sheldon's performance as the CEO of TJT in the
4 October oi'99 time fmme?
5
A. Not that l recall.
Q. Do you have any knowledge about the
6
7 effort io remave'or reptace Mr. Sheidon as theCEO
8 in the Ootober 1999 lime frame?
9
A. Just what 1hcordthrough (he .
10 depositionshcrc.
If
Q. Okay. At that time, had you heard
12 anything, rumor-wise, or did you know anything was
13 aroot about his performance as CEO?
14
A. Fromwho?
15 Q. From anybody onthe board or any
16 employees ofTJT.
17 A. Wall, 1jusl knew that there was some
"
18 disappointment, I guess..
19 Q. Was it ever brought to a vote at the :
20 October 1999 board meeting; was there a vote on
21
A. I don't believeil ever came up at a
22 board meeting23
Q. Okay. Do you know what happened?
24
A. No. 1me%, " What happened?"
25
Q Yes.
I
2

'

-
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1
A: I mean, it·s historical. what ,happened
2' happened.

3
Q. You weren't on the executive committee
4 at the time, I ~e il
5

A

No;

6
Q. Ihis was a time when the executive
7 committee kind of was fonned; is that accurate?
n:

l[
[1
J

I,

'!

l

8
A. [think the executive commiltee -was
9 fonned prior to that time;
10
Q. Do you know whether - well, did yuu ask
II Pat Bradley to retire from TJT?
12
A. No.
13
Q.. Do you know whether anybody asked Pat
14 Bradley to retire from 1'111
IS
k
No.
16. Q. Did you ever have any discussions with
17 anybody at IlT about the possibility of you
18 becoming the CEO?
19
A. No, no.
20
Q. Did you ever discuss that ~
21
A. Not-22
MR. MARTIN: I'm sorry, Brad. Did you
23 .say "CEO" 01:" "COO"?
24
MR. ANDREWS: "CBO."
25
MR. MARTfN: Thank you.

00118
I
Q. (BY MR. ANDREWS) Did you ever have any
2 conversations with Pat Bradley about a desire to
3 become CEO?
4
A, I have my own personal aspirations in
5 life, yes.
6
Q. Did you share those with Pnt Bradley?
7
A. I may have

8

Q.

Is one of those aspirations to become

9 the CBO ofTIT?
lOA. I'm happy with whnt I'm doing

11

Q.

SO' you don't have aspirations of

12 becoming the CEO?
13
A. No.
14
Q. Did you have those aspirations in the
15 past?
16
A. [ wanted to be a doctor once, but 17
MR. MARTIN: Answer his question.
1&
THE WITNESS: Say that again. I'm
19 SOlTY·
20
Q.. (BY MR. ANDREWS) Did you wanllo be the
21CBO ofTJl?
22
A. I had considered it.
23
Q If MI'. Sheldon retired, would you want
24 to become the CEO of TH?
25
A. 1ft were wo,thy.

.<
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00119
I
Q. During the lime thill you were employed
2' at TTl', have y~u ever had discussions with 'anybody
3 about starting a new business that would compete
4 with TIT?
5. A.' Compete how, with what?
6
.Q. In the tire and axle business, in the
7 general area that TIT' does business. .
.

J

8 . 6lcanfifo~
9 ~.,ou ,ever have any discu~'sions about
10 doing that?
.
II
A. I can't do that.'
12
Q., You ,can't have discussions aoout it?

1-

13

I

1

A. Well, I imagine I could hyPothesize
14 about it.
15
Q. Okay. Did you ever hypothesize about it
16 with Pat Bradley?
I7
A. I may have.
. 1&
Q..
you recall, did you discuss it with
19 her?
.
20
A.. No, not really.
2I
Q; Did you ~ver have any' conversations ivith
22 Pat Bradley about her' resignation from the board of
23 directors?
.
.
24
A.. I think 1 asked her what she was going
25' to do at the tim~ and I believe it was after her

Do
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I resignation.
2
Q. And what did she tell you she was going
3 to do?
4
A. She stated she was separating herself
5 from·fll.
6
Q. Did you have any discussions with her
7 about what she intended to do after she had
8 separated herselffrom TJl? .'
9
A No. It was a prelly quick conversation.
10
Q. Was this at the time that she was
II leaving the board of directors or leaving
12 employmen~ ifyou recall?
13
A. I think it was after both, after the
14 time both things had passed.
IS
Q. Wercyouinvolvedinanyof'thc
16 negotiations or discussions of the terms of Pat
17 Bradley's retiremeqt?
18
A. No.
19
Q. Did Pilt Bradley talk with you about
20 whether her resignalion from employment with 'TJT

21. was voluntary or involuntary?
22
23

A.
Q..
24 name,
25
A.

No discussion.'
Are you related ~o -- I forgot the last
Is it John Capis?
I don't know n John Capi.
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1
Q Okay. Jim Capis?
2
A. No, I am not related to Jim Copis,
3
Q. Are you related lo any of the Ford
4 family?
5
A. No, I am noL
6
Q. Were you involved in any ofthe
7 negotiat.ionsor discussions with either Jim &pis,
8 Jr., or Jim Capis, Sr., about gathering (ires and
9 axles for IJT in Arizona?
10
A. Yes.
iI
Q. And what was youriovolve~cntin those
12 discussions?
13
A. I made the initial conlact.
14
Q. With Mr. Capis?
IS
A. And his wife.
16
Q. Why did you make the initial conlact?
17 . A Well. l guess you could it was new
18 business.
19
MR. ANDREWS: Give me just a second. I
20 left the mosl recent exhibits, I think, on my desk.
(A discussion was held off the record .)
21
22
Q. (BY MR. ANDREWS) All right. Had you
23 done business with Mr. Capis orhis company beFore
24 May of 20001
25
A. No

-
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A. No.
I
2
Q Was Mr Capis, Sr., involved with the
3 J & S Comvanv
. . at the time thal YOU did business with
4 him?
5
A. Not thal 1know 01"
6
Q. And you hadntdone business with Jim
7 C a ~ i sJr,?
.
8
A No.
9
0 You knew him bv hi father'?
10
A. 1 knew he had aion.
11
Q. But as pan of your responsibilitia to
I 2 develop new business, you were asked to follow up
13 on the possibility orentering into an independent
14 supplier agreement with Mr. Capis?
15
A Yes
16
Q. Turn to Exhibit 129, please
17
A. Okay.
18
Q. Exhibit 129 is an independent supplier
19 agreement. It's dated May 5 of 2000. but it's
20 signed Is that accurate?
21
A Yes
22
Q. I think the testimony has been that that
23 inde~endenlsunvlier acrecment was never entered
;
24 intoby T J T ~ ~'Mr.
and his company; is that
25 your understanding?
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I
Q. You hadn't done business with him at
2 Leg-it or anything like that? Did you know
3 Mr Capis beforc you
4
A. 1 need-5
Q. Goahcad
6
A. There's two questions
Q. Okay. You didn? do business with
7
8 Mr. Capis prior to May of 2000?
9
MR MARTIN: Junior or Senior?
10 Q. (BY MR ANDREWS) Junior
I1
A. No
12 Q. Did you do business with lim Capis, Sr.,
13 before Mav of 2000?
I4
A. Y&
15 0. And wh~!was the nature of vour business
16 rclaconship with Mr. Cepis, Sr.?
17
A. On a rareoccasion, we would try lo do
18 some buying and selling
19 Q. Of axles and tires?
20
A. Uh-huh.
21
Q. And was that when you were with Leg-it
22 or TJT?
23
A. Leg-iL
24
Q , Did you do any business with him during
25 the time that you were at TIT?

-

.
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1 A I believe that's accurate
2
(Mr Sheldon leaves the deposition )
3
Q (BY MR ANDREWS) Okay. Were you
4 involved in the negotiations thal led up lo, l
5 guess, a proposal that would be conwined in the
6 Exhibit 129 lo Mr. Capis and his company?
7
A. Yes.
8
Q. Why wasnl the deal consummated?
9
A. Couldn't get him to agree to it
I0
Q. It was rejected by Mr. Capis and J & S
I I Com~anv?
12 A: AS I recall
13 0. Oknv. Do vou r m l l what were the terms
14 that)ou wok unabie to reach agreement upon?
IS
A. No
16 Q. Was it pricing or territory or anything
17 like that, or you just don't recall, or the whole
I8 thing was unacceptable?
19 A. I think that he did not enter into this
20 agreement because he was getting advice from his
21 father
22
Q. Okay
23
A And his father- I believe this was
24 telling him not to do it.
Q Did Jim Cnpis, Sr ,not havca good
25

-
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1 relationship with TJT?
2
A. They didn't have any relationship, as
3 far as lknow.
4
Q. Do you know why his father counseled Jim
5 Capis, Jr., not to enter into this type oPan
6 arrangement with VT?
7
A. No..
Q. Why did you pursue the independent
8
9 supplier agreement? Did somebody from TJT tell you
10 to follow up on thal, or was Ibis just something
I1 that you were doing as part of your
12 responsibilities?
13
A. Our business was supply oriented, and i t
14 was a way to obtain supply
IS
Q. Did somebody tell you that they were
16 having supply problems in Arizona?
17
A. No.
18
Q. So would you periodically, in the course
19 and scope of'yout job at TI'T, revie\v what the
20 supply anangements were at all the particular
21 facilities?
22
A . No.
23
Q. Did the general managercall you and
24 say. "We're having supply problems'?
25
A. No.
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I Q Did Mr Sheldon tell you, "We'te having
2 supply problems in Arizona. Can you see if you can
3 get something done?"
4
A . No.
5
Q Is Exhibit 129 a standard Form of
6 independent supplier agreement that you've seen
7 within TJT for other independent suppliers oftires
8 and axles?
9
A. No.
Q. Did you talk to Rich Morris about supply
10
II problems that he was having i n the Arizona region
12 in the yenr 2000?
13
A. At some point Italked to him about
14 this.
15
Q. About the concept timat, "We need to find
16 somebody to help you with a more reliable supply of
17 tires and axles"?
18
A Something o f that nature, I'm sure.
19
Q . Do you recall wvhether Rich Morris
20 suggested thal the company try to enter into an
21 arranrement with Mr. Caois.
. .Jr.. or J & S Comoanv?
. .
22
A: N O .
23
0. Did you ever discuss with Rich M m i s
24 his desire noi to enter into a business
25 relationship with Jim Capis, Jr., or I & S Company?
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A. Ibelieve we did discuss it
2
Q. Do you rememberwhether Rich Morris was
3 in favor o f this type of anangement?
4
A. He had different views about iL
5
Q. Did hccvcr tell you that he didn't
6 think he could continue to work at FIT ifyou
7 entered into.an iurangemcniyithMr, Cadis, Jr.,or
8 J & S Company?
9
A.No;
10
Q , Did you evertell Rich Morris that this
1i was a deal thnt 'TJTwould have to pursue?
I 2 . A. Can you repent it, pieare.
13 . Q. Did you ever tell Rich Morris that you
14 wv&e going to pursue this, whether Rich Morris
15 wanted to do the deal ot 'not?
16
A. No.
1 7 . , Q. Okay; Takea look at Exhibit
Itis
18 i n asimilar time frame. It's d a d Aoril 14th of
19 2000, a sales representative sgceemint between l J F
20 and leny Ford: is that correct? Just at the too
21 thae
22
A. Yes.
Q. And lthink this one is signed. I'll
23
24 represent to you it's signed on page 4
25
A Yes, Irecognize i t
I

lk.
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I Q. Were you involved in the process that
2 resulted in the execution of the sales
3 representative agreement?
4
A. Yes.
5
Q Did you know Mr. Ford before
6 negotiating did you negotiate this agreement on
7 behalf ofTJT?
8
A Yes
9
Q. Did you know Mr. Ford before you
10 negotiated
the arreement?
I! A. Yes.
0 How did you know Mr Wrd?
12
13
A. At what k r i o d oftime? I've known him
14 for a long time
15
Q Did you deal with Mr Ford when you were
16 at Leeit?
17
A- Yes
0. Was thal a business relatiooshio?
I8
I9
A. We did business together.
Q Okay Were you competitors or..
20
21
A We were geographically too faraway from
22 each other to be real com~etitors.
23
Q. Rcal competitors; but occasionally you
24 would buy and sell supplv to mch other?

-
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(Mr. Sheldon rejoins the deposition.)
Q. (BY MR ANDREWS) And Mr Ford was
2
3 involved with Ford lire and A&?
4
A. Correct.
5
Q. And Ford Tire and Axle was acquired by
6 TJT!
7
A. Yes.
8
Q. Do you recall when Ford Tire and Axle
9 was acquired by TJT?
10
A. No, I don't
11
Q Did the idea to punue a sales
I2 represenlolive agreement with Mr Ford originate
13 with you, or did somebody ask you to pursue that on
14 behalf of the company?
IS
A. I thinkoneof us came up with lheidea
16 and decided to see what we wuld do with it.
17
Q Did you lolk with Rich Morris about the
18 possibility of enlning into a sales representative
19 agreement with Terry Ford?
A. l b sure I lolked to him about it at
20
21 some point in time.
Q Was Rich Moms in favor ofentoring
22
23 inlo a sales representativeagreement with
24 Mr. Ford?
A I believe he was in favor of gelling the
25
I
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I comol? . ~ r . ~ o wanled
rd
the sales that the sales
2 rcpmcnlative a p m e n t might bring to TJT, .
.
3 c o y t ? I'm sonyl MI. Monis wanted the sales.
A . I'm confused thoroughly now.
4
Q:. if 1 umientood yourtcstimony
5,
6 corrcclly, you said lhal Mr. Moms wanted the
7 salm that would bc provided to TIT if the sales
8, reprcsen.loliveag~emen(was enlered into and
9 worked ascOntemplated.
10
A. I believe he was in suppok ofgetting
11 the sales, as Irecall my communications with him.
12
Q . Did heexpreis to yoa any concern of
13 enteritig into an agrcemenl with Terw Ford?
14
A. I don't believe so.
I5 . Q. After lhe sales represenlative agreement
16 was entered into in April, April 14th,2000, did
17 you have any discussions with Mr. Morris following
18' chat date about how the sales represenlative
19 agreementwas working?
20 , A. I aon't think so.
21 . Q. What happened; did the sales
22 .representative agreement woik out as arranged or
23
A; Itdidn't work.
24
Q Okay
25
A. t mean, there might have been somc small
,

-

00130
I sales.
2
0, And "nettinn the sales." you're
3 rcfeningto ~hFdesignalcdcuslo&en that Mr. Ford
4 would seek lo ~mvidclo T I T in chchnnse
- for the
5 commission?
6
A Yes
7
Q What was Mr Ford's employment at the
8 time that you were negotiating the sales
9 representative agreement with him?
10 A I don't believe he was employed
11 Q Had Mr Ford been an employee ofTjT a1
I2 somc point?
13 A Yes.
14
Q But it was your underslonding he had
15 lefi the employment of TJT at the time lhal this
16 occurred?
17 A. I think it was before this occurred.
18 Q. Before this. Okay.
19
Bul your recolledion is that Mr. Morris
20 was in favor of enluing into a snles
2 1 representative agreement with Mr Ford?
22
MR MARTIN 1think that misstntes his
23 testimony.
Q (BY MR. ANDREWS) Okay. You said that
24
25 Mr Morris wanted the snles involved in that,
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I transactions, but 1don't believe that he was ever
2 capable oidelivering the accounts
3
Q Mr Ford didn't deliver the designated
4 customers to TIT as contemplated by the agreement?
5
A. Correct
6
Q. And as a consequence, TJT didn'l make as
7 manv sales as it had hoocd lo the desienated
8 cust~mersin the agreekent?
9
A fhat's wrreel
10 Q And did lhe agreement terminate; did TIT
I I terminate the sales agreement with Mr. Ford?
I2
A. I remember discussion on termination,
13 but I don? know i t we ever did it.
14 Q Do you recall approximately how long
15 afler the date of the ageemcnl that it became
16 apparent to you that he just wasn't going to
17 deliver the designated customen to TJT?
18 A I don't m l l it being over maybe a fcw
19 months
Q. Afler a few months, il became apparent
20
22 that it just wasn't going to work out because he
22 couldn't uphold his end of the bargain; is that
23 accurate?
A lie wuldn'l deliver
24
25
Q What did you do in the Arizona region

-

I

i
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I after you were unable to make arrangements with
2 J & S Company to supply taw tires and axles lo I J I in
3 Arizona? What did the company do? Well, what did you
4 do personally? When you couldn't come up with a deal
5 with J & S, what did you do to remedy the supply
6 situation in Azizona?
7
A I didn't
8
Q That wasn't part of your you didn't
9 pursue that?
10
A. fhere was a deal that we had the
I I o~mrtunih,
to deal with
..
12
Q, ~ G h t .
A. I vursued il, broucht
13
- it to its end, and
14 moved o n
15
0. Did you talk to was Rich Morris the
16 gcn&l maniger when the Capis deal was not entered
17 into?
18
A. I think it might have been right at the
19 end in them somcwhcre.
20
Q. Did you contact the general manager and,
2 1 in substance, my, "We can't put a deal tocelher
22 with J & S;you'll have to wdrk on other ;venues of
23 supply"?
24
A. Which manager?
Q The manager of Arizona
25

--

-
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I
A y e s
2
Q. To your knowledge, has Mr. Ford competed
3 with 'IJT in Arizona?
4
A. Not to my knowledge.
5
Q. To your knowledge, have any of the
6 shareholders of Ford Tin: and Axle competed with
7 TIT in Arizona?
8 A. I don't know who the shareholders were
9 io Ford.
10 0. Well, lees see. Terry Ford, we've
I I cov&ed him.
12
Judy Ford, do you know whether she's
13 competing with TJT in Arizona?
I4
A "Comvetin~"?
.
Q. Yes
I5
16 A. No.
17 Q. How about Andy Walton?
18
A I don'l believe he's compeo'ng with '11I.
I9
Q. Any of the Ford children thnt you know
20 00
A I don't believe any of them are
competing with -any of the Ford children are
competing with TJT.
Q. That's fair enough. 'Thanks for sparing
me the time of looking through my had writing

-
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I
A I believe there was two - or not "two,"
2 but there wvas a transition at the timc
3
Q I'm not going to hold you to tvhic11 one.
4 But did you call the general manager and say, "I
5 can't put a deal together with J & S; you guys necd
6 to pursue other avenues of supply"?
7
A Something to that effect.
8
Q But that was the end of your
9 involvement; they didn't ask you, "Okay, go find us
10 another substitute for the 1 & S agreement"?
A. No, there was no looking for a
II
12 subslitule
13 Q Okay Do you have any knotvlcdge whether
14 Mr Ford was involved at all with 1 & S Company?
15 A No, 1 don't
16 Q. Was he involvcd at all with lim Capis,
17 Sr.?
18 A. Not to my I'm not aware of t h a ~
19 Q. Okay When you werenegotiating
20 Exhibits 129 and 130, did you ever have ocwion to
21 talk to MI Ford and Jim Capis, Jr, at the same
22 timc?
23
A No
Q. They're two separate arrangements, from
24
25 your standpoint?
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Do you have any knowledge that Darren

2 Bradlev has contacted any tire and axle customers
3 ofT~.isincehe kfl the e&ploymenlof~T~~?
4
A. Can you repeal it for me one more time
5
Q. Do you have any knowledge thatDaren
6 Bradley has contacted any tire and axle customers

7 ofTlTsince he has lehthe employment of TIT?
8
A.NO.
9
Q. Do you have any knowledge that Kelly
LO Bradley has contacted any tire and axle customers
Li of TIT since he leh the employment ofTJT7
12 A . No.
13
MR. MARTIN: Brad,
using the tern
1 4 "tire and axlecustarners.." Are you talking
15 factories, or on: you specificallyexcluding
16 dealers or
MR. ANDREWS: No. I'm including
17
18 dealers, factories
MR MARTIN: The whole gambit?
19
20
MR ANDREWS: Yes, the whole gambit of
21 customers Maybe rve'll just do that
22
Q. Do you have any knowledge that Mark
23 Wilson has contacted any customers of IITsince he
24 lo&the employment of TIT?
25
A NO

-

-
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1
Q Do you have any knowledge that Rich
2 Morris has wntacted any customers of TJT since he
3 left (he cmployaent ofTJT?
4
A. Yes.
5
Q. Okay And what knowledge do you have
6 about that?
7
A. it's his job.
8
Q Whalis bisjoh?
9
A. To contact customers and sell their
10 producls.
11
Q. Sell whose produck?
12
A Who does he work for? I'm sorry
Q That's all right.
13
14
A. Rich Moms is -well, he worked for
15 when?
16
Q. That's a good question. When he worked
17 for BTR in the ycar 2000.
I8
A. My knowledge would he general knowledge
19 coming from our salespeople reporling hack to me
20 that their acwunls were being called upon, yes.
21
Q. In the year 2000 or in (he year2001?
22
A. I don't have a distinclion.
23
Q. Have your saicspeople reporled lo you
24 what type of produc~sRich Moms is selling?
25
A. When?

-
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A. It was one oI&c managers.
Q: And by "managers," you mean one of lhe
3 general managers of one of the TJT facilities?
A. Yes..
4
5 . Q. Are (here sales managers? That's why
6 I'm
7
A. In one facility, there$ a sales
8 manager, and in another one, there's not.
9
Q. And you recall it was one of the general
10 managers. Do you rccall whiehfacility?
i1
A. It was one of two. It was either
I2 California or Oregon.,
. .
13
Q . Who's the gcneralmanager of California?
14
A. Norm Holloman.
15
Q. And who's (he general manager of Oregon?
16
A. He's the assislmt manager.
17
Q. Okay
A . Ifis name is sieve Simon.
18
Q. And if l understood you corredly, (hat
19
20 reporl was not in wvriting?
21
A. Not that 1 recall.
22
Q: Telephone?
23
A. It could have been put in writing in a
24 sales repon, but I don't lhink so.
25
Q. Okay. Do you &ll if you received any
1
2

-

'
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1 Q. In the year - let's lin~itit to the
2 year 2001, this year.
3
A. This year? In this year, I believe he's
4 currenlly employed wilh BTR.
5 Q . Okay.
6
A. Is that wrrect?
7
Q. 1don't believe so. 1'11 repl.escnt to
8 you (hat well, 1don't think that we have the
9 W-2s for 2001, but I'll represent to you (hat he
10 testified that he worked at SAC.
ti
A. SAC.
12
MR. MARTIN: Currently?
13
MR. ANDREWS: Yes.
14
THE WITNESS: My knowledge would be (hat
15 he goes out with BTR saieBpeople and represents SAC
16 Industries to those customers.
17 Q (BY MR. ANDREWS) And is that (hehc.type
I8 of repoils (hat you receive from your salespeople?
19 A. The type of reports that I havmccived
20 from my salespeople one reporl I received from
21 my salespmple was that TJT was no longer an
22 authorized vendor for SAC Industries.
23
Q.. Is (ha1a wrillcn reporl?
24
A. Verbally communicnted.
25
Q.. Who told you that?

--

-
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I e-mail lo lhat eVcct?
2
A. Not that l recall.
Q. Did you attend Rich Morris's deposition?
3
4
A No.
5 Q Did you attend G w q e Bayn's deposition?
6
A. Ycs Ycs
7 Q. Some of the informalion you learned
8 some of (he information in George Bayn's
9 deposition, t Lake it; is that correct?
10
MR. MARTM: Information about (he sales
I I calls?
12 Q (BY MR ANDREWS) Information about (he
13 sales calls involvinr?Rich Morris It's iusl a
14 preface15 A You know. I mav have reheard it there.
16 Q. . That's $"ha( 1w& driving at..
17
You heard it (here, hut you also heard
18 it from yoursplespeople?
19 A . Yes.
Q. And hen you had the incidence of'lhe
20
2 1 repoit fiom one of (he general sales managon about
22 some comments attributed to Mr. Morris. D o you
23 recall (he customer that those commenls were
24,allegedly made to?
A.'No,Idonl.
25

-

-
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I
Q. Any other information or knowvledge about
2 Mr. Morris contacting any customers of'.TR s i n e he
3 left the employment of V T ?
4
A. Not that I recall.
5
Q Okay. We've basically covered the
6 general categories? I'm not asking you to tell me
7 each instance but the substance.
Do you have any knowledge that Pat
8
9 Bradley has cnntocted any cus~omcrso f rJl since
10 she l e ~ t h e m p ~ o y m e n t b f . r ~ ~
A. Just what I've heard here and at !.he
lI
12 depositions.
Q. . At the depositions?
13
14
A. Yes.
IS
Q. Nothing ouuideof that?
16
A. No.
17
Q. Fmsony. Did I isk you ifyou had any
18 knowledge ofwhether Kelly Bradley or Mark Wilson
19 wnlacted any customers ofTJT' since they lefi the
20 employment of TJ'I?
21
A. I think you asked me about that
Q. And your answer was no, you didn't have
22
23 any knowledge about Uiat?
24
A. Yes.
25
Q. Okay. Thank you.
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1 Bradley?
A. I don't recall a discussion. That
2
3 suggests to methat maybe the executive
4 compensation committee was reviewing
- iL
. but I
5 don'i recall discussions.
6
Q. Do you recall that being discussed at
7 the board ofdirecton meeting in Febmary of 19997
8
A. I don't recall a discussion.
Q; Did you ever discuss a.polential
9
10 one-year employment agreement and bonus plan with
1'1 Pat Bradley?. .
12. A. Not that 1recall.
13
Q. Would you please turn to Exhibit 138,
14 please. Exhibit 138 is the management meeting
I5 minutes of August 19th of 1998 that we've
16 discussed. Could you turn to page 3, please.
17 'Ihece's nsection entitled, "Bettleyon and Parker
18 Non-Compcle Issues?
19 A. Uh-huh.
20, p. Do you recall reporting about those
21. issues to the management meeting in August of 1998?
22
A. Yes.
Q.. And were you involved in the I gucss
23
24 .there was a IawsuX filed relating to Beftleyon and
25 Parker..

k

00142
I
Can you take a look at Exhibit 133.
2 And just generally speaking, can you dcswibe Exhibit
3 133 for me, pleare.
4
A. It appears to be an invitation to attend
5 .TJTs 1999 annual meeting of shareholders.~
6
Q. And attached to it because I don't
'7 have a copy of the table of contents I guess
8 there's a section of Exhibit 133 that's labeled,
9 "Information About TJI; Inc." Can you mrn to page
10 12ofthat?
II
A. 'Twelve?
12 Q. Yes. Oh, look at that. You got the
13 highlighted version. There's a highlighted
14 sentence on page 12. Can you read that? Just read
I5 it to yourself, please.
16 A. Okay..
1'7 Q. Are YOU finished?
18
A. Yes.
19 Q. In I lost the date. In January of
20 1999, you were a shareholder and a member of the
2 1 board ofdirectors of TJT', correct?
22
A. Yes:
Q. And do you recall any discussion at the
23
24 board of directors meetings about a one-year
25 employment agreement and bonds plan for Pat
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1
A, Yes.
2
Q. Did Mr. Bettleyon and Parker work at the
3 Woodland TJ'T facility before they left the
4 employment of'rJT7
5
A. Yes.
Q. Were they employees of leg-it before the
6
7 acquisition?
8
A I believe so, yes.
Q Bothofthem?
9
10 A . .rm not sure.about ~Gker.
II
Q. You're not sure whether he was an
12 employee of Legit?'
13 A. 1believe he may have been, yes.
14 Q. Were these two individuals working
15 together after they left the employment ofn'T7
16 A. I don't thinkso.
17 Q. What was Mr. Bettleyon's padtion at717
18 before he lefi theemployment of TJT?
19 A. He was abuyer, truck driver.
20
Q. Buyer of'raw tires and axles?
21
A. Yes.
Q. What wis Mr. P&keZs)ob at~J'i'before
22
23 he lefi VT?
24 A. I'm not sure that he was employed at
25 TET.
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00146
I rccali?
2
A. I believe that's what il was.
3
Q And what was the nature oflhc case
4 against ll~osetwo individuals?
5
A. it was a non-wmpcle issue.
6
Q And did they havk non-compete agreements
7 with 1 IT beforc they lefl the em~lovmcntof T J P
8
A. They had non-compclc ~g&cmcntsthat
9 were signed, I believe, when they were cmployecb of
I0 Log-it.
II
Q. And to your knowledge, were those
12 non-compete agreements assigned to TJT along with
13 the acquisition?
14
MR. MARTIN: I'll objffit lo the form.
15
You n n answer, ifyou understand it.
16
THE WITNESS: Yes..
17
Q.. (BY MR. ANDREWS) So it was n l P s
18 position thal the non-compete agreements were still
19 in cffecl for those two individuals following their
20 severance fmm TJT; is that cixrccl?
21
A. Correct.
Q. Were you involved in (he efforts to
22
23 obtain a permanent reslraininp.ordcr that's
24 reflected.in the second entry 61that section on
25 Exhibit 138?

00145
1
Q. Okay. My question is, were these two
2 individuals involved in the same lawsuil, or are
3 there two separate lawsuits related lo non-compete
4 issues?
5
A. I think they were named in the same
6 lawsuit
Q The entry appears as one lawsuit?
7
8
A I believe it was
9
Q Okay What was the nature of the
10 lawsuir did^^^ sue those two individuals?
I1
A. Yes
12
Q. And your lint entry indicates there, "A
13 temporary reslnining ordcr has been issued until
14 Fridav"?
15
A: Cotrect
16
Q. Wen: you involved in those proceedings
17 as a witness?
18
A. Yes, Iguess. I don't know
MR. MARTM: Did he testify at the
19
20 injunction hearing; is that what you -21
MR. ANDREWS: Yes.
22
Q. Did you testify at the hearing?
23
A Yes
24
Q. I guess there was a was there a
25 hearing on the temporary reslraining order; do you

-

i

t

P

L

IE
L

Ulysses Mori 09-26-2001.txi

UIysses Mori 09-26-2001.M

Page 145

00147
I
MR MARTIN: Again, Brad, involved as a
2 witness?
3
Q (BY MR ANDREWS) Involved in your
4 capacity at TIT. Did this w s e t t l e ?
5
A Did it settle?
6
0. Yes.
7
A. I thinkso.
8 . Q. And do you rememberwhat the terns of . ,.
. . .
9 tho settlemint were?
.
.,
40 .
. MR. MARTIN: And I'll obj& to the
1I extent that lhose terms are confidential. And,
12 ftankly, I doh? have any idea if they rue o r
13 aren'l
.
,
14 , . MR ANDREWS: They w&envt yesterday,^^
15 tve'll see what they are today.
16
M R . MARTIN: Okay.
17
MR:ANDREWS: Iftheyare, we'll mark it.
18 as "Confidential.'
.,
19
THE WITNESS: I believe that Bettleyon
20 became a vendor.
21
Q. (BY MR.AND&WS) A vendor for raw t i m
22 and axl& and supplier of those lo TJT,correot?
23
A. Yes.
Q. Okay. Sirnil&lo the a&gement thal
24
25 we looked at that was proposed to J & S Company
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I and I'm not holding you tolhe exact terms but
2 thal was pmposed lo J & S Company, "You supply
3 inventory to TJT in return for some arrangement
4 thal the panies agree to"; is that accurate?
5
A. Yes
6
Q. How about Mr Parker; what happened to
7 him?
8
A. I lhink that he was just- what do you
9 mean, "What happened to him?"
10 Q. Was he also part of the senlement? Did
I I he become a vendor?
12 A. No He he got into a different
13 business
14 Q. Ile IeR. Is his business rclated at all
15 to the busincss of TJT?
16 A. No
17 0. Was that part of the settlement whore he
18 just said, "I'm gomg to go do something oompletely
19 different"?
20
A. No. 1believe mmewvhero in the process
21 he was workinn
- xvith Bettleyon.
22
Q. Okay.
23
A. The lawsuit came about, and he became
24 uncomForlable, had another opp&iunily and took it
25
Q. So he may have settled the case by just

--
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I pursuing different employment that takes him
2 oufside of the scope of any non-compete agreement?
A Yes.
3
4
Q. And if l understood you correctly, you
5 weren't sure whether Mr. Parker was an employee of
6 71T before he was working wilh Mr. Bettleyon.
7
A. He may have lee the employment at
8 Leg-it and nevir became employed at 'TJK It's a
9 very fine line t h e .
10
Q. Okay..
II
A. I'm notsure.
Q. Okay. Do you know if the case went to
12
13 the court-- do you know if the judgeissued a
14 permanent reshining order?
15
A. A permanent restraining order?
Q. Yes.
16
17
A. Not to my'knowledge.
18
Q So it may have setiled shortly aRer
19 this meeting?
A. It settled sometime after that.
20
Q. At the meeting, was there dinssion
21
22 with you that, yon know, "Mr. Mori, why don'tyou
23 see if we can get this settied," or was there any
24 direction given to you at the conclusion of the
25 maiiagement meeting?
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Q Do you have any knowledgea'frvhether
2 Mr. Hammer has discussed employment with BTR?
3
A. Yes.
4
Q. What do you know about that?
5
A. I know heinleiviewed.
6
Q. Did you talk to him before he
7 interviewed? :
8
A. Yes.
9 . Q. Okay. id you talk to him the day that
14 he interviewed?
. '
11
A. If1 recall, I talked to him the day
12 before.
13
Q. Okay.
14
A. I may have talked tohim that day.
15
Q. And what occ&ioned -did he call you
I 6 the dav before?
17
A No.
18
0 Did YOU call him?
.
,
19
A. y e s . - ' ' . .
20
Q. And why did you call him?
21
A. He's a valuabie asset to TTL. I wanted
22 to talkto him and find out what his frame ofmind
2 3 was, why he was interviewing, aiid just to talk to
24 him.
Q. How did you findout he was
25
1

'

'

00 150
I
A No This was being discussed by the
2 Bettleyon attorney, and I believe it was Chris lng
3 that was our attorney at the time
4
Q. Did hc attend the mccting and m&e a
5 prcscntation aiong wit11you, or did you make tl~e
6 presentation?
A This was just an informal update.
7
8
Q. So h e purpose ofthe managemont meeting
9 is you would just give an update on a case or an
10 issue, and it wasn't really a decision-making-type
I I issue?
I2
A. Not at ail.
13 0. It's informative. So YOU were informinc
14 the ~ana&ement
about the &ttleyon and park;
15 noo-compete issues?
16 A. Correct.
17 Q Okay Do you know Doug Hammer?
18 A. Doug is an employee at our Cenlralia
19 oflice
20
Q. What does he do there?
A. He's a driverlbuyer.
21
22
Q And when you say "a driverhyer," is
k tires and raw axles?
23 thal a driver ofthe l ~ c for
24
A. He drives around and goes and picks them
25 up

,
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I interviewing?
A L a w Lanv.
2
.. the ocder desk cuv a#
3 Centralia
4
0. Did L a w call you?
A We we&havi;g a lot ofdiscussions at
5
6 thal period of lime, and it was temporary
7 management, and through one ofthe conversations,
8 tho subject came up.
9
Q. I didn't understand what were you
10 temporary management at the time; is that during
I 1 that time period that you were
12 A. Temporary manager at Centralia
13 Q. W m you in the Cenlralin office when
14 you talked to Doug- Hammer?
15 A. i think so.
16 0. And where was he?
I7
A. I think he was on his d l phone. I
18 don't know where he was at.
19 Q. His cell phone probably in his tmck;
20 does that sound dght?
21
A. Could be.
22
Q. I mean, he works out of the Centralia
23 office, right?
24
A. Yes
25
Q. He wasn'lthere?

-

--
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A. No.
2
Q. So you talked to him on the phone?
3
A. Correct.
4
Q Did you talk to him personally?
5
A 1don't understand.
Q. Did you (alk to him personally other
6
7 than in lhis phone conversation we're talking
8 about?
9
MR MARTIN: Face to face?
10
W E WITNESS: Yes. Fve talked to him
I I face to face.
12
Q. (BY MR. ANDREWS) Let's go back to lhe
13 day of and the timing is not important What
14 did Larry tell you?
15
A. He told me Doug was going lo interview
16 at SAC. I think.
Q. ' ~ n so,
d then, aRer he told you that, is
17
18 that when vou called Doue?
19
A. ~ k s
20
0. And what did Doue tell vou? How did it
2 1 comk about that he was gorng tdinterview?
22
A. I don't know.
23
Q. Did heseek an interview at BTR?
24
A. I don'tknow.
25
Q. Did BTR wntact him about working at
I

-

-
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I
So I got into a long convcrsalion with
2 h i m and I asked him how he felt that he was beina
3 treaied. I reiterated lo him the benefits ol
4 conlinuina \vorkine with a comvanv
.like TIT lhat had
5 a -you know, had a good financing, that we were
6 lntcrested in our employees' welfare and
7 well-being
8
And one of the comments that comes lo
9 mind that he said was, "Well, you know, no one has
10 ever talked to me like this since I've been here."
I 1 And he said, "There's a black cloud that hangs over
12 TJT"
13
And I said, "What do you mean?" And we
14 just continued to talk in that manner.
15
Q. At the conclusion of (he conversntion,
16 did he tell vou whether he would inte~viewor not
17 with B T R ~
18
A. I don't U~inkI changed his plans.
19
Q To your knowledge, did he interview
20 there?
21
A. I believe so, yes.
22
Q Did you talk to him after he
23 interviewed?
A. I must have
24
Q Did he takea job at BTR?
25

-

00154
I BTR?
2
A. I don't know.
3
Q. So you just knew he was going to
4 interview at Bl'R soon, and you wanted to talk to
5 him about it?
6
A. Correct..
7 Q. And tell me the substance of that
8 wnvcrsation.
9 A. It \\.as a long conversation.
10 Q. Okay. How long?
II
A. It started out with, "Hi, how are you?"
12 I mean, we don't know each olher very well at that
13 point in time.
14 Q . Right.
IS
A. And ail lhe& things are happening
16 around him.
17 Q . Okay.
18 A. And twanted to talk to him and ensure
19 him thal TJT was goingto remain in the area, that
20 we wanted Lo continue doine business in the area;
21 because the rumors rverc going around the shop that
22 the Rradleys were going to a c their business
23 back, TIT was going to be put out of business, and
24 thc last thine" I needed was to lose a driver at the
25 time
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A: No.
I
2
Q. And did hecontinue to be employed by
3 TJT?
4
A. Yes.
5
Q. And he's still !.here today?
6
A. As far as l know.
7 . Q , I.mean,not "today," but hds still
8 employed by TJT? . . .
9
A. Yes, he is lie's a good young man
10 Q. Did you talk to him about his interview?
II
A. Whet do you mean?
12 Q. Did you talk lo him about whether ihey
13 offered him a job? :
14
A. It was my underslanding that he was
15 going over to i n t e ~ i e wfor a job.
16
Q. Did heget an offer?
17 A. I wasn't at thc..interview.
I8
Q. Did he tell you he got an offee
19 A: I wai under the imprission that hehad
20 some klnd of anoffer before he went
21
Q. When you talked to him on the telephone,
22 did he tcll YOU that they had offered him a iob?
23
A. I avoided talkikg to him nboul mo;ey. I
24 didn't want (o cheapen the conversation I wanted
25 to talk to him about future.
,
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I
Q But did he say, "Ihave a job; Ihave a
2 job over at B I R if Iwant it I'm just going to go
.
3 bver there and intentieww?
4
A. Ibelieve that there werc conversations
5 eoine on between a few of the emdovees. 'Rev were
6 all uieasy about thesituation Idon'iknorv how
7 he came about his interview. whelhe~it was il
8 he was Ido believe lhat h i mentioned that he
9 was contacted by them and was solicited lo come
10 ovet
II
Q. Did he tell you who contacted him?
12
A No. I t was you know, the Bradlcys.
13
Q. Are thereany employees o f TJT thal are
14 working for BTR, other than anybody that's named as
15 a defendant in the lawsuit?
16
A Ibelieveso.
17
Q. Who's working there?
18
A. Ibelieve $ere's -two o f the tire men
19 gave their notice while 1was there and went to
20 work for BTR
Q. Did you talk to the tire men before they
21
22 left?
23
A I talked to evetybody, and Idid taik to
24 the tire people
25
Q What did they tell you about the

-

-

-
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1 for SAC in Woodland?
2
A. No. He was a -- Ibelieve, a long-time
3 employee o f Bradleys'.
4
Q. Anybody else? Ithink you said that's
5 the one employee o f SAC you're aware o f Any
6 others?
7
A. Wen, 1believe Ibelieve Tmy left
8 the employment of TIT at one point in time and went
9 to work with either Bradley or SAC or - one of
10 them.
il
Q That'sTroy Bayn7
12
A. I believe that's his last name.
13
Q. Anybody else that you're aware of?
14
A, Not that Ican recall
15
Q Other than MI Hammer, are you aware of
16 any
.cm~loyces
. - o f TJT lhat BTR has solicited for
17 employment?
18
A, There was Iguess you would just call
19 i t general knowledge when Iwas there doing my
20 temporary work at Centmiin that Ifelt that thcy
21 were all in some way or another considering their
22 employment and where they were going to be and what
23 they were going to do
24
Q Okay Iynderstand that the employees
25 are understandablyconcerned about what's going on

-

-
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I circumstances o r their leaving the employment of
2 TJT?
3
A. Ihcy were thcy believedthar there
4 was - Ibelieve Ulat they believed, through the
5 conversation, that the B~adleyswerc going to win
6 the war, and that's where they wanted to work.
Q. Okay. Other than the two tire men, are
7
8 you aware of' any WT'employccs thal have gone to
9 work for EI'R since April of 2001?
-10
A. NO.
11
Q. Are you aware of any employees of TJI'
12 that have IoR the employment of T'Jf to go to work
13 for SAC Industries, other than anybody that's a
14 defendant in the lawsuit?
15
A. Ithink way bnck i n the beginning there
16 was a-- Idon't recall his name, but he was n tool
17 m d dye guy that went to work for them.
I8
Q. .And when you talk about "in the
19 beginning: when SAC moved to Washington7
. .
20
A. Yes: . .
21
Q. So in that time frame when SAC moved up
22 to Washington, somebody moved employmcnt from TIT
23 to SAC?
24
A. Yes.
25
Q. Was that an employee that also wvocked
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I But do you know whahcr any 01 those employees had
2 k e n solicited for cmplovment by BIR?

3
A. Not that 1retail:
4
Q..,Did you obtain any statements from
5 Mr.Hammer about his inienriew at B'I'R?
6
A. No.
. MR. ANDREWS: Lettstake ashort break.
7
8 Ithink I'm about finished.
9
(Recess fmm 4:40 p:m. to4:54 p.m.)
10
MR. ANDREWS: Let's go back on the
Ii record.
I2
Q. Mr. Mori, this morning you mentioned
13 that in preparationfor your deposition, you
14 reviewed two pieces ofpaper regarding
15 convetsations with the Bradleys; do you recall
16. that?
. .
17
A . Yes.
Q. Are L e two pieces oFp?per two
I8
19 different conversations?
20
A. Yes.
Q. Okay 7he first one, !hat conversation
21
22 does it dcal with?
. .
23
A The one that's not here, or is it here?
Q. Well, i t may be. Was i t with the,
24
25 materials that you brought to the deposition?
'

,

'
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1
A I didn't bring any materials. It was
2 provided with the 3
Q. m e materiais before?
4
A. Yes
5
Q Okay
6
A. The one that I'm malling is a
7 conversation that took place with Rich Morris. We
8 hod attempted to place an order with Rich -no, I
9 think thal's out of order
10
I had a conversation with Rich Morris
I I overat SAC.
I2
Q. Okay.
13
A I'hings w a c getting kind of heated with
14 everything that was going on, Rich asked me if TIT
I5 intended Lo continue to buy SAC products And he
16 said, "I'm asking because that's my job, is to
17 solicit- find out what the customers are doing "
18
And I said, "No, it's not our intention
19 to do that, but it just gets more difficult every
20 day"
Q. I'm sony. You said it was not your
21
22 intention to buy SAC pmducts?
23
A. It's no1 my intention to discontinue
24 buying SAC products, or our intcntion.
Q. Okay
25

00162
I
A Our intention was to continue doing
2 business with SAC, but it was getling harder.
3
Q Okay
4
A And I believe the document was a kind of
5 a synopsis ofthat convenation
6
Q Okay
7
A And one of our divisions tried to place
8 an order with SAC sholily thereanm, I believe,
9 and lheordcr was rejected by SAC And they told
10 us they wouldn't accept the order, and I 1don't
I I know if 1called or if we it just created a
I2 problem, bccnusc w
c were trying to buy the product
13 for our customers, and the manager couldn't gel the
14 product.
15
That created another conversation, and I
16 believe thal they called hack a day or two lala
17 I'm not sure obout the time fnme and said that
18 they would fill the order.
19
Q. And were those conversations with Rich
20 Morris?
21
A I had the initial conversation
Q. Right.
22
23
A I believe thal tho other conversations
24 were with the purchasing people in Woodland.
25
Q. Bull understood you lo say that you

-

-

-

-
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I called somebody at SAC to iind out why they
2 wuldnl get product Did 1 misunderstand you?
3
A. Maybe I misdated myself
4
Q Well, you said somebody called it
5 could have been you or the manager called and
6 couldn't get product. And then I thought you said
7 you interceded on behalf of TJT to see if you could
8 figure out why they weren't getting product.
9
A Comct.
10
Q. And did you makc a call lo SAC to
I I determine whv (here was this oroblcm?
12
A. I ifiik I made a call, and then I also
13 wrote a memo.
14
Q. Okay.
15
A. And 1believe. if 1recall the memo
16 correctly, theri was aiso referenu: to the reports
. 17.that ye were getting around the same time fmm our
18 field representatives that we wen: no longer able
1 9 to buy SAC pioducts. So it appeared to us like we
20 weren't goinglo be able to buy SAC products
21 anymore.
22. Q. Okay. You'rc the urles manager atthe
23 lime. conecl:. YOU are ror TJT?
24
A Yes.
25
Q. And wl~enwas this conversation, the

-
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1 initial conversation with Rich Morris?
2
A I'd have to make reference to the memo.
3
Q Was it before the lawsuit was filed or
4 after the lawvsoit was filed?
5
A I think that conversation was well
6 before.
7
0. Was il before your a~~roximate
five-week
8 stiniassisti~~
at centrhlia?
9
A I1 could have been aRer. It could have
10 been on one of my return trips to Emmett. But l
I I believe it was around chat time frame, within a
I2 week or two, one way or another.
13 0 If1 understand it comctlv. the
14 situ;tion has been remedied to thi'point where SAC
I S is acee~tinrTIT orders sincc this time: SAC is
16 acccplik$ ~ J orders
T
in fa& they f i k d that
17 one order a k r this dispute or rnisunderrtending,
18 whatever it is?
19 A. Uh-huh
Q Have you had any difficulty placing
20
21 orders or obtaining orders from SAC since that
22 date?
23
A Not to my knowledge.
Q. And since thal date, TJT has purchased
24
25 product from SAC, correct?

..

--
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I
A On an u-needed basis, yes.
2
Q. Okay. Not very much?
3
A. No. .They Lost their confidence.
4
Q.. Who lost it, the managers, or did you
5 lose the confidence?
6
A. Themanagers
7
Q. And they lost their confidence because
8 of this situation?
9
A. If1 can put myself inlo a manager's
10 msition here for iust a minute - .
11
Q. Okay.
12
A They were tryinn lo buy product and sell
13 to their cusGmers that &eYyveb&n representing
14 on a regular basis. They hied lo buy iL Tlic
15 order was rejected, and that broke their confidence
I6 in being able to get it on an ongoing basis. And I
17 think that affected their mindset.
18
Q. One division tried to place an order
19 with SAC and it was rejected, and a couple of days
20 later it was fulfilled, c o w ?
21
A Comct.
22
Q. And that is the instance that broke
23 theirconfidence?
24
A. Yes
25
Q And that would explain a drop in
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. I
A. Yes.
Q. Have any of them told you, "Weld like
2
3 you to assist us in obiaining SAC products"?
4
A. Prior tothat time, yes..
5
Q. Did you help them?
6 . A , Yes. As a mallet of facl I was in the
7 process of helping them .that day.
8
Q. Ailhattime?
.
9
A. Yes.
10: Q . But it's your testimony lhatthe .
I I reduction ih purchase from TJ'T for SAC piers is
12 related to this instance when one was rejected by
13 SAC and is not related to the IawsuiS isthat
14 accurate?
15
MR. MARTM: I think that misstot& his
16 testimony.
17 : .
THE WCmESS: No, I don't think that%
I 8 accurate.
I9
Q, (BY MR. ANDREWS)Okny.
20
A. I think. .
21 . Q. Go ahead. What do you think? what do
22 you think it's based upon? i mean, it's a h'uge
23 reductton in purchase from a supplier.
24
A. Business is not that great out there,
25 for one thing.
'

'
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I business from roughly $800,000 of product a year to
2 whatever it comes out to this year?
3
MR. MAR'TM: I'll object lo the form
4
THE WITNESS: it mav oi mav not It
5 depends 6
Q (BY MR. ANDREWS) They may start buying
7 again?
8
A It dcoends on what haooens
9
Q. it depends on what hab;lens to what?
10 A. If SAC can if SAC can recreate that
I I rapport with the managers
12 Q. How can SAC recreate that rapport with
13 the managers? Are they able to do that with the
14 lawsuit pending? Does the lawsuit matter to the
15 managers?
16 A I1 may or may noL You'd have to ask
17 the managers
18 Q. As sales manager, do you have asay in
19 this?
20
A. Do1 haveasay?
21
Q Yes.
22
A. As sales manager?
Q. Yes. Can you assist yourgenerai
23
24 managers in obtaining SAC pmducts if that's what
25 they want?

-
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I
Q Okay
2
A I mean, there's market conditions;
3 there's the uncertainty of the lawsuit There's a
4 perception of unceltainty ofsupply, and 1just
5 don't think it's any one thing by itself
6 Q. What's the othw conversation that
7 you're referring to, thedocument that you reviewed
8 documenting a conversation that you reviewed prior
9 to your deposition?
10 A. You know, I don't know who it was from
I I or what it was lo. It was a handwritten it was
12 my handwriting.
Q.. Okay.
13
14
A. It was some nolations on an account that . .
15 was confused, I believe,
. . .about
,
who they weredoing
..
16 business with.
17 Q. Do you remember what account it was?
18 A. No, l don't..
19 Q. And they were confused whether they were
20 doing business with ?Sr ot BTR?
21
A. TJT or Bradleys. 1helieve.
22
Q. Do you recall ivhether it was a pier or a
23 SAC product that it related to or something else?
24
A. I believe it was after-market products.
25
Q . Do you recall when you received that

-
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1 I g u m you received a call from somebody that was
2 confused?
3
A. Yes. 1did. And 1just made the
4 notations of my convers~tionand turned my notes
5 in.
Q Do you have any knowledge about any
6
7 o t h e customers that were conffised between their
8 business with TJT and BTR?
A Yes.
9
Q- Okay. What hmowlcdge do you have about
10
I I customer confusion between those two companies?
A. When I was in Centralia, we received a
I2
13 check from a customer that was written to TIT that
14 was not for anything on our books Further
15 investigation found Lhat it was a check that was
16 wrilten to us in ermr
17
0 And who was the check intended to be
I8 wriien to?
A It was either BTR or SAC I don't
I9
20 recall which one.
21
Q Do you recall who the customer was thal
22 wrote the chmk?
23
A. Irecall thal it was a "
eovemment
24 facility.
25
Q. Any other instances of customer
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1
Q And if I asked you the samequestion
2 about BTR and TJT, would you have to review the BTR
3 customer list?
4
A To besum, yes.
5
Q I want you to lake a look at Exhibit 4,
6 please.
7
A. It's not lesible. No.
8
Q. Yours is k e best copy. Them's the
9 customer. 'Iheeuslomers are in Ihatcolumn. They
10 get better as they go along. Can yon read it?
II
A. Well. 1sec Wheelon Tire and Axle
12
Q. Is that one?
13
A That is one. Whose customer list is
14 this?
Q. This isSACs customer list I think
15
I 6 that's the only eustomer tl~at'sidentified on
17 page I, other than "Miscellaneous."
18
A. Okay We do business with BTR. I don't
19 understand "Brndlev Enlworises in Eu~cne" I
20 guess that's Troy ];m guessing. We do business
21 with Mama Foundation Svstcms 1believe we do
22 businessk4th Mount ~ a y l bHomcs.
r
I believe rve do
23 business with or did do business with Norlhwesl
24 Manufactured Housing. I believe we buy their tires
25 and wles and sell them product. Panhandle Mobile

-
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I confusion between BTR and TJT that you're aware ol?
2
A. Not that I oan recall, no.
3
Q. Are youawnre of any other instances of
4 cuslomCr confusion between SAC and TIT? f
3 anvreciate thal while vou're not sure wheUlcr it
6 ;&
I an aiIer-mirket p&duct or somethingelse, buf
7 any othcn that vou haven't mentioned vrcviouslv?
8 -A ~ c t w e i nSAC and TJT?
9
Q Ycs, customers being confused whether
10 they're doing business with SAC or TJT.
II
A Not that 1 rewll.
12 Q. I think you indicated curlier you
13 believe that SAC was competing with TIT, is that
14 concct?
15 A When?
I6
Q Earliertoday. Right now, as we
17 current, thc nresent Lime?

-

22
23
24
25

Q. What list would you have to review?
A. Your customer list.
Q. SAC'S customer list?
A Uh-huh.
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1 Home Service, Scott Theilman. I believe I recognitc
2 Superior Supply. I was only familiar wilh that
3 Wasl?in~toncustomer list for a few wccks, so 1
4 might miss some Washington 14ome enter. I
5 believe we do businas with Western Alliance I
6 believe we've done business with Westland
7 Dist~ibuling How much we do with them, I don3
8 know. In facl I think we've had to buy SAC
9 Industries products from Western when we -From
10 Westland in order to buy some accounts at one time
I I or another, if I recall.
I2
Is that all of them; is that the whole
I3 list?
14
Q. I think it doubles I think there's two
15 co~ies,for some reason. It must be. because 1
16 can't read them
MR MARTM: Can we eo to the aeinn
17
18 receivables of Exhibit 5? It maqbe a little- "
19 olearer.
20
THE WITNESS: That's an aging. It's
21 mosrl~BTR.
22
Q . (BY MR. ANDREWS) Go ahead on Exhibits,
23 and if there's others on -24
A. I don't see anything else on therc
25
Q Horv about for BTR? See if you can find
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I Exhibit 19, it looks like. did you already look at
2 this list?
3
A. Yes:
4
Q. And you marked down theones you 5
A. Fll go by last time I had some help
6 from the guys that actually deal with these
7 accounts. Fred Honely, I believe that I recognize
8 that name.. VJ's, f don't know if that's a customer
9 or not I believe it is. VJ's, we've done
10 business with them. I think I recall Always Our
1I Best Excavatin& 301 Conaclors.
The best way to do this is cross12
13 tekrence with our customer list.. But 1 can tell
14 you that there are numemus accounts in here that
15 are dudicatesof both com~anies,I beliovc
I6
Q ' Okay. Ihat's fair;nough.
17
You have cornailed
of the
. . for .Dumoses
.
18 deposilionsand (he documents requested, a
19 similar -- what I would consider a customer maser
20 list for JSI?
21
A What we did was look at this list and
22 mentally compare with who we felt were our
23 customen, also.
Q Okay.
24
25
MR. MARTM: Brad, that3 what Uly has

--

00 174
I done. Me's talked about, during those early
2 depositions, we did that in those depositions.
3 Subsequently, in those documents, you'll find a
4 customer master list
5
MR ANDREWS: Okay.
Q That's a lot easier than what we're
6
7 doing And rathm than asking you whuhcryou can
8 recall, I can do that. lhars fine. Thanks That
9 speeds that up
10
We talked about the documents that you
1I reviewed relating to your convenations with
12 anybody from SAC or BTR that you reviewed in
13 .orenamlion for vour deaositinn. the two
I4 wnvmsations that wve were taking about - one
15 wilh Rich Morris and one with SAC?
Yes.
Have you had any other conversations
18 wiimybody i t SAC 01 B TR regarding business
19 issues between SAC and BTR -- I'm sorw. between
20 TJT and SAC, other than what you've talked about
21 with Mr Monis?
22
A I lost you I'm getting tired. Say it
23 again.
24
Q Other than the discussions you've talked
25 about with Mr Monis, and then you called back and

.
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1 you may have talked to Rich Morris or not, or
2 somebodv else. have vou had anv other discussions
3 with nnygody irom SAC about
and TJT since the
4 time you s e n d your five-weekat-so period in
5 Cwalia?
6
MR. MARTIN: elated generally to just
7 doing business with them?
8
MR. ANDREWS: Yes.
9
Q Have you talked with SAC about just
10 doing business. othcrthan what vou've talked about
I I withkr. orris?
12
A I don'tthink I've had occasion to do
13 that. I may have, but I don't recall at the
14 moment.
15
Q How about with BTR?
16
A No.
17 Q. Do you deal personally with the Mount
18 Tavlor o r the Northwest Manufactured Homes at TJ I7
19
A- No
20
0. If Mr. Prescotttestified and I'm not
21 go& to represent that I'm characterizing it
22 exactly, but my understanding was that he
23 indicated, with respect lo Mount Taylor and
24 Northwest Manufactured Homes, that he, because of
25 credit risks or some other reason, told SAC that

-

!
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1 they muld go ahead and sell direct to those
2 customcis. do vou have any information Illat YOU
3 would dis~gm;with that?..
4
MR. MARTN I do think that's not a
5 very accurali description ofMr. Prescott*~
6 testimony.' 'There was some discussion about
7 NorthweslM~ufacturedHo'mes and -.
8
0. . (BY MR. ANDREWS) Have you had aW
9 convcnitions with any investigator that has done10 investi~ationfor 1J1 with regard toSAC or BIR's
I1 business?
12 A. Yes
13 Q And is that Lynn -do you know the
14 investigator's name?
15
MR. MARTN I'm going to object to this
16 to the extent that it rcsuiresdisdosureofthe
17 almrney-client conve~sationsor communications
18
O (BY MR ANDREWS) Flavc vou talked lo an
19 inv&igitot?
MR. MAWIN: Has he outside of presence
20
2 1 of counsel?
22
0. (BY MR. ANDREWS) 1don't care who it's
23 in the presence o i Have you Liked to an
24 investigator? I think you said you did

-

L
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1
Q Was the investigator's name Lynn
2 somclhine?
3
A Tes
4
Q Do you know Lynn's last name?
5
A NO.
6
0. And whcn did vou talk to L.vnn?
7
A When did l tali to L.ynn? fynn was
8 employed by our attome~sfirm and asked me
9 questions at the time
10
Q. Has Lynn ever asked you questions
I I outside the presence of your counscl?
12
A. Yes.
13
Q. What did she ask you?
14
MR MARTM: Pi1 obiect to that and
15 instruct L e witness not lo a n k e r those questions,
16 r c ~ . ~ r d l of
e n~vhctherthose communications hav~encd
'
17 with counsel ptesenl ot not. She's our agent,
18 actinr! on our instructions. and that information
19 wouG still be privileged, jnd you're no1 enlitled
20 to ark lhis witness Tor thal information
Q. (BY MR. ANDREWS) When Lynn called you,
21
YOU bv
22 did she tell vou she was instructed to call .
23 counsel?
MR MARTIN: She was retained by
24
25 counsel.

00178
1
MR. ANDREWS: I understand that
2
Q. I'm asking you, when Lynn called you,
3 did she tcll you that she was instructed to call
4 you by counsel?
5
A. Lynn wouldn't have any reason to call me
6 unless it wvns under the direction of counsel.
7
Q How do you know that?
8
A. She was n n.~ l.o ~ bv
e.dcounsel.
9
Q. Ifshe had a queslion a b u t something
10 that you knew a b u l TJT or SAC or B l R . would she
I I call &unsel to ask lhat question or would she call
12 you?
13 A Shc would be under Ihe diredion of
14 counsel to conduct hw investigation. And if that
15 included talking lo me, I would assume thal all of
16 her conversations with me werc undw counsel's
17 direction
18 Q Without telling me anylhmg about you
19 and your counsel, whcn's the first time you talked
20 to Lynn?
MR. MARTM: 11' 1 object. I think lhis
21
22 docs get into some atlomcy-client privileges
23 issues. When we retained this investigator, when
24 she talkcd to people, this type of information I
25 don't think is subject to disclosure
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1
MR. ANDREWS: Are you going lo inslruct
2 him not to answer?
MR. MARTIN: You wn answer.
3 .
4
THE WITNESS: Repeat the question.
S
Q,. (BY M R ANDREWS) When did you talk to
6 Lynn?
7 . A. Are you asking for a date? . . . .
8
Q . Yes, lime frames, or the best you can
9 do.
1 0 . A. I don't recall thedate. I bcl/cve that
I I it w,as- we were in counsel with John Wanl. 1
12 don't recgl lhe date. I don't know. I don't
13 wrile it down I didnCtwrite it down. l just
14 don't recall the date. Giveme a time fiamc.
15
MR. MARTW. Brad, I've changed my mind.
16 1am going l o instruct him not to answer these
. . 17 questions, because I'm really uncomforIablewv~Xha
I8 potential waiver of any attorney-client privilege
.
19 relative to Lynn Curtis, If you chink it's'
20 somdhing you seriously want to hove an ans\Vcr to,
you send me a letter ., . .
21 1suggfflih;~
M R ANDREWS: I can .make a request For
22
23 it. That's fine.
24
MR. MARTIN: Okay.
25
MR. ANDREWS: Thai's all I have.:
'

'

'

-

'
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MR.MARTM: 1 have no questions.
MR. ANDREWS: Thank you.
THE WITNESS: You're welcome:
(The deposigon conctudcd at 5:ZJ pm)
(Signature requested.)

OOlSl
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CERTIFICATE OF WITNESS
1, ULYSSES MORI, being first duly sworn,
2
3 depose and say:
That I am the witness named in the foregoing
4
5 deposition, consistmg of pages 1 through 183; that
6 1have read said deposition and know the contents
7 thereof',that the questions conlalned therein were
8~rnrooounded
to me: and that the answers as contained
r
9 therein are true and correct, except for any changes
I0 that I may have listed on the Change Sheet ntuched
I I hereto
2001.
12 DAI ED this -day of
13
14
15
ULYSSES MORI
SUBSCRIBED AND SWORN OI before me this
16
17 day of
,2001
18
19
20
NAME OF NOTARY PUBLIC
NOTARY PUBLIC FOR
21
RESlDMG AT
22
23
MY COMMISSION EXPIRES

-
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2
I, J O A N THOMAS, CSR No. 694, Certified
3 Shorthand Reporter and Registered Professional
4 Reporter, certify;
5
That the forecoine oroceedines were
6 taken before me at the time and place therein set
7 farth. at which time the witness was out under
8 oath by me;
That the testimony and all objections
9
10 made were recorded stenographically by me and were
I I thereafler tanscribed by me, or under my direction;
That the foregoing is a tme and correct
12
13 record of all tmimonv.given.
- .to the best of mv
14 ability;
15
1 further certifv that I am not a
16 relative or employee of any attorney of party,
17 nor am I financially intetesled in the action
I8
U-4 WITNESS WHEREOF, I set my hand and
19 seal this 1st day of October, 2001.
20
21
22
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23
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k
24
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Statutes

I.

INTRODUCTION

In 1997, plaintiff T.J.T., Inc. ("TJT") purchased defendant Ulysses Mori's
("Mori") former business, Leg-it Tire Company, Inc. ("Leg-it, Inc."). Defendant Mori received a
handsome price for the sale o f his business, as Leg-it, Inc.'s balance sheet reflected total equity
in the amount o f $510,718.00, yet TJT paid defendant Mori almost $1 million for his business.
In addition to securing a large amount o f money for his business, defendant Mori also secured an
employment agreement with TJT as part o f the purchase and sale. As a result, defendant Mori
enjoyed the benefit o f employment with TJT for almost ten years. In connection with TJT's
purchase o f defendant Mori's business, TJT and defendantMori also entered into a NonCompetition Agreement that was ancillary to the sale o f Leg-it, Inc.
On February 7,2007, defendant Mori abruptly resigned his employment with TJT
and, since that time, TJT has learned that defendant Mori is actively competing with TJT and
soliciting the very TJT customers o f which he gained knowledge as a result o f his employment
with TJT in violation o f the Non-Competition Agreement. Indeed, defendant Mori admitted
during his deposition that he: (a)is now employed by West States Recycling, Inc., a competitor
o f TJT; (b)has contacted many TJT customers; and (c)has offered services and goods to those
customers virtually identical, i f not identical, to the services and goods supplied by TJT to those
customers. Simply put, although defendant Mori gladly accepted the near seven-figure sum
when he sold his business to TJT, he now refuses to honor his end o f the bargain and abide by
the terms o f the Non-Competition Agreement that was executed as part o f the sale. A deal is a
deal. This concept resonates with TJT-as
nearly $1 million-but

it is the very business that paid defendant Mori

rings hollow with defendant Mori. Defendant Mori needs to honor his

contractual obligations and unfortunately TJT has had to resort to this Court to enforce his
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compliance. If defendant Mori is not enjoined, he will continue to breach the Non-Competition
Agreement and such activity will cause irreparable harm to TJT.
Accordingly, TJT requests this Court to enter a preliininary iiljtmction, to remain
in effect during the pendency of this action, which orders that the named defendant be enjoined,
directly and indirectly, whether alone or in concert with others, from:
Competing with TJT in the manufactured housing business,
(a)
including: (i) refurbishing and reselliilg axles and tires or offering
to refurbish or resell axles and tires; (ii) distributing and selling or
offering to distribute and sell after-market products to
manufactured housing dealers and others; and (iii) providing or
offering to provide any other service or product sold or offered by
TJT;
Continuing to solicit, divert, talce away, and attempt to take
(b)
away any of TJT's customers or the business and patronage of
such customers;
Soliciting, recruiting, and hiring any einployee of TJT to go
(c)
to work for the defendant, West States Recycling, Inc., or West
States Tire & Axle;
Offering to sell and soliciting the sale of after-market
(d)
products and items currently sold by TJT to manufactured housing
dealers, independent brokers, set-up contractors, and others; and
Continuing to breach his fiduciary duties owed to TJT as a
(e)
former director and employee of TJT.
Moreover, for the reasons stated below, TJT requests this Court to grant partial
summary judgment in its favor, specifically: (a) finding that the Non-Competition Agreement is
valid and enforceable; (b) finding that defendant Mori has materially breached the same; and
(c) preserving only the question of the scope and extent of TJT's damages.
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11.

BACKGROUND

The following factual background supplements the Statement of Undisputed Facts
in Support of Motion for Partial Summary Judgment and for Preliminary Injunction ("SUDF")
filed contemporaneously herewith.
TJT is and has been since 1995 a publicly traded company registered with the
S.E.C. Leg-it, Inc. and TJT were in the same line of business, i.e., the buying and refurbishing of
tires and axles used in the transportation of manufactured homes. Ulysses Mori was the sole
owner of Leg-it, Inc. In 1997, TJT sought to expand its territory into California and to expand its
presence in other states where Leg-it, Inc. operated. For that reason, TJT was willing to pay
Mori $1 million for Leg-it, Inc., and did so on June 24, 1997. See SUDF 77 6-8. In coinleclion
with the merger, TJT paid defendant Mori $412,500.00 in cash, and issued to him 291,176 shares
of restricted TJT common stock valued at the day of closing at $1.78 per share. Id. 7 8. Also in
connection with the merger, defendant Mori entered into two separate agreements with TJT: an
Employment Agreement and a Non-Competition Agreement. Id. 77 9-10. Following the merger,
defendant Mori became a TJT employee and an active member of TJT's Board of Directors. Id.

7 8.

Defendant Mori moved to Idaho in 2000 and, during his employment with TJT, served as

senior vice president of marketing and corporate sales manager and was involved in new
business development for TJT. Id. 77 14-15.
The focus of this dispute lies in defendant Mori's Non-Competition Agreement
with TJT. By its plain terms, the Non-Competition Agreement prohibits defendant Mori froin
competing with TJT, directly or indirectly, for a period of two years within 1000 miles of any
facility owned by TJT or Leg-it, Inc. after leaving TJT's employ. Id. 7 11. Additionally, the
Non-Competition Agreement prohibits defendant Mori from soliciting employees of TJT or Leg-
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it, Inc. or customers and potential customers of TJT or Leg-it, Inc. Id. In prior sworn deposition
testimony in 2001, defendant Mori recognized the enforceability of his Non-Competition
Agreement with TJT, stating:
During the time that you were employed at TJT, have you
Q.
ever had discussions with anybody about starting a new business
that would compete with TJT?
A.
Compete how, with what?
In the tire and axle business, in the general area that TJT
Q.
does business.
A.
I can't do that.
Q.
A.

Did you ever have any discussions about doing that?
I can't do that.

See Affidavit of Tyler J. Anderson in Support of PlaintiffT.J.T., Inc.'s Motion for Preliminary

Injunction and for Partial S m n a r y Judgment ("Anderson Aff.") Ex. 15,2001 Deposition of
Ulysses Mori at 119:1-12 (emphasis added). Nothing has occurred since 2001 to impact the
enforceability of the Non-Competition Agreement.
On February 7,2007, defendant Mori resigned his employment with TJT. See
SUDF 7 20. Despite having emphatically acknowledged under oath in 2001 that he cannot
co~npetewith TJT, defendant Mori is now employed by a TJT competitor and is actively-and
admittedly-competing with TJT, soliciting TJT customers, and attempting to divert TJT
business. Id. 117 22-25. As a result, TJT brought this action to enforce its valid Non-Competition
Agreement with defendant Mori and to seek redress for the other legal harm that Mori has caused
TJT.
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111.
A.

STANDARDS OF REVIEW

Preliminary Injunction Standards.
The grant or denial of a preliminary injunction rests within the discretioil of the

trial court. Farm Sew., Inc. v. United States Steel Corp., 90 Idaho 570,414 P.2d 898 (1966);

Unity Light &Power Co. v. City ofBurley, 83 Idaho 285,290, 361 P.2d 788 (1961). Irreparable
injury is not a prerequisite to entry of a preliminary injunction. See IDAHOR. Crv. P. 65(e)(l)
and (3);'Meyerv. First Nat 'I Bankof Coeur d'Alene, 10 Idaho 175, 181,77 P. 334 (1904)
("Injunctions will issue to restrain temporarily an act which will result in great damage to the
plaintiff, although the injury is not irreparable, and notwithstanding that other remedies lie in
behalf of plaintiff.") (quotation omitted); see also Stipp v. Wallace Plating, Inc., 96 Idaho 5, 7,
523 P.2d 822,824 (1974) (an employee who violates the provisions of a covenant against
competition will be subject to an injunction).

' A preliminary injunction may be granted in the following cases:
(1) When it appears by the complaint that the plaintiff is entitled
to the relief demanded, and such relief, or any part thereof, consists
in restraining the commission or continuance of the acts
complained of, either for a limited period or perpetually.
(2) When it appears by the complaint or affidavit that the
commission or continuance of some act during the litigation would
produce waste, or great or irreparable injury to the plaintiff.
(3) When it appears during the litigation that the defendant is
doing, or threatens, or is about to do, or is procuring or suffering to
be done, some act in violation of the plaintiffs rights, respecting
the subject of the action, and tending to render the judgment
ineffectual.
IDAI~O
R. CIv. P. 65(e)(l), (2) and (3).
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TJT is entitled to injunctive relief under Idaho Rule of Civil Procedure 65. TJT is
entitled to the relief prayed for in its Verified Complaint because it is likely to prevail on the
merits in this case, and has and will continue to suffer irreparable harm in the event this
injunctive relief is not granted. Moreover, there are serious questions raised about Mori's
competition with TJT as a West States employee, and there can be no question but that the
balance of hardships tips in TJT's favor, given that it is likely that TJT will suffer serious legal
harm should Mori not be enjoined. Importantly, absent the issuance of a preliminary injunction,
TJT stands to lose the value of the goodwill that it purchased from Mori through the sale of Legit, Inc. at a seven-figure price. At this poinf it would be wholly inequitable to allow Mori to
unilaterally void or "rewrite" the enforceable covenant not to compete that he signed and allow
him to retake the goodwill that he sold to TJT in connection with the Leg-it, IncITJT transaction.
B.

Summary Judgment Standards.
Idaho Rule of Civil Procedure 56 provides that summary judgment is proper if the

pleadings, depositions, admissions on file, and affidavits show there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law. The facts
should be construed in a light most favorable to the nonmoving party. Brown v. Caldwell Sch.

Dist., 127 Idaho 112, 115, 898 P.2d 43,46 (1995). However, when, as in this case, the facts are
undisputed by the parties, the Court may decide the issues as a matter of law on summary
judgment. Lamprecht v. Jordan, LLC, 139 Idaho 182,75 P.3d 743 (2003).
Idaho has adopted the United States Supreme Court's standard in Celotex v.

Catrett, 477 U.S. 317, 322 (1986), which mandates summary judgment if the nonmoving party
fails to make a showing sufficient to establish the existence of an element that is essential to its
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case and upon which it will bear the burden of proof at trial. Specifically, the Idaho Supreme
Court has recited the following standard for granting summary judgment:
In our view, the plain language of Rule 56(c) mandates the entry of
summary judgment, after adequate time for discovery and upon
motion, against a party who fails to make a showing sufpcient to
establish the existence of an element essential to that parly 's case,
and on which that party will bear the burden ofproof at trial. In
such a situation, there can be 'no genuine issue as to any material
fact,' since a complete failure of proof concerning an essential
element of the nonmoving party's case necessarily renders all other
facts immaterial.
Sparh v. St. Lulce's Reg'l Med. Ctr., Ltd., 115 Idaho 505, 509, 768 P.2d 768, 772 (1988)
(emphasis in original) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 106 S. Ct. 2548 (1986)).
In opposing a motion for summary judgment, "'a mere scintilla of evidence or
slight doubt as to facts' is not sufficient to create a genuine issue for purposes of summary
judgment." See Samuel v. Hepworth, Nungester & Lezamiz, Inc., 134 Idaho 84,996 P.2d 303,
307 (2000) (citing Harpole v. State, 131 Idaho 437,439,958 P.2d 594, 596 (1998)) (emphasis
added). The nonmoving party "must respond to the summary judgment motion with specz$c
facts showing there is a genuine issue for trial." Id. (citing Tuttle v. Sudenga Indus., Inc., 125
Idaho 145, 150, 868 P.2d473,478 (1994)) (emphasis added).
Finally, summary judgment is an efficient resolution to a case. The Celotex court,
addressing the federal counterpart to Idaho Rule of Civil Procedure 56, stated:
[slummary judgment procedure is properly regarded not as a
disfavored procedural shortcut, but rather as an integral part of the
Federal Rules as a whole, which are designed 'to secure the just,
speedy and inexpensive determination of every action.'
Celotex, 477 U.S. at 327 (citation omitted).
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IV.
A.

ARGUMENT

A Preliminary Injunction Should Be Issued To Prevent Defendant Mori from
Further Breaching the Non-Competition Agreement.

1.

The Non-Competition Agreement is enforceable.

TJT will prevail on the issue of whether the restrictive covenant signed by
defendant Mori is enforceable; indeed, as further discussed below, TJT is entitled to summary
judgment on the enforceability of the Non-Competition Agreement.' California Business and
Professions Code governs the enforceability of covenants not to compete under California law
and provides:

Anyperson who sells thegoodwill of a business, or any owner of
a business entity selling or otherwise disposing of all of his or her
ownership interest in the business entity, or any owner of a
business entity that sells (a) all or substantially all of its
operating assets together with the goodwill of the business entity,
(b) all or substantially all of the operating assets of a division or a
subsidiary of the business entity together with the goodwill of that
division or subsidiary, or (c) all of the ownership interest of any
subsidiary, mav agree with the buver to refrain from carrving on
a similar business within a suecifiedeoraphic area in which
the business so sold, or that o f the business entini, division, or
subsidiaw has been carried on, so long as the buver, or any
person derivinp title to the poodwill or ownership interest from
the buver, carries on a like business therein.
CAL.BUS.&PROF.CODE5 16601 (emphasis added)
In the seminal case addressing the enforceability and breach of a covenant not to
compete made ancillary to the sale of business under California law, the California Court of

The Non-Competition Agreement between TJT and defendant Mori contains a
California choice of law provision. Accordingly, TJT will analyze the enforceability of the NonCompetition Agreement under California law. See SUDF 11 10; Anderson Aff. Ex. 5, NonCompetition Agreement 110(a) at 5 ("This Agreement shall be governed by, construed,
interpreted and applied in accordance with the laws of the state of California, without giving
effect to any conflict of laws rules that would refer the matter to another jurisdiction.").
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Appeals stated that "[c]ovenants arising out of the sale of a business are more liberally enforced
than those arising out of the employer-employee relationship." Monogram Indus., Inc. v. SAR
Indus., Inc., 64 Cal. App. 3d 692,697, 134 Cal. Rptr. 714 (1976). Moreover, the California
Court of Appeals noted:
In the case of the sale of the goodwill of a busirzess it is "unfair"
for the seller to engage in competition which diminishes the
value of the asset he sold. In order to protect the buyer from that
type of "unfair" competition, a covenant not to compete will be
enforced to the extent that it is reasonable and necessary in terms
of time, activity and territory to protect the buyer's interest.
Id. at 698 (citation omitted and emphasis added). Additionally, in defining the restricted area
within which the seller of a business could not engage in competition, the Monogram court held:
We hold that in the provisions of Business and Professions Code
section 16601 the area where a business is "carried on" is not
limited to the locations of its buildings, plants and warehouses, nor
the area in which it actually made sales. The territorial limits are
coexterzsive with the entire area in which the parties conducted
all phases o f their business including uroduction, vvomotional
and marketinp activities as well as sales.
Id. at 702 (emphasis added).
Against these principles expressly recognized by the California statute and
controlling case law, there can be no doubt that the Non-Competition Agreement executed by
defendant Mori is enforceable. In 1997, TJT purchased all of Leg-it, Inc.'s outstanding shares
fiom defendant Mori and merged Leg-it, h c . into TJT. See SUDF 116-8; Anderson Aff. Ex. 3,
Merger Agreement 1 2 . 1 at 4. Accordingly, TJT purchased the

business of Leg-it, Inc.,

including its goodwill. In connection with TJT's purchase of Leg-it, Inc., defendant Mori and
TJT entered into the Non-Competition Agreement. At the time that defendant Mori sold Leg-it,
Inc. to TIT, Leg-it, Inc. operated its tire and axle recycling business in California, Oregon,
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Washington, Nevada, Idaho, Montana, Nebraska, Arizona, and Texas. See SUDF 7 5. At the
same time, TJT conducted its tire and axle recycling business in Idaho, Washington, Oregon, and
California. See SUDF 1[ 3. The facts are undisputed; indeed, they were admitted in defendant
Mori's Answer and in defendant Mori's deposition tesitmony. See Answer fly 8-9, and 11;
Anderson Aff. Ex. 1, Mori Depo, at 56:15 - 57:2; SUDF 123. Accordingly, the covenant not to
compete contained in the Non-Competition Agreement is valid and enforceable under California
law.
2.

An injunction is necessary to prevent further harm to TJT.

In addition to setting forth the bedrock principles regarding the enforcement of a
covenant not to compete made ancillary to the sale of a business under California law, the
Monogram court also addressed the necessity of injunctive relief to enforce such covenants. In
Monogram, the district court issued a preliminary injunction barring the defendants from
competing with the plaintiff on a nationwide basis based on the existence of a covenant not to
compete between the plaintiff and defendants that contained a five-year term. Id. at 696-97. The
defendants appealed from the order granting the prelimiilary injunction and claimed that the
injunction was overbroad. Id. at 697.

In affirming the district court's issuance of the preliminary injunction as written,
the Monogram court held that enjoining the defendants on a nationwide basis was
"commensurate with the covenant" and was "reasonably necessary" to protect the plaintiffs
legitimate business interests. Id, at 702. Specifically, the Monogram court stated that "the
enforcement of the covenant by an injunction covering the marlzet with which the defendants
were very familiar does not seem unreasonable." Id. at 703 (emphasis added). Finally, with
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regard to the scope of the injunction prohibiting the defendants from any competition in the same
field of business as the plaintiff, the Monogram court stated that the:
breadth [of the injunction] is consistent with the terms of the
covenant and is designed to prevent the type of competition from
which [plaintifq is entitled to be protected. Basic to the decision is
the recognition that the individual being restrained is a highly
skilled, creative manager whose untrammeled competition could
do great harm to [plaint#.
Id. (emphasis added).
Other courts recognize this same principle and have noted that, in deciding the
enforceability of a covenant not to compete made ancillary to the sale of a business, "courts give
greater deference to restrictiorzs that are part of the sale of a business than to restrictive
covenants between employers and enzployees." Rent-A-Center v. Canyon Television &
Appliance, 944 F.2d 597,600 (9th Cir. 1991) (emphasis added).) Even if irreparable harm was a
required element under Idaho Rule of Civil Procedure 65(e)-which

it is not-the

injury to

TJT's recruitment and goodwill is sufficient. In affirming the district c o w ' s issuance of an

In Rent-A-Center, the Ninth Circuit affirmed the district court's grant of a preliminary
injunction under facts similar to those now before this Court. Specifically, the parties were two
larger chains in the business of renting home furnishings. The defendant sold one of its locations
in Phoenix, Arizona, to the plaintiff, and in connection therewith signed a three-year covenant
not to engage in the same business within most of the state of Arizona Several months after the
sale, the defendant opened another location in Arizona. Plaintiff moved to enjoin the defendant
from doing business at this location and from soliciting potential customers of the plaintiff. Id. at
599. The district court granted the plaintiffs requested injunctive relief, finding that the plaintiff
had a very strong probability of success on the merits ofthe case. The Ninth Circuit affirmed.
See also Alexander &Alexander v. Wohlman, 19 Wash. App. 670,685, 578 P.2d 530,
545 (Ct. App. 1978) ("courts often distinguish restrictive covenants arising from the sale of the
business from those appearing in employment contracts. A reslriction which might be
reasonable as applied to a seller of a business may be found unreasonable as applied to a former
employee.") (citing RESTATEMENT
OF CONTRACTS
5 515, comment b (1932)).
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injunction in Rent-A-Centev, the Ninth Circuit addressed the question of the existence of
irreparable harm sufficient to warrant injunctive relief:
It is true that economic injury alone does not support a finding of
irreparable harm, because such injury can be remedied by a
damage award. . . . However, we have also recognized that
intangible injuries, such as damage to ongoing recruitment
efforts and goodwill, q u a l c ~as irreparable harm. . . .
The district court did not abuse its discretion by finding a
possibility of irreparable harm to RAC. The advertising efforts
and goodwill that RAC sought to protect are similar to the
recruitment efforts and goodwill in Regents. The district court
focused on these intangible injuries in concluding that RAC's
damages would be difJicult to valuate and thus constituted
possible irreparable harm. . . . Canyon's claim that the
preliminary injunction was inappropriate fails.

Id. at 603 (emphasis added).
Although TJT does not yet know the full scope of defendant Mori's competitive
activities, it is clear that almost simultaneously with his resignation from TJT, defendant Mori
has been out competing in various ways with TJT. Specifically, as an employee of either West
States Recycling, Inc. or West States Tire & Axle, Mori has confessed to soliciting the business
of the following admitted TJT customers: Champion Homes, KIT Homebuilders, Skyline
Corporation, Guerdon Industries Idaho, Nashua Homes of Idaho, and Fleetwood Homes of
Idaho. See SUDF 7 25. Moreover, TJT has discovered that defendant Mori has made the
following specific solicitations or contacts with TJT's customers:

.

On May 21,2007, defendant Mori solicited Jim Bell at
Champion Homes by e-mail and made a request to visit Bell to
present an offer to supply tires and axles. Id.

.

On May 23,2007, defendant Mori authored an e-mail
addressed to several TJT customers and one TJT employee located
in California, stating, "Just a quick note to let you know I have
taken a new positioil with West States Recycling. I am looking
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forward to working with this hard working and respected
company." Id.
On May 23,2007, defendant Mori also authored an e-mail
attempting to solicit another TJT employee located in California
with the subject line "New Company," stating, "Just wanted to
drop you a note to let you know I am with a new company. West
States has been a quality supplier of used running gear for many
years. I hope I can be of service to you. If you have any questions
contact me at your best opportunity." Id.
On May 25,2007, defendant Mori sent an e-mail to Jim
Hendrickson at KIT Homebuilders thanking Hendrickson for the
opportunity to meet the preceding day and providing a quote for
tires and axles. Id.
On June 8,2007, defendant Mori sent an e-mail to Dave
Higgs and Terry LaMasters at Guerdon Industries Idaho with a
quote for tires and axles. Id.

.

On June 11,2007, defendant Mori sent an e-mail to the
general managers of Fleetwood Homes of Idaho, Champion
Homes, Guerdon Industries Idaho, KIT Homebuilders, and Nashua
Homes of Idaho, to give notice that "West States T/A is
establishing an outlet here in Boise." Defendant Mori also stated,
"We are currently looking for a location to establish the operation
but orders can be place [sic] for truckloads and consigned to you
until the local support warehouse has been opened." Id.

.

On July 10,2007, defendant Mori issued a quote for tires
and axles to KIT Homebuilders. Id.
The foregoing breaches appear to be the tip of the iceberg, as such contacts are only those made
to TJT's customers. Importantly, TJT is not presently aware of the full extent to which
defendant Mori is currently competing, which other customers he has approached, or other
competitive sales activities he has engaged, or TJT's employees he has attempted to solicit
In light of this astonishing evidence of clear and intentional breaches of the NonCompetition Agreement and for the same reasons identified in Monogram, the issuance of
injunctive relief is necessary to enforce the Non-Competition Agreement and prevent further
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ham1 to TJT. As the Monogram court stated, "the enforcement of the covenant by an injunction
covering the market with which the defendants were very familiar " is not unreasonable.

Monogram, 64 Cal. App. 3d at 703. Here, defendant Mori has been involved in the same line of
business as TJT since at least 1980. There can be no doubt that defendant Mori is extremely
familiar with the tire and axle markets; indeed, his current employer is paying him an annual
salary of $150,000.00 based on his familiarity with the industry. See Anderson Aff. Ex. 1, Mon
Depo. at 39:21-23. Additionally, based on his past experience, together with his demonstrated
ability to grow Leg-it, Inc. fiom a business that started with an operating budget of $1,500.00
and ended with annual sales between $3 and $4 million, defendant Mori is precisely the type of
"highly skilled, creative manager" to which the Monogram court referred and "whose
untrammeled competition could do great harm" to TJT. Monogram, 64 Cal. App. 3d at 703.
Moreover, enforcement of the Non-Competition Agreement is necessary to protect the
destruction of the goodwill that TJT purchased as part of the Leg-it, Inc. merger, and TJT should
be entitled to the full benefit of the contracted protection. Monogram, 64 Cal. App. 3d at 697703. Without the injunction, the Court would simply be condoning the actions of defendant
Mori in leaving the employ of TJT, soliciting TJT's customers, and ''taking back something
which [defendant Mori ] had sold to [TJT] as a part of the transaction." Alexander &Alexander,
578 P.2d at 538.
In plain terms, an injunction is warranted in this case because defendant Mori sold
his business, including all assets and goodwill, to TJT. Now, defendant Mori has left TJT and is
clearly reengaging in the same business and interfering with TJT's use and enjoyment of that for
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which it handsomely paid defendant MorL4 Accordingly, an injunction must issue to prevent
irreparable harm to TJT.

B.

A Preliminary Injunction Should Be Issued To Prevent Defendant Mori from
Further Breaching the Implied Covenant of Good Faith and Fair Dealing.
Under Idaho law, there is implied in every employment relationship a "covenant

of good faith and fair dealing." Mitchell v. Zilog, Inc., 125 Idaho 709, 715, 874 P.2d 520, 526
(1994); Comunale v. Traders & Gen. Ins. Co., 50 Cal. 2d 654, 658 (1958) (same); Sorensen v.

Comm Tek, Inc., 118 Idaho 664,799 P.2d 70 (1990); Metcalfv. Intermountain Gas Co., 116
Idaho 622,626,778 P.2d 744,748 (1989). "[Tlhe covenant protects the parties' benefits in their
employment contract or relationship, and any action which violates, nullifies or significantly
impairs any benefit or right which either party has in the employment contract, whether express
or implied, is a violation of the covenant . . . ." Metcalfv. Intermountain Gas Co., 116 Idaho
at 627,778 P.2d at 749 (emphasis added). See also Jones v. Micron Tech., Inc., 129 Idaho 241,
247,923 P.2d 486,492 (Ct. App. 1996).

In addition to the violatioil of his express covenant not to compete with TJT, defendant
Mori may also be enjoined from competing with TJT based on the implied covenant that exists
when a buyer of the sold business purchases the goodwill of the sold business because a seller of
a business cannot destroy what he transferred or depreciate what he sold. As the Fifth Circuit
has stated, "it is unfair and tantamount to fraud, to sell a business with one hand and attempt to
recapture its h i t with the other." FalstaffBeer, Inc. v. Comm 'r of Internal Revenue, 322 F.2d
744,747 (5th Cir. 1963) ("The sale of good will carries an implicit agreement to refrain from
competing or interfering with the market."); see also Hyde Park v. Lerner Corp., 480 N.E.2d
1084, 1087 (N.Y. 1985) ("[Olne who sells a business to another has a legal duty to refrain from
acting to impair the 'good will' transferred to the purchaser in exchange for part of the purchase
price."); In re Mullen, 200 B.R. 352, 357 (C.D. Cal. 1996) ("Direct solicitation by a party of a
business in which the [seller] no longer has any interest is a violation of an implied covenant that
he will do nothing to deprive a buyer of the fruits of his bargain."); Chevron U.S.A. Inc. v. Roxen
Sew., Inc., 813 F.2d 26, 29 (2d Cir. 1987) ("This implied covenant against the solicitation of
former customers is neither limited by time nor subject to the test of reasonableness.").

PLAINTIFF T.J.T., INC.'S MEMORANDUM IN SUPPORT OF MOTION FOR
PRELIMINARY INJUNCTION AND FOR PARTIAL SUMMARY JUDGMENT - 15 E O I - M T M : ~ : ~ ~ ~ ~ , ~

Among the benefits to TJT arising out of its Non-Competition Agreement with
defendant Mori is TJT's right to not have defendant Mori, upon termination of his employment,
solicit TJT's customers or employees or otherwise compete with TJT in violation of the NonCoinpetition Agreement. Defendant Mori is presently nullifying the benefits to which TJT is
entitled by virtue of the Non-Competition Agreement with defendant Mori and is thereby
breaching the implied covenant of good faith and fair dealing. Moreover, by freely admitting
that he is competing with TJT and will continue to compete as long as his employer directs him
to do so, defendant Mori has proven by his unlawful conduct in the past that he will continue to
breach the implied covenant of good faith and fair dealing unless he is enjoined from doing so.
See Anderson Aff. Ex.

1, Mori Depo. at 100:13 - 101:3. As a result, and in addition to the

reasons set forth above, injunctive relief is warranted to prevent further harm to TJT.
C.

A Preliminary Injunction Should Be Issued To Prevent Defendant Mori from
Further Interfering with TJT's Prospective Economic Advantage.
Defendant Mori has intentionally interfered with TJT's valid economic

expectancy, in violation of his existing contractual obligations under the Non-Competition
Agreement and, as a result, there exists great risk that the known TJT customers that defendant
Mori has contacted-Champion

Homes, KIT Homebuilders, Skyline Corporation, Guerdon

Industries Idaho, Nashua Homes of Idaho, and Fleetwood Homes of Idaho-along

with the other

customers he may have or is soliciting that are unknowll at this time, may reduce or discontinue
their business with TJT. See SUDF 7 25. Moreover, further interference is likely because
defendant Mori obviously intends to continue to solicit sales of tires and axles from TJT's
competitor, West States Recycling, Inc., which sales might otherwise have gone to TJT. Thus,
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an injunction is required to prevent defendant Mori from continuing to tortiously interfere with
TJT's prospective economic advantage.
The tort of interference with prospective economic advantage is nearly identical
to the tort of interference with contract. Highland Enter., Inc. v. Barker, 133 Idaho 330,338,
986 P.2d 996, 1004 (1999). The elements of the cause of action for tortious interference with
prospective economic advantage are:
(1) The existence of a valid economic expectancy; (2) knowledge
of the expectancy on the part of the interferer; (3) intentional
interference inducing termination of the expectancy; (4) the
interference was wrongful by some measure beyond the fact of the
interference itself (i.e. that the defendant interfered for an improper
purpose or improper means) and (5) resulting damage to the
plaintiff whose expectancy has been disrupted.
HighlandEnter., Inc. v. Barker, 133 Idaho at 338,986 P.2d at 1004.
In this case, the existence of a valid econolnic expectancy cannot be questioned,
as TJT has had lengthy relationships with the above-identified customers that defendant Mon has
approached. Additionally, defendant Mori's knowledge of TJT's prospective economic
advantage can be shown by "actual knowledge of the prospective [econolnic advantage] or by
lmowledge of facts which would lead a reasonable person to believe that such interest exists."
Highland Enter., Inc. v. Barker, 133 Idaho at 338,986 P.2d at 1004 (emphasis deleted; quotation
marks omitted). Defendant Mori obviously had actual knowledge of TJT's interests in
continuing to maintain relationships with its customers or had knowledge offacts from which
any reasonable person would know that TJT had an expectation of continuing relationships with
its customers. Indeed, defendant Mori was employed by TJT for ten years and held the position
of corporate sales manager and was involved in new business development. See SUDF 77 14-16.
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The third element of intent "can be shown even if the interference is incidental to
the actor's intended purpose and desire but known to him to be a necessary consequence of his
action." HighlaizdEnter., Inc. v. Barker, 133 Idaho at 340,986 P.2d at 1006 (quoting
OFTORTS5 766 cint. j (1977)). Thus, although defendant Mori may
RESTATEMENT
(SECOND)
contend that his intended purpose was only to acquire new business for West States Recycling,
Inc., he obviously lcnew that TJT's corresponding loss of business was a necessary consequence
of his actions.
The fourth element-interference by improper means-is

demonstrated by

defendant Mori's breach of his contractual duties under his Non-Competition Agreement with
TJT. Defendant Mori heely admits competing with TJT and is approaching customers he
learned of while employed by TJT. As a result, and in addition to the reasons set forth above, a
preliminary injunction should be issued to prevent defendant Mori from further interfering with
TJT's prospective economic advantage.
D.

A Preliminary Injunction Should Be Issued To Prevent Defendant Mori from
Further Interfering with TJT's Contracts with Its Customers.
The torts of interference with prospective economic advantage and interference

with contract are very similar, differing only in the type of economic relationship with which the
defendant has interfered. See Highland Enter., Inc. v. Barker, 133 Idaho 330 n.3,986 P.2d 996
(1999). In Barlow v. International Harvester Co., 95 Idaho 881, 522 P.2d 1102 (1974), the
Idaho Supreme Court held that aprirna facie case of the tort of interference with contract
requires the plaintiff to prove:
(a) the existence of a contract, (b) lmowledge of the contract on the
part of the defendant, (c) intentional interference causing a breach
of the contract, and (d) injury to the plaintiff resulting from the
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-

breach. . . . "Malice in the sence [sic] of ill-will is not required" to
establish a prima facie case. . . .
95 Idaho at 893, 522 P.2d at 1114 (citations omitted).
As to the first element, defendant Mori admits that he entered into the NonCompetition Agreement with TJT. See SUDF 11 10. As to the second element, by reason of his
former employment with TJT, defendant Mori has knowledge of TJT's existing customer
contracts. For the same reasons addressed above in Part IV.C, the third element of intentional
interference is demonstrated. Moreover, defendant Mori's intent can also be inferred from his
conduct described above that is calculated to interfere with TJT's contract rights. As to the
fourth element, it cannot be disputed that there exists a great risk that defendant Mori's
interference will damage TJT. Unless this Court enjoins defendant Mori from his continued
interference with TJT's contractual rights, TJT will be exposed to risk of the irreparable harm of
the loss of its customers' business.
E.

TJT Is Entitled to a Preliminary Injunction To Prevent Defendant Mori
from Continuing to Breach the Fiduciary Duties He Owes to TJT.
As the Idaho Supreme Court stated long ago, "[tlhe law guards the fiduciary

relation, which the relation of principal and agent is, with jealous care." Jensen v. Sidney Stevens
Implement Co., 36 Idaho 348,350,210 P. 1003, 1005 (1922).5 "To establish a claim for breach
of fiduciary duty, plaintiff must establish that defendants owed plaintiff a fiduciary duty and that
the fiduciary duty was breached." Tolley v. THI Co., 140 Idaho 253,261,92 P.3d 503, 51 1
(2004). Defendant Mori is not only an employee of TJT, but also served on its Board of

See also Melgard v. Moscow Idaho Seed Co., 73 Idaho 265,251 P.2d 546 (1953); Twin
Falls Favm & City Dist., Inc. v. D 61.B Supply Co., Inc., 96 Idaho 351, 528 P.2d 1286 (1974);
Picken'ng v. El Jay Equip. Co., Inc., 108 Idaho 5 12,700 P. 2d 134 (Ct. App. 1985).
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Directors until one month before his resignation The Idaho Supreme Court has held that
"directors stand in a fiduciary relation to the corporation." Hanny v. Sunnyside Ditch Co., 82
Idaho 271,276,353 P.2d 406,409 (1960); Coeur D'Alenes Lead Co. v. Kingsbuvy, 59 Idaho
627,630,85 P.2d 691,692 (1938). Accordingly, as a director and an agent of TJT, defendant
Mori owed fiduciary duties of loyalty, fidelity and obedience to TJT. See RESTATEMENT
OF AGENCY
$5 2 & 25 & 5 25 cmt. a (1957) (recognizing that an employee is an agent
(SECOND)

of a special kind, and the relationship between employer and employee is the same as the relation
between a principal and a non-employee agent).
Moreover, there is no questioil that defendant Mori participated in the
management of TJT and that he regularly attended board meetings in the state of Idaho. See
SUDE 7 13. During the board meetings that Mori attended, the direction and strategy of TJT's
business was discussed and confidences were shared. Id. Additionally, during TJT board
meetings, TJT's business plans, strategy, pricing information and price lists, marketing plans,
market studies, sales methods and processes, product specifications, know-how, processes, ideas,
customer lists and accounts, current and anticipated customer requirements, computer
informatioil systems, and other competitively sensitive information were regularly discussed. Id.
As part of the duties of loyalty and obedience, an employee owes an employer a
fiduciary duty not to use the employer's confidential information after termination of
employment. See Envirotech Corp. v. Callahan, 872 P.2d 487,496-97 (Utah Ct. App.), cert.

denied, 883 P.2d 1359 (1994); Saliterman v. Finney, 361 N.W.2d 175, 179 (Minn. Ct. App.
1985) (former employee breached "common law duty not to disclose or use confidential
information gained at the expense of [the] employer" by using former employer's confidential
patient list after termination of employment); Imi-Tech Corp. v. Gagliani, 691 F. Supp. 214,230
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(S.D. Cal. 1986). Accordingly, the fiduciary duties that defendant Mori owes to TJT survive the
termination of his employment with TJT and continue to prohibit him from using TJT's
confidential information to the detriment of TJT. TJT is therefore entitled to a preliminary
injunction to prevent defendant Mori fiom further breaching his fiduciary duty to maintain the
confidentiality of TJT's confidential information, strategy, and business plans that he learned
while serving on the TJT Board of Directors.
Moreover, the Restatement (Second) of Agency, which the Idaho Court of
Appeals has found to he instructive in determining whether an employee breached his or her
duties, further outlines an employee's duty not to compete with his or her employers during their
enlploymei~t.~
Prior to abruptly terminating his employment with TJT, defendant Mori hatched a
plan to compete with TJT and had meetings with the competition-West

States Recycling, Inc.

and West States Tire & Axle---while he was still employed with TJT. See SUDF, 77 18-22.
Thus, in this case, there is already ample evidence that defendant Mori hreached his duties to
TJT. Defendant Mori's plan to engage in activities in direct competition with TJT, while still

"estatement (Second) of Agency 5 393 (1958) (Unless otherwise agreed, an agent is
subject to a duty not to compete with the principal concerning the subject matter of his agency);
see also R Homes Corp. v. Herr, 142 Idaho 87,91,123 P.3d 720,724 (Ct. App. 2005) (finding
that the Restatement (Second) of Agency, 5 393 is instructive in determining whether an
employee hreached his or her duty of loyalty by competing for an employer's customers) One of
the comments to Restatement (Second) of Agency 5 393 explains that an employee's pretermination competition with his or her employer isper se unlawful. Id. 5 393 cmt. e; see also
id. 9 387 (stating the general principal that an employee must "act solely for the benefit of the
principal in all matters connected with his agency"); id. 5 394 ("Unless otherwise agreed, an
agent is subject to a duty not to act or to agree to act during the period of his agency for persons
whose interests conflict with those of the principal in matters in which the agent is employed.");
see also R Homes Corp., 123 P.3d at 724 (noting that the comments include as an example an
employee's "duties not to solicit customers for a rival business before the end of [his or her]
employment").
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employed by TJT, shows that TJT will likely prevail on its claim that Defendant Mori breached
his duties to TJT.
F.

Partial Summary Judgment on TJT's Contractual Claims Is Warranted.

In its Verified Complaint, TJT has alleged causes of action based on the existence
of the Non-Competition Agreement. See Verified Complaint at 10-11 (Count Three, Breach of
Contract - Noncompetition Obligations), 12-13 (Count Five, Breach of Contract - Customer
Non-Solicitation), and 13 (Count Six, Breach of the Implied Covenant of Good Faith and Fair
Dealing). Each of these causes of action require the existence of a contract and a corresponding
breach of a term of the contract. See, e.g., Regan Roofing Co. v. Superior Court, 24 Cal. App.
4th 425,434-35,29 Cal. Rptr. 2d 413 (1994). As demonstrated above, it is undisputed that TJT
and defendant Mori entered into the Non-Competition Agreement and that such agreement is
enforceable under California law. Indeed, in either his Answer or his deposition, defendant Mori
admitted to the facts necessary to determine the enforceability of tbe Non-Competition
Agreement. Likewise, it is undisputed that defendant Mori has materially breached the NonCompetition Agreement. As demonstrated through defendant Mori's repeated efforts to solicit
TJT's customers and employees and divert TJT's business, there can be no dispute that
defendant Mori has breached the non-competition m d customer non-solicitation provisions of
the Non-Competition Agreement. For these reasons, TJT requests this Courl to grant partial
summary judgment in its favor, specifically: (a) finding that the Non-Competition Agreement is
valid and enforceable; (b) finding that defendant Mori has materially breached the same; and (c)
preserving only the question of the scope and extent of TJT's damages.
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V.

CONCLUSION

For the foregoing reasons, TJT respectfully requests this Court to grant its motion
for preliminary injunction and for partial summary judgment.
DATED this 21st day of September, 2007.

~itorneysfor Plaintiff
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A,t$$/fi ;s3?=;f.20

-P:+d-----**

T.J.T., a Washington corporation,

)

SEP 2 8 2007

CASE NO. CV OC 0709799
1
I

Plaintiff,
VS.

J. BB.ViD rO~P~u'AS3R0,

)
)

AFFIDAVIT OF SERVICE OF:

1

**

J.

D

m

WHL

SUBPOENA

)

ULYSSES MOM, an individual,

Defendant.
STATE OF IDAHO
County of ADA

)

)

i
)

I, Lori Farrens, being first duly swom, depose and state:
That I am over the age of 18 years, and I am not a party to this case nor an employee of a party to this case.
That on September 17,2007 at 4:06 p.m., I served true and correct copies of the documents indicated above
on, Mark E. Stevens, by:

(XX)

Personal delivery to, Mark E. Stevens, the above named Defendant
at, 261 1 E. Comstock, Nampa, Idaho 83687.

-

Subscribed and swom to before me this date: September 19,2007.

n

Fee: $45.24

Lori Farrens

....

Stephen C. Smith, ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.Q. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssrni@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washiilgton corporation,
Plaintiff,
vs.
ULYSSES MON, an individual,
Defendant.

1
)
1

Case No. CV OC 0709799

)
)
)
)

AFFIDAVIT AND MOTION FOR
COMMISSION TO TAKE OUT OF
STATE DEPOSITION OF STEWART
CArCDNER

1
1
1

I, Stephen C. Smith, attorney for Defendant, being first duly sworn upon oath, depose and
state that it is necessary in the above-entitled case to take the deposition of Stewart Gardner, in
the State of California:
Stewart Cardner
938 1l""treet
Huntington Beach, CA 92648
Such deposition is to be used, inter alia, for the purpose of determining the nature and
extent of the injuries claimed by Plaintiff in this action.
Notice has been provided to Plaintiffs counsel that f am seeking such discovery.
1

\

AFFIDAVIT AND MOTION FOR COMMISSION TO TAKE OUT OF STATE
DEPOSITION OF STEWART GARDNER - I

ay of October, 2007.

DATED THIS

HAWLEYz&OXELL ENNIS & HAWLEY LLP

STATE OF IDAHO

1
) ss.

County of Ada

1

a n d d a y of October, 2007.
SUBSCRIBED AND SWORN before me this -

Notary Public for Idaho
Residing at
My commission explres

MOTION
Pursuant to IRCP 28 and based on the above affidavit, Defendant hereby moves this
Court for an order issuing a commissiol~for a deposition in the State of California, and that the
commission be effective for 90 days from the date of signing by the clerk.
HAWLEY TROXELL ENNIS & HAWLEY LLP

AFFIDAVIT AND MOTION FOR COMMISSION TO TAKE OUT OF STATE
DEPOSITION OF STEWART GARDNER - 2
42746.0002.1034153.1

CERTIFICATE OF SERVICE

A

day of October, 2007, I caused to be served a true
I I-IEREBY CERTIFY that on this
copy of the foregoing AFFIDAVIT AND MOTION FOR COMMISSION TO TAKE OUT OF
STATE DEPOSITION OF STEWART GARDNER by the method indicated below, and
addressed to each of the following:

1U.S. Mail, Postage Prepaid
John C. Ward
James L. Martin
__Hand Delivered
-Overnight Mail
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise. ID 93701

AFFIDAVIT AND MOTION FOR COMMISSION TO TAKE OUT OF STATE
DEPOSITION OF STEWART GARDNER - 3
42746 0002 1034153 1

Stephen C. Smith IZSB No. 7336
HAWLEY TROXELL E W I S & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Elnail: sstni@hteh.com
Attorneys for Defendant

IN TI-IE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF TEIE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

1
)
1

Case No, CV OC 0709799

)

NOTICE OF TAKING DEPOSITION OF
STEWART GARDNER

>

VS.

ULYSSES MORT, an individual,

1

Defendant.

1
TO:

ALL PARTIES AND THEIR COWSEL OF RECORD

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on October 29,2007,
at the hour of 9:00 a.m., Defendant Ulysses Mori will take the deposition of Stewarf Gardner, at
the offices of Carlsrnitl~Ball, LLP, 444 S. Flower Street, Ninth Floor, Los Angeles, California,

before a court reporter, or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the California Rules of Civil Procedure.

\

NOTICE OF TAKING DEPOSITION OF STEWART GARDNER - I

DATED THIS

ay of October, 2007.
HAWLEY TROXELL ENNIS & HAWLEY LLP

~t(orne]rsfor Defeniant

NOTICE OF TAKING DEPOSITION OF STEWART GARDNER - 2
42746.0002.1047048.1

CERTIFICATE OF SERVICE

2

day of October, 2007, I caused to be served a true
I HEREBY CERTIFY that on this
copy of the foregoing NOTICE OF TAKING DEPOSITION OF STEWART GARDNER by the
method indicated below, and addressed to each of the following:
John C. Ward
U.S. Mail, Postage Prepaid
James L. Martin
-Hand Delivered
Tyler J. Anderson
__ Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
WATSON CSR, INC.
1545 Sawtelle Boulevard, Suite 26
Los Angeles, CA 90025

U.S. Mail, Postage Prepaid
Hand Delivered
-Overnight Mail
Telecopy

NOTICE OF TAKING DEPOSITION OF STEWART GARDNER - 3

NO.
AM
. -P
-. .

,FILED

r

M.~L.%

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-2617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant
EN TIJE DISTRICT COURT OF TI-XEFOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., WC., a Washington corporation,
PlaintiK
VS.
ULYSSES MORI, an individual,

)
)

Case No. CV OC 0709799

)
)

DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

1
1
1

Defendant.

COMES NOW Defendant Ulysses Mori ("Defendant"), by and through its counsel of
record, I-Iawley Troxell Ennis & Hawley LLP, and respectfully submits this motion for summary
judgment regarding all of Plaintiffs causes of action contained in Plaintiffs' Complaint and
Demand for Jury Trial filed on June 1,2007 ("Cornplaillt").
This motion is brought under Idaho Rule of Civil Procedure 56(c).
The basis of this motion is that there is no issue of material fact and the Court can
determine as a matter of law that Counts One through Nine of Plaintifls' Complaint should be
dismissed.

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 1

V\

This motion is supported by the Memorandum in Support of Motion for Summary
Judgment and the Affidavit of Stephen C. Smith, with attached exhibits, all filed concurrently
herewith.
DATED THIS

day of October, 2007.
HAWLEY TROXELL ENNIS & HAWLEY LLP

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on tliisqfll day of October, 2007, I caused to be served a true
copy of the foregoing DEFENDANT'S MOTION FOR SUMMARY JUDGMENT by the
method indicated below, and addressed lo each of the followiiig:

/

J

John C. Ward
U.S. Mail, Postage Prepaid
James L. Martin
-Hand Delivered
Tyler J. Anderson
-Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
E-mail
CHARTERED
Telecopy
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 3

o c i o 9 2007
J. DAVID NAVARRO, Clerk
By J BLACK
DEPUTY

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTppp
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

1
)

1

VS.
ULYSSES MORT, an individual,
Defendant.

)
)
)
)
)

Case No. CV OC 0709799
AFFIDAVIT OF STEPHEN C. SMITH IN
SUPPORT OF DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT AND IN
OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

STEPHEN C. SMITH, being first duly sworn upon oath, deposes and states as follows:
1.

I am a partner of the firm of Hawley Troxell Ennis & Hawley LLP, Boise,

Idaho, attorneys for Defendant Ulysses Mori. I malce this affidavit based upon my own personal
knowledge and can testify as to the truth of the matters contained therein.
2.

On September 13,2007, I personally conducted the deposition of Terrence

J. Sheldon in regard to the above-captioned matter. Attached hereto as Exhibit A is a true and
correct copy of the deposition transcript of Mr. Sheldon.
AFFIDAVIT OF STEPHEN C. SMITH IN SUPPORT OF
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT - 1

3.

On September 14,2007,I persoiially conducted the deposition of Larry

Bill Prescott in regard to the above-captioned matter. Attached hereto as Exhibit B is a true and
correct copy of the deposition transcript of Mr. Prescott
4.

On September 13,2007, I persoiially conducted the deposition of Mark

Edward Stevens in regard to the above-captioned matter. Attached hereto as Exhibit C is a true
and correct copy of the deposition transcript of Mr. Stevens.
Further your affiant sayetb naught.

STATE OF IDAHO

1
) ss.

County of Ada
SUBSCRIBED AND SWORN before me this 4 t h day of October, 2007.

Residing at Boise, Idaho
MY commission expires

AFFIDAVIT OF STEPHEN C. SMITH IN SUPPORT OF
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT - 2

~/i:/~5'

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this q%ay of October, 2007, I caused to be served a hue
copy of the foregoing OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT by the method indicated below, and addressed to ach of the following:

7

U.S. Mail, Postage Prepaid
John C. Ward
-Hand Delivered
James L. Matin
-Overnight Mail
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, -Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

AFFIDAVIT OF STEPHEN C. SMITH IN SUPPORT OF
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT 3

-

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T,, INC., a Washington corporation,

)
)

Plaintiff,

)

Case No.
CV OC 0709799

VS.

ULYSSES MORT, an individual,
Defendant.

1
1

DEPOSITION OF TERRENCE J. SHELDON
Law Offices of Hawley Truxell Ennis & H a w l e y LLP
877 Main Street, Suite 1000
Boise, Idaho
Thursday, September 13, 2007
Beginning at 10:00 o'clock a.m.

(ELECTRONIC COPY)

QnA COURT REPORTING
Lori A. Pulsifer, CSR, RMR, CRR
Idaho Certificate No. 354
111 Broadway, Suite 133
Boise, Idaho 83702-7200
E-mail: realtirneqna@msn.com
Telephone:
(208) 484-6309

Deposition of Terrence J. Sheldon

Page 2
APPEARANCES
FOR M E PWNIIFF:

Mr. John C. Ward
Attorney at Law
MOFFATMOMAS BARREFT ROCK & FIELDS
101 South Capitol, 10th Floo~
Boise, Idaho 83701-0829
Phone: (208) 345-2000
Fax:
(208) 385-5384
E-rnaii: jcw@moffait.mrn
FOR M E DEFENDANT:
Mr. Stephen C. Smith
Attorney at Law
HAWLEY TROXEU ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
Boise, Idaha83701-1617
Phone: (208) 344-6000
Fax:
(208) 342-3829
E-mail: ssrni@hteh.com
ALSO PRESENT:
Mr. Larly Prescott
Mr. Ulysses Mori

***

Page
THIS
DEPOSITION
was
taken
on
behalf
of
the
1
2 Defendant on the 13th day of September 2007 at the Lam
3 Offices of Hawley Troxell Ennis & Hawley, LLP, before
4 iori A. Pulsifer, Court Reporter and Notary Publicwithin
5 and for the State of Idaho, to be used in an action
6 pending in the District Court for the Fourth Judicial
7 District of the State of Idaho, in and for the County of
8 Ada, said cause being Case No. CVOC0709799 in said
9 court.
The following testimony was adduced, to wit:
10
***
11
TERRENCE 3. SHELDON,
12
13 having been first duly sworn, testified as follows:
14
EXAMINATION
15
16 BY MR. SMITH:
Q. Good morning, Mr. Sheldon. My name is Stephen
17
18 Smith. And as you know, Iam the attorney for Ulysses
19 Mori in the case pending here in the Fourth District
20 Court. I am here today to take your deposition. Let me
21 ask this first. Have you ever had your deposition taken
22 before?
A. Yes.
23
Q. How many times?
24
A. Ibelieve, three times.
25

Page :

Page

1
Q. So you know some of the ground rules. Ihave
INDEX OF EXAMINATION
to
ask
questions outloud for the benefit of the court
2
Deponent's Name
Page Number
reporter.
You have to answer outloud. From time to
3
TERRENCE J. SHELDON
time
-it
is
so we don't step on each other's lines.
4
4
Examination by Mr. Smith. .
***
From time to time, Mr. Ward and Imay have
5
6 discussions about a question or an answer. Objections
INDEX OF EXHIBITS
7 may be made. We may discuss things. Unless Mr. Warc
Exhibit No. Description
Page Marked
8 specifically orders you or instructs you to not answer a
29
Exhibit No. 1 Non-Competition Agreement.
question after we're done, you can go ahead and answet
9
Exhibit No. 2 Complaint and Demand for Jury Trial . 72
***
10 the question.
I f you need to take a break at any time, let me
11
12 know. And in the very likely occurrence that Iask you
13 a question you don't understand, just ask me to repeat
14 it. Okay?
15
A. Okay.
16
Q. Can you give me, please, your educational
17 background?
18
A. High school.
19
Q. Which high school?
20
A. Cascade.
21
Q. Where?
22
A. Idaho.
23
Q. I n Cascade, Idaho? Valley County?
24
A. Correct.
25
Q. What year did you graduate?

. .........

.....

Deposition of Terrence J. Sheldon
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Page f

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. 1960.
Q. After high school, describe for me your
employment history, please.
A. After high school, Iworked in the Emmett
sawmill.
Q. For Boise Cascade?
A. That's correct.
Q. Okay.
A. Six months, perhaps. Iwent to work for a
construction company in Boise for approximately two
years. I'm getting old.
Q. We all are.
A. That was -- then Iwent to work for Triangle
Dairy at one point. Iworked there for seven years. I
worked back in the sawmill again. Ilogged for a few
years. Then I had my own dump truck business for a
couple of years. Then Ilogged again. Then Istarted
T.J.T. in 1977.
Q. 1977, okay. When you started T.J.T., what was
its business?
A. The gathering of tires, manufactured housing
tires, mobile home tires, and reselling them to the
factory.
Q. Now, for the benefit of laypersons who may be
reading this deposition a t some point, would you

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

describe what the manufactured housing industry does
with the axles and tires?
A. At that point, Iwas only buying tires.
Q. That's not my question. My question is more
broad than that. What Iam trying to find out is what
the industry uses the axles and tires for. Do you
understand what Imean?
A. To transport the homes on.
Q. So when we see a mobile home or a manufactured
home going down the freeway and it is on wheels, it is
the axles and tires that allow that transport? I s that
a fair statement?
A. That's correct.
Q. You started the company in 1977; right?
A. Correct.
Q. And you were only doing tires at that point?
A. That's correct.
Q. Now, what does that mean, "doing tires"? You
gathered, bought them, and sold them?
A. That's correct.
Q. Who do you buy them from?
A. At that point, the homeowner.
Q. And then you sold them back to the manufactured
housing manufacturers; is that fair?
A. That's correct.

Q. At what point did you go into the axle

7
9
11
12
13
14
15
16
17
18
19
20
21

MR. WARD: He testified '76, counsel. Idon't
know that it matters but -MR. SMITH: Iam just reading here that you
started the company in '77.
MR. WARD: Yeah. But that's after you asked
him the question first; and he said '76, Ibelieve.
MR. SMITH: Well -MR. WARD: It doesn't matter.
BY MR. SMITH:
Q. What year did you start the company, just so
the record is clear?
A. 1977.
MR. WARD: Excuse me.
BY MR. SMITH:
Q. And then about eight months after you started
the company, you started, also, selling axles; correct?

23
Q. Now, that has been the core business of T.J.T.
24 since 1977; correct?
25
A. Yes.

Page 7

1
Q. And it is the core business of T.J.T. today?
2 Or is it? Let me rephrase that. Is it still the core
3 business of T.J.T. today, the buying and selling of

5
A. Between 60 and 70 percent.
6
Q. What makes up the other 30 to 40 percent?
7
A. Set-up materials.
8
Q. Now, you are going to have to tell me what
9 set-up materials consist of.
10
A. Materials to set the home up with.
11
Q. And those are materials, once you get to
13 provide the foundation for the home?
14
A. Not necessarily the foundation. It's to set
15 the home up so they can live in it.
16
Q. Let me ask a more specific question. What
18 items? What pieces of equipment?

24 factories?
25
A. We don't sell them to the factories,normally.
3 (Pages 6 to 9)
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1

Q. Who do you sell them to?
A. Set-up -- people that set homes up or dealers

2
3
4

that sell homes.
Q. So if Iwere to go into a dealer to buy a

7
8

vendors to that dealer for set-up materials? Correct?
A. You could buy the set-up material from him,

10

Q. Could Ibuy it from you?
A. Yes.
Q. Now, if Ihad to have the home transported

1
2
3
4

Q.
A.
Q.
A.

Anything else?
Ihave a real estate office.
Tell me about that. Where is it located?
Emmett, Idaho.

7

Q. It just sells commercial and residential

9
10
11
12

A.
Q.
A.
Q.

19 but Ihave to transport it to Mountain Home or

19

Q. Are all of the people involved in all aspects

21 it from the dealership to wherever Iwant the home

21 strike that and ask a better question. Are all of the

11

12

Any property anybody would like us to sell.
Anything else?
Thank you.
And there's coffee there, too, if you would

14 dealer or you to provide the tires and axles; is that
16
17

23
24

2
4
5
6
7
8

A. Idon't necessarily understand that question.
Let me re-ask it. IfIgo into a manufactured

Q.

A. They are on the home when you purchase it.
Q. So Iwould not need to come -- as a purchaser,

A. Not if you are purchasing a new home, no.
the tire and axle business; 30 to 40 percent is the
set-up of mobile homes. Is there any other core
business of T.J.T.?
A. By "core business," what do you mean?
Q. Imean things that -- the primary business that

10 and axles and set-up materials?
A. We sell siding to side homes with. We sell

11

13

Q. Let's start with siding. Is it siding for

23 you have divisions for siding and metal buildings and
24 mobile home skirting and things o f that nature?

2

have a division that does real estate brokerage.

4

A. It's been separate at one time, but it's not
now. It's part of the Emmett division.

5
8

A. Yes.

10 Emme& is that right?
11
A. Yes.
Q. The metal buildings is based where?
12
13
A. Emmett.

0
1
2
3
4
5

Q. Let's go through each of these individually;
but let me ask a predicate question first because I,
obviously, wasn't clear. Does the tire and axle
division have a headquarters or a main base, or is it
spread out t o those four states?
A. It's distributed t o the manufactured housing
4 (Pages 10 to 13)
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industry in those -- of those four locations, in several
states.
Q. Why don't you tell me first -- let's talk about
the Chehalis property first or the Chehalis -- is it a
plant?
A. You could refer to it as a plant.
Q. When did you open the Chehalis plant?
A. Ibelieve we moved the Chehalis plant two and a
half years ago.
Q. How long has T.I.T. been in Washington State?
A. Since 1996, Ibelieve.
Q. And it originally was a company owned by Pat
Bradley or Bradley Enterprises? I s that how you started
in Washington?
A. Ibelleve the name of it was Bradley
Enterprises.
Q. Tell me what you do out of the Chehalis plant.
A. They purchase axles and tires and set-up
materials and distribute them.
Q. Sell them to the manufactured housing industry?
A. Axles and tires.
Q. Right.
A. The set-up materials they sell to other folks.
Q. Anything else out of Chehalis?
A. Not at this time. Not that I recall.

materials and distribute them.
Q. Who do you purchase them from?
A. Who do I purchase what from?
Q. The tires and axles and set-up materials. You
said you purchase axles and tires and set-up materials
and distribute them. What Iwould like to know is from
whom you purchase axles and tires.
A. Axles and tires? We purchase them from
manufactured housing dealers, set-up people, and then
contractors that go out and buy them and resell them to
us.
Q. Do you have a set group of people that you
purchase these materials from; or if Ihad a load of
tires and axles and Icame to your plant, would you do
business with me, for example?
MR. WARD: Object to the form of the question;
compound question.
BY MR. SMITH:
Q. You can go ahead and answer. This is one of

the times when the lawyers make objections. Unless you
are instructed by Mr. Ward not to answer a question
after the objection is made, you can go ahead and answer
it.

A. We normally buy from the same people. But if
you came in and we thought you was legitimate and hadn't
Page 1:

Q. You don't sell real estate out of it?
A. No.
Q. Do you sell metal buildings from there?
have it in inventory.
Q. Do any of the other T.J.T. businesses seli
materials or seli things out o f the Chehalis plant?
A. Ididn't understand that question.

California plant. Where is that located?
A. Woodland.
Q. And how long have you had that plant?
A. Ibelieve, since 1997.
Q. And that was Mr. Mori's Leg-It facility;
correct? That's how you came t o be involved in
Woodland, California?
A. Correct.

1 stolen them,we would consider buying them from you
2
Q. Now, that is kind of an interesting answer. If
3 Ihadn't stolen them? I s that a problem in this

6

Q. Explain that to me. People steal tires and

12
13

Q. The theft of tires and axles.
A. The same way it happens with anything that's

15
16
17
18
19
20
21
22

Q. People go into a warehouse facility and load
them up and drive them off?
A. Well, they can steal them off a dealer's lot.
They can steal them where they're set up. There's lots
of places they can steal them.
Q. How do you tell or find out if an axle is
stolen -- or axles and tires have been stolen?
A. We could have a dealer call and say that his

5 (Pages 14 to 1
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1

A. Yes.
Q. Is there a list of people with whom you
consider your primary suppliers of axles and tires?
A. We could compile a list.
Q. Well, here is what Iam getting at. One of the
allegations in this lawsuit is that Mr. Mori is
illegally competing against you by contacting your
dealers and suppliers of tires and axles.
Iam trying to find out who these people are.
13 With whom is he having contact, as you view it, in

4
5
6
7
8
9
10
11

5
6
7
8
9
10
11

A. Primarily.

against you in the real estate business?
A. Iwould have to talk to counsel about that.
Q. Idon't want you to -- Idon't want to know
anything about what you and counsel have talked about;
I'm not entitled to know that. Iam just -- all Iam
interested in is, in your mind -- and you are a
commercial man.
So in your mind, is he illegally or improperly

18 contact that you view as being in violation of the
20

A. Anyone that we buy tires and axles from.

19
20

22
23

up the "anyone"?
A. Dealers, set-up people, individual buyers, I

22
23

1
Q.
2 That's
3
A.
4
Q.
5
A.

Does anybody in particular come to mind?
kind of a broad group of people.
Mike Bettleyon.
Anybody else?
I'm not familiar with the dealers in that area.

7 T.J.T. would be familiar with the dealers?
8
A. The manager of that location.
9
Q. And what is that person's name?
10
A. Gail Robison.

A. That's correct.
Q. And the same would hold true with Chehalis and
A. That's correct.
Q. Now, same question as to metal buildings. From

1 with you as to metal buildings in any of the four sites?
A. Not that Iknow of.
3
Q. Now I want to ask you about the Colorado
4 facility. Where is it located?
5
A. Platvilie.

2

A. Ibelieve it's approximately thirty miles north
of Denver.
Q. And is the business of the Platville plant the
10 same as Emmett, Chehalis, and Woodland where you buy and
7
8
9

Q. And you sell the skirting and other set-up
13
14 materials?
15
A. We sell set-up materials.

No.

19

A.

20

Q. Anything else done in Colorado as a core

21

22
23

business of T.J.T.?
A. Not as a core business.
Q. How about as a non-core business? Anything

6 (Pages 18 to 21)
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2
3
4
5
6
7
8

Q. Are there any other facilities of T.J.T. that
we haven't talked about yet? Imean plants, offices,
holes in the wall, any place else that you consider a
main site of your business?
A. Yes.
Q. Where is that?
A. Eugene, Oregon.
Q. What do you have in Eugene, Oregon?

2
3
4
5
6
7
8

calls for a legal conclusion. Iinstruct the witness
not to answer.
BY MR. SMiTH:
Q. Let me ask it this way and see if you still get
the same instruction. I n your mind, is Mr. Mori
entitled to earn a living?
A. We're all entitled to earn a living.

10 set-up materials and distribute set-up materials.

10 entitled to earn a living?

12 consider a plant or a facility? Tell me what's in
13 Eugene.
14
A. Igather tires and axles and sell set-up
15 materials.

12
13
14

Q. Well, I'm asking about Mr. Mori specifically.
A. Ibelieve he is part of "all."
Q. What, in your mind, is he able to do to earn a

20
21

Q. And it has 'T.J.T." on the side?
A. I've never been there.

20

contract that he signed?
MR. SMITH: No, I'm not asking that. What Iam

23
24
25

Do they operate real estate out of there?
A. No.
Q. How about metal buildings?

2
3
4
5
6
7

8
9
10
11
13
14

17
18
19
20
21
22

there, but I'm not sure.
Q. Who is "he"?
.
A. The manager of the Eugene plant.
Q. And what is his name?
A. Gary.
Q. What is his last name?
A. Idon't know.
Q. Oh, you don't know? And you have never
actually been to the Eugene facility?
A. No, Ihave not.
A. Iwould guess, a year and a half.
Q. Now, Iwant to talk to you about this lawsuit.

get mixed up.
Iwant to talk to you about the lawsuit which
involves the non-competition agreement and your
allegations that it has been breached by Mr. Mori. So
that's what these questions are going to.
The first question Ihave is: I n your mind --

23 is able to -- let me strike that and ask it another way.
24 BY MR. SMITH:
Q. I s Mr. Mori allowed to work in the manufactured
25

2
A. As far as Iknow, he is.
3
Q. I s Mr. Mori allowed to sell and distribute
4 tires and axles to the manufactured housing industry?
5
A. We'd have to look at the contract he signed to
6 see where he could do that.
7
Q. We will do that in a minute. It's a more
8 general question than that. Itake it, then, you
9 don't mind him working in the industry as a whole; is
10 that correct?
11
A. That's correct.
13 specifically selling tires and axles -- an overall
14 objection -- is that correct?

17
Q. So as far as you are concerned, if he were to
18 sell tires and axles outside of the limits in the
9 contract, you would not have an objection to that?
MR. WARD: Object to the form of the question;
1 calls for a legal conclusion.
2 BY MR. SMITH:

7 (Pages 22 to 25)
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time limits of the contract, whether you would have an
objection to Mr. Mori working, selling tires and axles
in the manufactured housing industry?
A. You keep referring to "a commercial person."
What is that?
Q. That's you. You are a businessman. Maybe I
should use that term.
A. Okay.
Q. I'm sorry. Iwill try to use a different term.
A. That's just -Q. I n your role as a businessman and not based on
anything lawyers have said, do you have an objection to
Mr. Mori working, selling tires and axles to the
manufactured housing industry, outside the geographical
limitations of the contract?
MR. WARD: Iam going to instruct him not to
answer the question. I f you will identify the
geographical area you are referring to, I will aiiow him
to answer the question.
BY MR. SMITH:
Q. That's easy enough. Iwas going to get to
that, but we can do it now. Let's start going state by
state, okay? As a businessman -- and this is all
premised as a businessman, okay?
Do you object to Mr. Mori selling tires and

Page 21

17
18
19
20
21
22
23
24
25

A. Iwould have to refer to the contract.
Q. Now, when you say you have to refer to the
contract, are you basing this on the 1,000 miles
mentioned in the contract or some other thing?
A. Whatever the contract specified that he
signed.
Q. The contract -- the only thing -- it does not
specify any of these states, as I think you know. You
are aware of that; right?
MR. WARD: Mr. Sheldon does not have the
contract memorized, counsel.
MR. SMITH: I am not suggesting he does.
Q. I am just asking: On what basis are you saying
that he can't work, for example, in Arizona? Let's take
that as an example.
MR. WARD: Iobject; it calls for a legal
conclusion.
MR. SMITH: Are you going to instruct him not
to answer?
MR. WARD: Well, Iam going to listen to your
question first.
BY MR. SMITH:
Q. On what basis do you object to Mr. Mori working
in the manufactured housing industry, selling tires and
axles in Arizona?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. By the contract.
Q. Now, my next question is: What part of the
contract causes you to object to Arizona?
A. Ihaven't got the contract memorized.
MR. SMITH: Ihave it right here. Iwill have
it marked.
(Deposition Exhibit No. 1was marked.)
BY MR. SMITH:
Q. Could you take a look at that? That's a
non-competition agreement. All Iam trying to find
out -- you can look at it first; but just in the process
of looking at it, all Iam trying to find out is the
basis for not being able to work in Arizona.
A. It says, ". . . anywhere within 1,000 miles of
any facility owned or operated by the Company. .
Q. And we are referring to 4(a)(i); is that
correct -- in the contract?
A. Correct.
Q. So as long as the facility was outside of 1,000
miles, you would have no commercial or business
objection; correct?
A. Correct.
Q. Now, when this contract was entered into, what
facilities did Leg-It have?
A. Leg-It had a facility in Woodland, California.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

Page 2 i

1 axles to the manufactured housing industry within the
2 State of Idaho?
A. Yes.
3
Q. Same question. How about the State of
4
5 Washington?
6
A. Yes.
Q. How about the State of Oregon?
7
A. Yes.
8
Q. How about the State of California?
9
10
A. Yes.
11
Q. How about Utah?
12
A. Yes.
Q. How about Arizona?
13
A. Yes.
14
Q. How about New Mexico?
15
16
A. Yes.
Q. Wyoming?
17
18
A. Yes.
Q. Colorado?
19
A. Yes.
20
Q. Montana?
21
22
A. Yes.
Q. Let me see if Ican get my geography. Texas?
23
24
A. Iwould have to refer to the contract.
Q. Oklahoma?
25

Page 25
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1 I'm not certain. They may have had a small operation in
2 Colorado.
Q. Do you know where in Colorado?
3
4
A. Idon't recall where.
Q. At the time this contract was entered into,
5
6 where were the facilities operated by T.J.T.?
7
A. Idaho -- Emmett, Idaho; Salem, Oregon;
8 Chehalis, Washington.
9
Q. And at that time, you did not operate the
10 facility in Colorado; is that correct?
11
A. Idon't believe we did at that time.
Q. I s it your business position that Mr. Mori
12
13 should not be able to compete within 1,000 miles of your
14 Colorado facility?
15
A. Yes.
Q. Now, in regard to that position, can you tell
16
17 me, please, what compensation, if any, you provided to
18 Mr. Mori in consideration for the expansion of the
19 non-competition agreement beyond what existed at the
20 time -- what facilities existed at the time the contract
21 was signed?
22
A. Idon't understand the question.
Q. Let me go step by step. At the time the
23
24 contract was signed, Ithink you testified that
25 facilities existed in Idaho, Oregon, Washington, and

signed and today, the facility went into effect? It was
established? You started it?
A. It's been a long time ago.
Q. Okay.
A. Leg-It may have had an operation there that we
continued. That's why we ended up in Colorado. I
think -- I believe they were operating in Colorado.
They were selling merchandise there; and Ithink we just
expanded that, what he had already started there, what
Leg-It and Ulysses Mori had already started there in
Colorado.
Q. Do you recall when T.J.T. established the plant
that is 25 miles north of Denver in Platville?
A. Thirty miles.
Q. Thirty miles? Okay.
A. No, I don't.
Q. Here is my question. What I am really
interested in is what compensation, if any, was provided
to Mr. Mori for the expansion of the non-compete
agreement after the establishment of the plant in
Platville?
MR. WARD: First of all, objection; calls for a
legal conclusion.
Answer it, if you can.
THE WITNESS: Ican't answer that question. I

1 California; is that right?
2
A. No.

1 don't even understand it.
2 BY MR. SMITH:

4
5
6
7
8

4
5
6

they at the time of the signing?
A. Idaho, Oregon, and Washington.
Q. And then, as part of signing the agreement,
California was brought into it; right?
A. Correct.

10 T.J.T. had -- facilities in Idaho, Oregon, Washington,
11 and California?
12
A. Correct. And there may have been a small
13 operation in Colorado at that time, also, that Leg-It
14 had. I can't recall at this time.

7
8

"compensation to Mr. Mori;" right? What he was paid?
Let me ask it this way. Was he paid any additional
salary, commission, or anything else as consideration
for the non-compete agreement after the Platville
facility was established?

10 Platville facility was established. So Ican't answer
11 that question.

16 a facility started in Colorado; correct?
18 when we bought that.
Q. Iunderstand.
19
20
A. Ican't recall.
Q. That's not my question. My question is:
21
22 Sometime later, T.J.T. did put a facility in Colorado,
23 because it's there now; right?
24
A. It is there now.

My first question is: Does T.J.T. have any
18 competitors in the tire and axle sale and distribution
19 business in Idaho?
20
A. We have competitors everywhere.
21
Q. How about specifically in Idaho?
22
A. Yes.
Q. Whoare they?
23
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competitors buying tires and axles.
Q. Do they have names?
A. Idon't know the names of the ones in Northern
Idaho.
Q. How about Southern Idaho?
A. I n Southern Idaho, West States.
Q. Anybody else?
A. Mike Bettleyon buys some up here in Idaho. And
West States has an operation here attempting to buy
tires and axles. Outside of Southern Idaho, they also
have an operation.
Q. How about anybody -- go ahead.
A. We have J & S out of Arizona attempting to buy
tires and axles.
Q. I n Idaho?
A. Ibelieve, Idaho and Eastern Washington.
Q. Okay.
A. We've had Capis, PGM, out of California
attempting to buy tires and axles in Idaho.
Q. So those are your -A. BTR has attempted to buy tires and axles in
Idaho, out of Washington.
Q. Now, BTR is Pat Bradlefs operation; is that
right?
A. Idon't know whose operation it is now; but it

1

Q. Where are the primary manufacturing plants for

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

manufactured housing in Idaho?
A. Weiser, Caldweli, Nampa, and Boise.
Q. Are there any in Eastern Idaho?
A. No.
Q. Now, Iwant to ask you some questions about the
purchase of a couple of d~fferentcompanies. You
purchased Leg-It; correct?
A. Correct.
Q. What was the purpose of purchasing Leg-It?
A. To add to our income and our profit.
Q. Now, you also purchased Pat Bradley's company?
A. Yes.
Q. Same reason? To add to income and proflt?
A. Yes.
Q. You also purchased a company called Hanger
Enterprises?
A. Yes.
Q. And same reason? To add to the company's
bottom line; correct?
A. Correct.
Q. Did you purchase anybody else?
A. Ford's Tire and Axle, Ibelieve, was the name
of them.
Q. Where were they located?

1

A. Arizona.
Q. Do you still have that facility?
A. NO.
Q. You've divested yourself of Ford's Tire and
Axle or its facility, or what happened there?
MR. WARD: Object to the form of the question.
THE WITNESS: What happened there? You would
have to be a little more specific.
BY MR. SMITH:
Q. You purchased Ford's Tire and Axle; correct?
A. Correct.
Q. What year was that?
A. Idon't recall. 1998 or '99.
Q. I n the purchase, did you acquire a facility?
A. We did not acquire property. We acquired --we
took over the rent on the property that manufactured
axles and tires, refurbished axles.
Q. At some point in time, did you stop having a
facility in Arizona? Did you stop renting the Ford's
Tire and Axle facility?
A. Yes.
Q. And right now, you don't have a facility in
Arizona; correct?
A. We rent a facility in Arizona at this time,
yes.

Page 37
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was, yes.
Q. Now, is that a continuing operation, BTR?
A. As far as Iknow, yes.
Q. Now, Iwant to talk to you a little bit about
either -- I'm sorry. Go ahead.
A. A Texas company has bought tires and axles up
here, also.
Q. Do you know the name of that?
A. Ican't recall the name.
Q. How about -A. Another one is Scott Thielman out of Montana.
Q. Now, these companies that you mentioned, are
they also competitors in skirting, piers, and
accessories for manufactured homes?
A. Some of them.
Q. Which ones?
A. BTR. You are talking about Idaho; is that
correct?
Q. Correct.
A. Idon't know about the Northern Idaho folks,
but Ibelieve there are some folks in Northern Idaho
that are also doing that.
Q. Are there any manufactured housing plants in
Northern Idaho?
A. No.

2
3

4
5
6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1
Q. Oh, you do? What does that facility do?
2
A. Stores tires and axles.
Q. Do you actually sell them and distribute them
3
4 from the Arizona facility?
5
A. Occasionally we distribute out of there.
Q. I s that a plant, as we discussed, in Emmett;
6
7 Chehalis; Colorado; and Woodland, California?
8
A. It does not process tires and axles at this
9 time.
Q. Are there any other T.J.T. storage facilities
10

3
4
5
6

and CEO of T.J.T.; correct?
A. Correct.
Q. Does any other company sell tires and axles to
the manufactured housing factories in the State of

12 haven't talked about in any other states?

12

A.

14 overbroad.

14

A. Correct.

16 Albuquerque, New Mexico.
17 BY MR. SMITH:
Q. You rent a parcel? I'm sorry. What?
18

16

A. I'm not familiar with the name of it, but I

BTR.

8 transports the offices on these types of axles and

Q. Are you talking about the portable offices you
1 see at construction sites or something like that?
2
A. Ithink so. I'm not certain what they build.
3
Q. Are there manufactured housing factories in

0

25

an hour. So why don't we take a quick break?

1
(Recess.)
2 BY MR. SMITH:
Q. Now, we were talking a minute ago about
3

5 right. Are there manufactured housing factories in

2
3

A. Yes.
Q. You sell tires and axles to those factories?

6 tires and axles to the factories in Idaho.
7
A. Over what time period?
8
Q. Let's talk about right now.
9
MR. WARD: If you know.
10 BY MR. SMITH:

6 to those factories in Oregon?
A. Yes.
7
8
Q. And who is your competition there?
9
A. You are talking about selling them or
10 attempting to sell them?
MR. WARD: It's competition, either way.
MR. SMITH: Yes.
THE WITNESS: Pardon?
MR. WARD: It's competition, either way.
THE WITNESS: We've been approached. Our

19 been aware of.

19 tires to two factories in Oregon.

21 Washington, the State of Washington?
22
A. Yes.
Q. And you sell tires and axles to those
23
24 facilities?

21

Q. So Darren Bradley is Pat Bradley's son;

23

A. Correct.
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A. I'm not certain. Ibelieve West States had an
account up there in January, but I'm not certain about
that.
Q. How about in Southern California? First of
all, do you deliver or do you sell tires and axles to
manufactured housing factories in Southern California?
A. Yes.
Q. Do you have any competition in Southern
California?
A. Yes.
Q. And who is the competition there?
A. West States Recycling.
Q. Anybody else?
A. Idon't know if PGM or J & S out of Arizona
sells anything there or not.
Q. How about in Arizona? You sell tires and axles
to manufactured housing factories in Arizona; right?
A. We have for a long time.
Q. And you have competition in Arizona; correct?
A. Yes.
Q. And who is your competition in Arizona?
A. West States, J & S. You are talking about
selling to manufactured housing plants?
Q. Yes.
A. Marshall &Company.

Q. Who is Jim Campos (pronouncing)?
A. The owner of PGM.
Q. And what is PGM?
A. It's a recycling company that sells -- buys and
distributes axles and tires.
Q. Where are they located?
A. They are located in Lodi, California, and
Molalla, Oregon. Ibelieve that's the name of it. I'm
not certain.
Q. And Mr. Campos (pronouncing) has -MR. WARD: Ibelieve it's C-a-p-is, counsel.
MR. SMITH: Oh, "Capis"? Mr. Capis?
MR. WARD: Isn't that right?
BY MR. SMITH:
Q. Mr. Capis?
A. Idon't know how you spell it, but it is
"Capis."
Q. And Mr. Capis has two customers, factory
customers, in Oregon; correct?
A. No.
Q. What does he have?
A. Ibelieve he has three -- or had three.
Q. Okay.
A. I'm not certain.
Q. Do you also supply tires and axles to the three

Page 4"

1 that Mr. Capis sells to?
2
A. Two of them, no.
Q. You do supply tires and axles to other
3
4 manufactured housing factories in Oregon, though;
5 correct?
6
A. Correct.
8

A. Idon't know, specifically.

1
Q. Anybody else?
2
A. That's all I can recall.
3
Q. How about in New Mexico? Do you sell to
4 factories in New Mexico?
5
A. Yes.
6
Q. And does anyone else sell in New Mexico?

8

Q. Correct.

10 in California?
11
A. Yes.
Q. How many factories in California do you -12
13
A. I don't know, specifically, how many.
14
Q. Do you have competition in California?
15
A. Yes.
Q. Who is your competition?
16
17
A. At what level?
18
Q. Well, I'm interested in the sale of tires and

Q. Does Ford's Tire and Axle exist today?
10
11
A. Ibelieve they shut the business down.
12
Q. Is there anybody else in New Mexico with whom
13 you compete to sell tires and axles to factories?
14
A. I n that same time period?
15
Q. Correct, besides Ford's. Let's talk about
16 today. Is there anybody else in New Mexico?
17
A. That's selling tires and axles to the
18 manufactured housing plants?

20 the state in half. I n Northern California?
21
A. PGM.
Q. Anybody else?
22
23
A. What time period?

20
A. No.
Q. Now, do you sell -- same question. Do you sell
21
22 tires and axles to factories, in Utah?
23
A. There are no mobile home factories,

12 (Pages 42 to 4!
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Colorado?
A. Yes.
Q. Do you sell to those?
A. Yes.
Q. Do you have competition to sell to those?
MR. WARD: Do you understand that "competition"
means people that are attempting to sell, as well as
ones that are?
THE WITNESS: Correct. We always have
competition. No one else is selling there now, but we
always have people attempting to sell.
BY MR. SMITH:
Q. Do you sell to factories in any other state
that we have not already discussed?
A. Yes.
Q. What other states?
A, Nebraska, Kansas, Minnesota.
Q. Do any other of your competitors sell to the
factories in Nebraska, Kansas, and Minnesota?
A. We have competitors that sell in Minnesota and
Kansas and Nebraska.
Q. Now Iwant to talk about Mr. Mori for a while.
When you purchased Leg-It Tire -- after you purchased
Leg-It Tire, what was Mr. Morifsposition with T.J.T.?
A. Directly after we purchased it?

A. Woodland.
Q. So he wanted somebody else there. So as a
result, you had Mr. Mori come to Idaho?
A. Ithought Mr. Mori would be very valuable to
the company at the headquarters in the planning of the
entire company and running the entire company and
starting new businesses, and Iwanted him to help me
manage the company.
Q. So when he came to Idaho, what was his position
with the T.J.T. corporate office?
A. He was a corporate sales manager.
Q. And what were his duties as a corporate sales
manager?
A. To help with sales in every branch, plus start
any new development of any new business or new product.
Q. Now, when you say "to help with sales in every
branch," is that primarily the tire and axle business
and the metal buildings business or something else?
A. It could be any of it, depending upon the need.
Q. Well, let's talk about what actually happened.
What did he do as corporate sales manager?
A. Any new item we got was turned over to him; and
he built the program to develop and sell a new product,
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Correct.
He managed the Woodland plant.
And how long did he manage the Woodland plant?
Ibelieve, until we bought Bradley Enterprises.
Q, So approximately a year?
A. I would have to look at the record.
Approximately.
Q. After Bradley Enterprises was purchased, what
happened to Mr. Mori?
A. We made Pat Bradley the regional -- the western
regional manager. And Pat Bradley wanted somebody else
to manage it, and I asked Mr. Mori to come to Idaho to
be part of our management team at corporate.
Q. So when you say, when asked, Pat Bradley wanted
someone else to manage it, do you mean the Woodland
factory?
A. Ididn't ask somebody else to manage it.
Q. I think the answer was, "And Pat Bradley wanted
I am trying to find
someone else to manage it
out if "it" is the Woodland factory.
A. Pat Bradley was made the regional manager over
Oregon, Washington, and California.
Q. My question is more simple than that. You sa~d
he wanted someone else to manage it. All Iam trying to
do is find out what "it" is.
Q.
A.
Q.
A.

. . ."

to factories?
A. When he was needed there, yes,
Q. Did he have any specific accounts that were
his?
A. He had corporate accounts that were his, that
became his. Uakwood, for instance.
Q. Let me go off on a tangent just so I
understand. Do you sell to individual factories, or do
you sell to a corporate headquarters which then sends
your materials to individual factories?
A. Both.
Q. Both? Okay. You just mentioned Oakwood. Was
that his account? Was he responsible for all of the
Oakwood factories?
A, It became his responsibility.
Q. Any other corporate accounts that were his
responsibility?
A. Ulysses Mori went wherever he was needed. He
was a terrific troubleshooter. He was very busy all the
time and he was -- Imiss him a lot,
Q. The specific question I have is: Were there
any other corporate accounts besides Oakwood that he
ultimately became responsible for?
A. I can't recall any now; but if there was any

13 (Pages 46 to 49)
Deposition of Terrence 3, Sheldon

2
4
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8
9
10
11

12
13
14
15
16
17
18
19
20
21

Q. Why don't you tell me what corporate accounts

know about Oakwood: Is there anybody else?
A. Clayton.
Q. Anybody else?
A. He was involved in several large accounts where
there was several -- a group of dealers that sold axles
and tires to us. We had an accountability program, and
he dealt directly with those headquarters of that group
of dealers to purchase their tires and axles.
Q. When you say "group of dealers," we are not
talking about a factory that builds the homes; we are
talking about someone that sells them?
A. Correct.
Q. Were these group of dealers corporately owned
or were they, like, an association?
A. Corporately owned.
Q. Who owned them?
A. Idon't know the names.
Q. Besides being responsible for Oakwood and

1 for specific factories in Idaho?
2
A. I handle the factories in Idaho.
4
5
6
7
8
9
10
11
12
13
15
16
17
18
19

23
24
25

1 individual factories that he was responsible for?

6
7
8
9
10
11
12
13
14
15
16

he was a corporate manager.
BY MR. SMITH:
Q. Was there a certain period of time where Mr.
Mori had responsibility for individual factories?
A. Yes.
Q. What period of time was that?
A. It wasn't necessarily any period of time.
Q. During his entire tenure at T.I.T.?
A. Yes.
Q. What individual factories did he have
responsibility for?

1

about the same question for the factories in
California?
A. Yes.
Q. Which factories was he responsible for?
A. Anyone we were having a problem with.
Q. Let me take a step back. What I am trying to
find out is if there was ever a factory that he became
the specific sales account manager for.
A. Yes.
Q. And it was anyone that you were having trouble
A.
Q.
A.
Q.
A.

Yes.
And that's the same in Oregon?
Yes.
And the same in Washington?
Yes.

A. He's been in most of them. Almost all of them
in Oregon, Washington, and California. We've had
trouble with all of them at one time or another.

Q.

Now, did Mr. Mori sit on the board of direct0

6
Q. Who was on the executive board, to your
7 recollection?
8
A. We haven't had a meeting for years. You are
9 talking about the executive committee?
Q. Correct.
10
11
A. We haven't had a meeting for years, the
12 executive committee. So I don't even know who is on it
Q. We talked about Mr. Mori's -- did he have any
14
15 specific titles? What was his title?
16
A. Corporate sales manager and, Ibelieve, vice

18 normally sent there.
Q. So it wasn't that he was the designated
19

18

Q. At any point in time, did he have any other

22
23

22

A. Manager of the Chehalis plant for a short

factory; is that right?
A. Yes.

14 (Pages 50 to 53)
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3
4
5

Q. Anything else?
A. He was involved in the Colorado plant a lot,
quite a lot, years ago -- Idon't recall the
specifics -- when we had problems there, as he was
involved any time we had problems.

2

Page 51
Q. Was there any other subject matter discussed,
other than the purported attempt to purchase Mr. Smith':

4
5

A. Repeat that.
Q. Was there any other subject matter discussed at

1

9 president. He was corporate sales manager. He was
10 interim manager at Chehalis, manager at Woodland.
11
Q. Any other headquarters titles besides

7 by Mr. Mori to attempt to purchase Mr. Smith's stock?
8
A. Not that Irecall.
9
Q. Do you recall discussing, during that meeting,
10 Mr. Mori's suggestion to Mr. Smith that he join the
11 board of directors of T.J.T.?

13
14
15
16
17
18
19
20
21
22
23
24

13
14
15
16
17
18
19
20
21
22
23
24

discussed?
A. Well, in the last seven or eight months he was
there, he was in charge of a new arm of T.J.T. in the
real estate business.
Q. Now, who is Paul Smith?
A. He's an eight -- Ibelieve, an ispercent
stockholder.
Q. Of T.J.T.?
A. T.J.T. stock.
Q. Did there ever come a time when you had a
dispute with Mr. Mori regarding Paul Smith?
A. Idon't know how it came to our attention. It

Q. Do you recall discussing with Mr. Mori at any
time whether Mr. Smith should join the board of
directors of T.I.T.?
A. Idon't recall Mr. Mori saying that. Maybe in
a meeting with Mr. Prescott, that might have been
brought up; but Idon't recall exactly where that came
from. But Ido recall the suggestion by someone.
Q. What meeting with Mr. Prescott?
A. Imeet with Mr. Prescott every day.
Q. No. I understand that. Let me back up. Did
you ever have a discussion with Mr. Mori regarding
Mr. Smith joining the board of directors of T.J.T.?

1 buy Paul Smith's stock.
2
Q. Did that create a problem for you?
3
A. Yes.
Q. Why was that?
4
5
A. Because he was on the board and he was a

1
Q. Do you recall the meeting, in which Mr. W
2 was present, and having that discussion at all?
3
A. No.
Q. But you do recall, perhaps, discussing it with
4
5 Mr. Prescott?

7
8

7
8
9

Q. What was your reaction to the suggestion that
Mr. Smith join the board of directors of T.I.T.?
A. Ihad no reaction. That would take

15
16
17
18
19
20
21
22

A. You will have to repeat that. Idon't
understand where you are going.
Q. Let me try again. I think you just said that,
after you learned that Mr. Mori might be attempting to
purchase Mr. Smith's stock, you thought that was
improper; right?
A. That's correct.
Q. And then you had a meeting with Mr. Mori; is

13
14
15
16
17
18
19
20
21
22
23

to buy his stock.
Q. Okay.

did you do then?
A. Iasked him to consider resigning from the
board because that was inappropriate behavior for a
director.
Q. Did you have a meeting at which this
occurred?
A. Yes.
Q. Where was the meeting?
A. Idon't know.
Q. Who was present?
A. Mr. Mori and myself.

24

A. That's correct.

15 (Pages 54 to 5:
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1 Mr. Ward present for that meeting?
A. One of them. I don't recall if he was there

2

4
5
6
7
8
9
10
11

Q. That's my next question. One of the
discussions was that Mr. Mori should resign from the
board?
A. I asked him to consider resigning from the
board.
Q. Did you also ask Mr. Mori to consider resigning
from the company?
A. Oh, heavens no.

1
2
4
5
6
7

11

He had not even apprised the board that he was
attempting to buy his stock."
Now, is it your view that, if he was attempting
just to buy it as an individual, that would be
appropriate or inappropriate?
A. I f he had -- Ibelieve he should have apprised
the board of his intention of attempting to buy 18

A.

Not that Iknow of.

13 asked Mr. Mori to consider resigning from the board?
14
A. He said he wouid think about it.
15
Q. Now, during that meeting or either of those
16 meetings -- was there more than one or just one?
17
A. Idon't recall.
18
Q. Was there ever a termination package or a

13 persons could be invited to join the board of directors?
14
A. I'm not familiar with those rules. Iwould
15 have to get that information.
16
Q. I n the past, how have members of the board of
17 directors been chosen?
18
A. They are nominated.

20 his termination from the company?
21
A. No.
22
Q. Do you recall ever having a conversation with

20
21
22

A. Stockholders.
Q. Does Mr. Smith still own 18 percent of T.I.T.?
A. I don't know.

24 package?
25
A. I don't. I thought he would be there forever.

4
5

never nominated him to be on the board of directors of
T.J.T.; correct?

1 He was my main troubleshooter.

1

3
4
5
6
7
8

3
4
5
6
7
8

12
13
14
15
16
17
18
19

him off the board of directors but at the company
forever?
A. Because what he did was inappropriate and
dangerous to the company.
Q. Let's break that up. How was it inappropriate?
A. Mr. Smith thought he was acting as a director

Q. Did you set Mr. Smith straight? Did you ever
talk to Mr. Smith?
A. No.
Q. So it was inappropriate for Mr. Mori to -- it
was not inappropriate for him to attempt to buy the
stock, in your view; but it might have been
inappropriate to make it sound like he was acting for
the company? Correct?

21 You are misstating his prior testimony.
22 BY MR. SMITH:

11
12
13
14
15
16
17
18
19

A. There was two questions there.
invited him to be on the board of directors of T.J.T.?
A. No.
Q. How about nominated him?
A. No.
Q. Has anybody else?
A. No, not that I know of.

is Arthur Berry?
A. Arthur Berry has a company here in Boise that
sells businesses and sells real estate.
Q. Now, you list him in your interrogatory
responses as being a person who has knowledge of facts
relevant to this case. What Iam interested in is:
What knowledge does Mr. Berry have that is relevant to
this case?
A. I believe Mr. Berry was on the board of

21 approximately.
Q. He's on the T.J.T. board now?
22
23
A. No.
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!

2

Q. And when did he leave the board?
A. Ibelieve, within the last year.

6

A.

1

1
2

Page 6
Q. Do you know what the term "poison pill" means?
A. Somewhat.

Mr. Berry was involved in trying to sell the

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

States or Leg-It.
Q. What did he do? You said he was involved in
trying to sell the company before you took it public.
What did he do, in trying to sell the company?
A. He tried to find a buyer.
Q. Did he find a buyer?
A. No.
Q. Did Mr. Berry attempt to sell the company to
West States?
A. Not that Iknow of.
Q. You don't recall any conversations with -- let
me strike that and let me ask this. Who is Heath
Sartini?
A. He is one of the stockholders of West States.
Q. And do you know Mr. Sartini personally?
A. Yes.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

25

behalf, ever involved in any discussions with

25 buy control of the company, not the entire stock, which

1 Mr. Sartini about West States purchasing T.J.T.?

1 is not good for the stockholders of the entire company.

3
4

Mr. Sartini about buying West States -- West States
buying T.J.T.

3
4

6
7
8
9

about T.J.T. purchasing West States?
A. Yes.
Q. What was, first of all -A. We could have -- we could have talked

6

7

-- I

could be wrong.
Q. Does T.J.T. have a poison pill for you and
Mr. Prescott?
A. Idon't believe we do now.
Q. Was there a time that you did have one?
A. Yes.
Q. When was that?
A. I don't recall. Maybe two years ago.
Q. And what prompted --well, strike that. Let me
ask it this way. It was put in place two years ago? Is
that what you're saying?
A. Ibelieve it was put in place for a short time
period two years ago.
Q. Why was it put in place for a short time period
two years ago?
A. We, at the board, thought there was some --

8
9

And they weren't attempting to buy the entire
company, only control; that is what we heard. So we put
a poison pill in place to stop that from happening. I f
always for sale.
Q. You said that you heard or the board heard?
A. The board heard.
Q. The board heard? Okay. What did the board

11 West States buying T.J.T., but I don't recall it.
12
Q. But you do recall a conversation, or

MR. WARD: Asked and answered.
12 BY MR. SMITH:

14
15
16

A. Yes.
Q. When did those conversations take place?
A. Idon't recall.

14 trying to buy control of the company, not the entire
15 stock, which is not good for the stockholders of the
16 entire company." Who was trying to buy control of the

19

A. I was not.

19 were attempting to buy control.

22

25

meeting, when he was a directoron the board.

Q. And how were they going about attempting to buy

A. Idon't recall that either. We did what we
24
25 thought we needed to do to protect all of the
17 (Pages 62 to 6
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1 stockholders of the company.
Q. Who is Blake Sartini?
2
3
A. Heath Sartini's cousin.

1

2
3

8
Q. And you don't recall where you heard this
9 information?
A. No.
10

A. That's what a brokerage does.
Q. Right. Iunderstand that. What Iam trying to
find out is: Was he doing anything else in real estate

7
A. Yes. He was doing something else.
8
Q. And what was that?
9
A. We have real estate that we own and have owned
10 for quite a while. He was helping manage that.
12 what are we talking about?

15
A. Trying to sell it, get it rezoned, handle
16 problems with neighbors -- all that goes along with

19 at all; isn't that correct?
20
A. Icouldn't say that, no.
22
24

left, 1understood he was selling real estate. I
A.

He was.

in the tire and axle business?

22

He's been involved in it all of his life, most of his

24

1 same time he was selling real estate?
3
4
5
6
7
8

20

axle things. Idon't recall what it was. Icouldn't
say that he wasn't involved in the tire and axle
business during that period.
Q. But as Irecall your earlier testimony, he was
heading up the new real estate division?
A. That's correct.

10 selling real estate; correct?
11
A. That was part of it.

Q. What Iam trying to find out is: Do you have

1 that time period in the tire and axle business?
3

5
6
7
8

Q.

Now, Mr. Mori leftT.1.T. and joined West

A. Correct.
Q. And then he began marketing West States in
Idaho and other places; right?
A. Correct.

13 in the real estate division? Let me ask you that.
14
A. Well, let's go back to your question about
15 buying and selling real estate.
16
Q. Okay.
17
A. You are talking about purchasing a piece of
18 property and reselling it?

10 any, business or clients he has taken away from T.J.T.
11 in the time he joined West States.
MR. WARD: You can answer that if you know.
THE WITNESS: Idon't know.
14 BY MR. SMITH:
15
Q. Have you lost any of your clients in Idaho?
16
A. Idon't know.
17
Q. Who would know?
18
A. We have a lot of clients in Idaho.

22

20
A. They are actively attempting to take them away
21 all the time. They could have taken one away yesterday.
22 Idon't know.

24
25

Q. What else was he doing?

sell other people's property.
Q. Anything else?
18 (Pages 66 t o 69)
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Page 7;

Now, you have also actively -- strike that. Do
2 you know of any clients in any other states that Mr.
3 Mori has taken away from T.J.T. since the time he joined
4 West States?
Q.

i
1

7
A. With all of the accounts we have, it would be
8 difficult to know. They are surely trying.

12
13

A. No, that's not my answer.
Q. What is your answer?
A. My answer is that it would be difficult for any

15
16
17
18
19
20
21
22
23
24
25

people at any location. I t would be difficult for any
of them to know because they have so many accounts.
Q. I understand that. One of the things in the
lawsuit, as I am sure your attorney has explained to
you, is you are asking for damages related to business
you don't have anymore because of what Mr. Mori has
done. All I am trying to find out is what those damages
are.
MR. WARD: Object to the form of the question.
That is not what our complaint says.
MR. SMITH: Well, the complaint speaks for

11

1
Q. How much time will It take for you or someone
2 at T.J.T. to be able to answer that question?
A. Iwill have to consult with counsel to answer
3
4 that question.
5
Q. Just for the record, Iam going to reserve -6 at the end of the deposition, sometimes Ihave to make
7 statements to reserve things on the record. Iam going
8 to reserve the right to bring you back whenever you
9 decide you can answer that question so Ican explore it
11
Q. Let me ask you a few more questions. Imay
12 repeat myself. We may have the same objections and
13 discussion, but Iam going to go through it.

MR. WARD: Counsel, we have just come to a
16 logical break point. Ineed to break unless you are
17 almost done, which Idon't expect you are.
MR. SMITH: This would be a good place to

22
23

(Short recess.)
MR. SMITH: Let me have marked as No. 2 the
complaint in this case. Ijust want to ask you some
questions regarding the things included in that.
(Deposition Exhibit No. 2 was marked.)

1 itself; and, you know, I don't need to read it to you.

1 BY MR. SMITH:

3 you are going to be damaged.
4
MR. WARD: I t certainly does; but it doesn't

3
4

you familiar with this document?
A. Yes.

6
7
8
Q. All Iwant to know is what the damage is. It's
9 a very simple question. It's not tricky. I want you or
10 somebody -- you tell me who would know -- what the
11 damage is. It's a very simple question.
12
A. I n what area?
13
Q. Well, IeYs talk about money, first of all.

10
11
12
13

No. 167 Would you read that, please? You can read it
to yourself. Ihave a couple of questions about it.
MR. WARD: Take your time.
THE WITNESS: Okay.
BY MR. SMITH:
Q. Iam particularly interested in the last
! Mori created a directory
sentence where it says,
of T.J.T. customers for use in connection with T.J.T.'s

16 States?

16

A. You will have to forgive me. I'm the only one

18 Iobject because it asks for a legal conclusion.
19 BY MR. SMITH:
20
Q. Go ahead and answer.
21
A. Iwon't answer it.
22
Q. I'm sorry?
23
A. Ican't answer it.
24
Q. Is there anybody who can at TJ.T.?
25
A. I n time, we will be able to.

18 anything about a computer. So Ihave no idea what is
19 involved there. He had access to all of our sales

". .

19 (Pages 70 to 7:
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2
3

7

is probably something on paper someplace?
A. Idon't know.

A.

What do you mean, "common knowledge"?

1
2
3

BY MR. SMITH:

6
7

A, The only contract we have with a manufactured
housing factory is Clayton.

Q. Do you know when they are going to be expiring?
A. I don't know.

10 on it, and it contains all of the factories that
11 potentially could buy tires and axles from anybody?
12
A. Ibelieve they put out something like that.

Q. How about with persons from whom you purchase
10
1I tires and axles?
12
A. I really don't know what we have in existence

14 you see that there?
15
A. Ido.

Q. Do you normally have contracts with suppliers
14
15 of tires and axles, or do you just go out and buy it

17
19
20
21
22
23
24

them, whatever contracts they were.
Q. Sitting here today, do you have any specific
recollection of what -- I am interested in key T.J.T.
contracts. Which ones are we talking about?
A. Idon't know, All Iknow is that he was the
corporate sales manager, and he was involved in all

1
Q, Let me -2
A. He was the one negotiating them most of the
3 time. I f he wasn't the one involved directly, he was

8
9
10
11
12

A.
Q.
A.
Q.
A.

With factories?
Correct.
Idon't think so.
How about -They will be expiring.
MR. WARD: Read that.
Let's take a minute and have him read 17,
MR. SMITH: Okay.
MR. WARD: Read paragraph 17.
THE WITNESS: Pardon?

A.

Both.

A. Yes,
21
Q, Now, sitting here today, do you have any
22 specific knowledge of key contracts with suppliers that
23 are going to expire and will be subject for rebid?
24
A. Clayton.
20

2
3

A. Yes.
Q. And then you also sell tires and axles to

5

A, Yes.

10
A. I've read it.
11
Q. What Iam interested in there is your
12 allegation that Mr. Mori left T.J.T. under the guise of
13 becoming a full-time real estate agent with T.J.T.
14 Realty. Do you see that?
15
A. Ido.
16
Q. What does that mean?
A. That means that's what he was intending to do,
17

19 asked you to do.
THE WITNESS: As far as Iknow -- he's only

19 he told Larry or me, and he stayed working as an agent
20 for T.J.T. Realty.

24 them have expired since he has left. They will be
25 expiring, but Idon't believe they have yet.

24
25

besides being a full-time real estate agent?
A. Besides going to work for West States?
20 (Pages 74 to 77)
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4

go to work for West States?

6

work for West States.

6

competing with T.J.T.

9

have that he never intended or did not intend t o

9

director. He knew our plans, where we were --what we

11

A. At his deposition --

11 the company, because he was a director, vice president,

15 for West States.
16
THE WITNESS: By his deposition.
17 BY MR. SMITH:

Q. What Iam actually trying to find out is -15
16 this seems to indicate that he has used that information
17 to compete with T.J.T. What Iam trying to find out is,
18 if you know, how he has used that information to

22
23
24

Q. Do you know what information he used to attempt
22
23 to take your business away?
24
A. All of it that he could use against us.

States? Do you know what this plan was?
A. We do now.
Q. What is it?

1 he come in and offer different prices? Did he
2
A. Yes.

1 in Idaho.
2
Q. Anything else?
4

5

9

10
11
12
13
14

California selling axles and tires.
Q. You also allege, here,

". . . he obtained

A. He had all of our customers' names, contacts,
and knew a lot of them personally.
Q. Anything else?
A. He knew our sales prices, our purchase prices.
Q. Anything else?
A. Isn't that enough?

17
A. That ought to be enough there.
Q. So he knew who you did business with, their
18
19 names, their contact information. He knew them

4

5
6

--

A. You just stated it.
Q. Well, let's expand that a little bit. He
offered different prices than T.J.T., I take it?

10
Q. In Boise? I n Southern Idaho?
11
A. Boise, Nampa, Caldwell, Oregon, Washington.
12
Q. What different prices did he offer? Just
13 simply lower prices?
14
A. Yes.

17
18

A. Yes.
Q. -- factories?

23 that's the most important part of it.
24
Q. Let's read No. 20.
25
A. Okay. I've read it.
21 (Pages 78 to 81)
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1 tires to us to sell them to West States.
2
Q. Did he actually take any of your suppliers

6 say, "We've quit you." It might be months before you
7 know they have quit selling their axles and tires to
8 you. They could have.
Q. But you don't know?
9
10
A. No. They are trying all the time, and it very

1

Q. No, it's not fair? Okay. Why isn't it fair?

6 haven't. Why would you welcome a competitor?
Q. Well, Iam asking you.
7
8
A. To destroy your margins?
-FQ
No. Iam.
just trying to find out -10
A. So you don't make any money? That's what
MR. WARD: Wait until there's a question. Wait
until there's a question.

13 time. We gain customers and lose them all the time.

13

15 or not Mr. Mori is involved? It happens all the time;

Q. So you don't welcome competition, in other
15
16 words? Let me ask a different question. Let me ask it

17

A. But all of the rest of them don't have a

18 non-compete.
19
Q. Right. We are not arguing about the

20 non-compete.
21
A. Oh.
22
Q. Do you gain and lose customers?
23
A. Wedo.

21 involved, West States -- you would not be able to say
22 West States shouldn't have the right to come up here and
23 try to compete with you?

1
A. Sometimes it's three months after we have lost
2 it before we know it.
3
Q. Is it ever longer than three months?
4
A. It could be.
5
Q. But at some point, you do find out?
6
A. Yes.
7
Q. So when you do find out, you will tell your
8 lawyer and he can tell me; right?
9
A. Exactly.
10
Q. Okay. Good. I'm glad we have that -11
A. With the damages.
12
Q. Right. You know, Iwould just like to find out

10
A. Yes.
11
Q. There are no agreements, are there, that divide
12 up the western half of the United States between West

14 answer to the question.
15
A. You will.
16
Q. Okay. Good. I'm glad to hear that. So we
17 have, basically, two prongs to this competition that is

14 against them and West States can compete againstT.3.T.
15 wherever the two companies do business; correct?
16
A. That's correct.
17
Q. Let's go to page 8 of the complaint.

22

1 nothing prohibiting them from opening a factory and
2 trying to market against T.J.T. everywhere? You both do
3 business together or you both compete with each other?
MR. WARD: Who is "them? Iknow who it is,
5 but the record isn't going to show it.
6 BY MR. SMITH:
7
Q. "Them" is West States. Let me make sure Isaid
8 that right. Yes. Do you want me to re-ask the

Q. Two aspects of it. Now, Ipresume you would

22 (Pages 82 to 85)
Deposition of Terrence 3. Sheldon

4

A. Someone solicited Fred Amen -- from West
5 States. X don't know whether Mr. Mori was involved in

going to tell me? Right?

4

Read No. 30.

6

Q.

8

Q. Sitting here today, you can't tell me -- excuse

10 That's my fault.
11
A. That's all right. Close.

6
7
8

10 solicit whomever they want, if, in fact, that occurred;
11 right -- separated from Mr. Mori?
12
A. I f Mr. Mori was not involved.
13
Q. Right. I f Mr, Mori was not involved, West
14 States can solicit anybody?
15
A. Corred.
16
Q. And as far as Mr. Holloman goes, this is the

0
1
2
3
4

1

A, Or longer,

that or not.
Q, Who is Mr. Amen?
A. He manages the Colorado branch.

I
2
3

4

6
7

8
9
f0
11
12
13
14

1

Q. There is only one Mr. Holloman down there?
A. Idon't know that he was at the same factory.
You are ahead of me on that one.
Q. Do you remember you were at the deposition of
Mr. Mori who testified about that?

Irecall him testifying about meeting him afterwards,
after he come out of the factory,
Q. You don't remember the testimony where Mr.
Holloman was parked down the road and Mr. Mori walked

A. X do remember that, but Idon't remember them
being at the same factory at the same time.
Q. And it is your recollection that Mr. Halloman
was solicited by Mr. Mori; is that correct?
A. That's what I understand.
Q. And you understand that from Mr. Holloman?
A. Idon't know whether Italked to Mr. Hotloman
directly. I believe Larry Prescott did or someone else
did. It came from Mr. Holloman.

Q. And did he say who had solicited him?

23 (Pages 86 to 89)
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1 don't know if he was involved in the soliciting after

5
6
7
8
9

look at No. 32.
A. 321
Q. 32, correct, on page 9.
A. Okay.
Q. You would agree with me, wouldn't you, that

11 of the board of directors, owe fiduciary duties to the

1 12
1 13

shareholders of T.J.T.?
A. Yes.
14
Q. Let's turn to page 33 -- or page 10, Paragraph

MR. WARD: Iunderstand.
MR. SMITH: -- I am just reading what it, you

5
6
7

MR. WARD: Ithink somebody in my office was
drunk when they numbered this thing.
BY MR. SMITH:
Q. Look at 39(b) for a minute, would you, on page

11 sell aftermarket products to anybody?
12
A. No.
13
Q. Look under Count 4, page 11, Paragraph 35.

16 property. What do you mean by that?
17
A. That's from sitting as a director on the board.

20 but at some point you will be able to tell me?
21
A. Yes.

20 was involved in all of them.
21
Q. Ijust want to make sure that we are not

23 do is get through this; and then we will take a break.
24 It may not be exactly 12:30, but it will be awfully
25 close.

23
24
25

1
MR. WARD: Okay.
2 BY MR. SMITH:

4
5

1 lawyers than it means to you.
A. He understood and knew everywhere we bought our

2

MR. WARD: Iam sorry. There is no 39(a) on
11. Do you mean 12?

8

10

anything of that nature that you are going to
manufacture, obtain, or anything like that.
"Intellectual p r o p e w may have a different meaning to

MR. SMITH: Yes.

10

12 I stand corrected.
13
THE WITNESS: We are looking at 39(a)?
14 BY MR. SMITH:
Q. 39(a). Right. Now, this is a general
15

A.

I'm not prepared to answer that. He could

Q. Did you actually have any engineering drawings,

12
A. We had all kinds of drawings and engineering
13 for buildings that he helped develop.
15

A.

He was the head man. He was getting all of the

As a matter of fact, he done all of the
1 negotiating and set up all of the Information on all of

22
23

correct?
A. Correct.

25

when I say "39(a)," counsel --

3 certainly had all of it.
took this engineering with him?
24 (Pages 90 to 93)
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Idon't know that he didn't.

1
2
Q. What Iam asking is: You don't know one way or
another; rght?
3
A. That's just one aspect.
4
Q. Let's go question by question. You don't know
5
one way or another; right -- whether he took engineering 6
drawings with him?
7
A. He knew where we got all of the engineering
8
done, who we got it done with, because he was the one
9
that negotiated it all. He had it all in his head. I'm
10
sure he had it with him. Idon't know that he actually
11
took the paperwork work with him. He could iiave.
12
He sure has that property and that information
13
in his head on where we got it and how we went about
14
15
getting it because he did it.
16.
Q. Now, Iunderstand that. All Iam asking is:
I f you do find out somehow that he did take this
17
information, you are going to tell me at some point;
18
right?
19
A. Correct.
20
Q. Okay.
21
22
A. I f he uses it.
Q. What was that?
23
A. Correct.
24
25
Q. Now, let me ask this. Are you aware of whether
A.

Q. Now, you were involved, at one point, in
litigation with Mr. Bettleyon; correct?
A. T.J.T. was.
Q. Right. And that was, also, over a non-compete
agreement; right?
A. Ibelieve it was.
Q. And you attempted to enforce against him a
non-compete agreement in California; correct?
A. The company did, yes.
Q. Right. T.J.T. When Isay "you," Ihave been
using "you" interchangeably with T.J.T.
A. No. Iwas very much personally involved. I
think Mr. Mori was more than me.
Q. Now, in connection with this lawsuit, you have
also met with Mr. Bettleyon; correct?
A. Yes.
Q. And you had him come up to Boise to talk about
alleged breaches of the non-compete agreement by Mr.
Mori; right?
A. Yes.
Q. What did you discuss at that meeting?
A. Idon't know that we got into any specifics of
the non-competition portion of it, as Irecall.
MR. WARD: Yes, we did.
THE WITNESS: We did?
Page 97
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1 or not West States is doing any work at all in the metal 1 BY MR. SMlTH:
2
Q. Do you recall what the specifics -2 buildings business?
A. No, Idon't. Idon't recall anything of any
3
A. Iam not.
3
4
Q. Let's go to page 15, Count 9, Paragraph No. 61. 4 significance coming out of that meeting, except that he
5 You probably ought to read No. 60, too. It sort of goes 5 was -- Ibelieve he was solicited to buy his tires and
6 axles; that is the only thing Ican recall.
7
Q. Was there any discussion during the meeting
regarding
Mr. Bettleyon going into business with T.J.T.,
8
9 as part of T.J.T.?
10
A. We discussed the possibility -- all kinds of
11 possibilities. Idon't think we ever hit on anything
12 that was discussed seriously.
13
Q. Besides you and Mr. Ward, who else was present
14 at the meeting?
15
A. Mr. Prescott, Bettleyon's -- Mike Bettleyon's
16 wife. Idon't recall her name.
MR. SMITH: This is a good place for a break.
17
Q. Mr. Woodruff!
18
A. Ibelieve William Woodruff was there, yes.
MR. WARD: Yes. 1:30 would be fine.
Q. Anybody else?
19
(Lunch recess.)
20
A. Not that I can recall.
Q. Who is Mr. Woodruff!
21
A. He is an axle and tire recycler in California.
22
Q. Did you, also, discuss with him this
23
24 litigation?
25
A. Yes, wedid.
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MP. Bettleyon?
A. Yes.
Q. But sitting here today, you don't remember the
details of that discussion?
A. No. There wasn't anything significant that
come out of it.
Q. Was there a discussion with Mr. Woodruff about
whether he should join T.J.T.?
A. He's discussed that many times over the years.
Q. Okay. How about -A. He discusses it -- Idon't know that he
discussed it that day, but he had. We might have
discussed it that day. I believe we did. But he
discussed it a lot of times with us.
Q. But nothing has ever come of that?
A. No.
Q. What does Mr. Woodruff do for a living?
A. He buys and resells axles and tires.
Q. Now, who is Stuart Gardner?
A. Stuart Gardner is a stockholder in West States.
Q. Is that all? Does he have -- officer,
director, sales -- any other position with West
States?
A. No. He is an employee. But those things you

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

mentioned -- he is none of those. He is not an officer.
He is not a director. He doesn't hold any positions
other than he works there, and I don't know what that
position is.
Q. Has he ever been an officer or a director of
West States? '
A. Yes.
Q. And when did he stop becoming an officer and
director?
A. I don't know the date.
Q. Do you communicate frequently with Mr. Gardner?
A. When he calls me.
Q. Do you ever call him?
A. Very seldom.
Q. Does he feed you inside information on what is
going on at West States?
A. NO.
Q. Has he ever done that?
A. What do you mean by "inside information"?
Q. Well, let's see. Prices that are being
charged? Let's start with that.
A. No.
Q. Has he ever done that? Okay. How about where
West States is marketing?
A. No.

Q. Have you ever had him talk to your clients
about West States' ability to market or service clients
in Idaho?
A. You will have to restate that again.
Q. Have you ever had Mr. Gardner talk to any of
your clients about internal workings of West States?
A. I have not.
Q. Have you ever had your clients, any of your
clients, talk to Mr. Gardner about anything going on at
West States?
A. I had a client ask me for his number, asked if
he minded if I called him. I said, "No;" and Igave him
his number.
Q. And that client would be who?
A. Mark Stevens.
Q. At Fleetwood?
A. That's correct.
Q. Now, is that all you did? Did you just give
him the number, or did you have a conversation with
Mr. Gardner before talking to Mr. Stevens?
A. Absolutely not.
Q. You are sure about that?
A. Absolutely not.
Q. No conversations?
A. I intentionally never talked to him after he

Q. And was it the same discussion you had with

Page 99
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I

told me he wanted to call him.
Q. And just so I am clear -- I want to make sure
that we are clear on this -- on the day that Mr. Stevens
talked to Mr. Gardner, you had no conversations with
Mr. Gardner?
A. That's correct.
Q. Ineed to make sure. Now, have you ever
offered Mr. Gardner a job?
A. No.
Q. And you have never offered him -- Iguess if
you never offered him a job, you never offered him a
signing bonus either to have the job?
A. No.
Q. Has anybody at T.J.T. offered Mr. Gardner a
job?
A. Not that Iknow of.
Q. Has anybody authorized either the offering of a
job or the offering of a signing bonus?
A. Not that I know of.
Q. Now, is Mr. Stevens at Fleetwood -- I have that
right, don't I ? It's Mark Stevens?
A. Pardon?
Q. I have that name right? Mr. Stevens?
A. Yes.
Q. I s he the only one of your customers that has
.
." . ..--*msiE(a..w
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asked to talk to Mr. Gardner?
A. He is.
Q. Now, do you have any idea why Mr. Stevens would
want to talk to Mr. Gardner?
A. No, other than he talked to the Fleetwood plant
in Southern California to see how West States took care
of them; and they said they took excellent care of them
and they liked Stuart Gardner very much.
Q. And then based on -A. And that's who took care of them, they said,
was Stuart Gardner.
Q. So let me see if Iunderstand this because I
guess I am a little confused. You had a meeting with
Fleetwood, with Mark Stevens?
A. Yes, I did.
Q. Which you do on some regular basis?
A. A regular basis.
Q. And Mark Stevens asked for a contact at West
States so he could talk to somebody?
A. Mark Stevens brought up the fact that he had
called Fleetwood and that West States done them an
excellent job and that Stuart Gardner was the man they
was referred to.
Q. Okay.
A. He said, "Do you mind if Icall him?"

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
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20
21
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out the -- any information? Have you, Terry Sheldon,
received any information about West States from Stuart
Gardner?
A. Mostly, when Stuart Gardner called me, all he
was complaining about was his divorce and his property
settlement.
Q. Right.
A. That's what I hear.
Q. But no internal business information is being
passed to you by Stuart -- about West States is being
passed to you by Stuart Gardner?
A. No.
Q. Now, how about anybody else at T.J.T., to your
knowledge? Are they receiving any internal West States
business information from Stuart Gardner?
A. Not that I know of.
Q. Does anybody else talk to Mr. Gardner routinely
at T.I.T.?
A. Mr. Gardner can call whoever he wants. And
most generally, the contact anybody has with him is when
he calls them; and he calls a lot of people. So Iam
sure he has contacted my general managers, trying to get
information from them, and anybody else that will talk
to him.
Q. Does that strike you as unusual at all that a

Page 103
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1
I Said, "No. Call him." And I gave him his
2 number.
3
Q. Why would Mark Stevens ask you for permission
4 or your approval to call your competitor?
A. I don't know. You can ask him when you depo
5
6 him next week.
7
Q. I plan to.
8
A. I don't know the answer to that.
9
Q. I am sort of curious if you have an explanation
10 for that.
11
A. I have no answer for that.
12
Q. Have you received any internal West States
13 information from Mr. Gardner?
14
A. No.
15
Q. Has anybody at T.I.T. received that
16 information, internal West States information, from
17 Mr. Gardner?
18
A. What do you mean by "internal West States
19 information"?
Q. Well, why don't we say the same material that
20
21 you have alleged in this lawsuit that Mr. Mori took from
22 T.I.T. I mean, that's a good place to start. Any
23 pricing information?
24
A. No.
25
Q. lust so Iam thoroughly inclusive, let me get

1 salesperson would be calling frequently and trying to
2 get information from you?
3
A. Who is the salesperson?
4
Q. Stuart Gardner. I think you told me was a
5 salesperson.
A. No, I did not. I said that I don't know what
6
7 position he holds.
8
Q. He is not an officer or a director? He might
9 be a shareholder?
10
A. He is a shareholder.
11
Q. Does he have any other position, t o your
12 knowledge?
13
A. I have no idea what his position is.
Q. But you did tell me a minute ago he wasn't an
14
15 officer and he wasn't a director?
16
A. That's correct.
17
Q. Do you remember the day you were out at
18 Fleetwood?
A. Like -19
Q. Let me strike that. I will re-ask it. The day
20
21 when Mark Stevens decides that he needs t o talk to
22 Stuart Gardner, do you remember what day that was?
23
A. No.
24
Q. Does May 30th ring any bells?
25
A. I don't have any idea.
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Q. Change of subject.
A. Okay.
Q. Newco? What is it -- was it?

1
2

States and T.J.T. in Arizona.
Q. It ultimately didn't work out; is that correct?
A. No.
Q. It was dissolved? That is not correct?
A. It did work out.
Q. It did work out? Okay. Does it still exist?
A. No.
Q. How come?
A. We dissolved it.
Q. Iunderstand that. Why did you dissolve it?
A. Because it wasn't making money any longer.

A. Yes.
Q. At the same ratio as it affected Newco's bottom

Q. Now, during the existence of Newco, was there
ever a time when T.J.T. was competing directly against

6
7

9
A. We owned half of Newco.
10
Q. I am aware of that. The question is: As
11 T.J.T., did you ever compete against Newco?
12 Notwithstanding the fact that you owned half of it, did
13 you ever compete against them?
14
A. No.
15
Q. Now, tell me where Newco operated.

Q. Just Arizona?

17

There's lots of companies in this industry that aren't
making money.

21 the account in Arizona. That was the beginning.

money?
A. Ican't answer to all of the reasons it wasn't

23
24

A. No. Arizona and California.
Q. You lost the account in New Mexico?
A. Uh-huh.
Q. And at no time did you compete for those
accounts in Arizona or California -- T.I.T.?

1
2

Q. Was there a point when Newco actually added
money to TJ.T.'s bottom line?
A. Absolutely.
Q. What was the greatest number?
A. I don't have that number.
Q. I s that something Mr. Prescott would know?
A. Yes, perhaps.
Q. What position, if any, did Mr. Gardner, Stuart
Gardner, have with Newco?
A. He was the manager.

7
Q. Did you ever buy tires and axles from suppliers
8 who were also selling to Newco?
9
A. Say that again.
10
Q. During the existence of Newco, did T.I.T. ever
11 buy tires and axles from somebody who was also supplying

anything to do with Mr. Gardner?
A. Like Istated before, there was a huge

13
14

A. No.
Q. Did you ever buy tires and axles from Brian

that Newco wasn't able to make money any longer.

16

A. Yes.

was the down-turn in the industry?

18

A. Yes.

20

A. NO.

3

4
5

time?
A. Yes.

22 Sheldon, play in the management of Newco?
23
A. Iwas the director.

bottom line?
I

A. Arizona.
Q. -- Arizona and California -- or New Mexico and
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Page 11(
A. No.
Q. Who did, besides Stuart Gardner? Anybody else?
A. Donna.
Q. Donna Sartini-Gardner. Anybody else? Just the
two of them?
A. Steve Pompa.
Q. And what was Donna Sartini's role?
A. Accounting, as far as Iknow.
Q. And how about Steve Pompa?
A. He helped with the management, operating part
ofit.
Q. Just so Iam clear, did you ever -- and Imean
T.I.T. Did T.J.T. ever bid on a job or a factory, for a
factory's work, the same work that Newco was bidding on?
A. We never, ever bid on a factory that we or West
States put into Newco.
Q. How about a factory that you didn't put into
Newco?
A. We bid on a factory that they acquired after
Newco got going.
Q. And that was also a factory that was a Clayton
factory, wasn't it?
A. That's correct.
Q. I s there any particular reason why Newco and
T.I.T. would k bidding for the same work?

1
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A. It was clear up in Kansas, next to our Colorado
plant.
Q. Let me re-ask it.
A. We were asked to bid on it.
Q. I am a little curious as to why you would be in
a bidding competition with a company which you are -A. We were asked by Clayton to bid on it.
Q. And did Clayton also ask Newco to bid on it?
A. Yes.
Q. Who ultimately got the contract?
A. T.J.T.
Q. Now Iam going to switch gears again. Iwant
to talk about T.J.T. I n your view, has T.J.T.'s stock
performed well from 1997 to date, to the present?
A. From 1999 on, Idon't think any stock in this
industry has performed well. We have been in a
continuous slide from 1998 to now. There is only about
28 percent of the business left nationwide that we had
in 1998.
Q. And that's because of a similar slide by the
manufactured housing industry; right?
A. Financing. There wasn't any financing
available to sell these homes with, and there was much
better financing for site builds. Consequently, we got
left in the dust. The main financing arm went bankrupt

1

3
4
5

10
11
12
13
14
15
16
17
18

Q. Now, Iwant to go back to Newco just for a
second. Did the agreement, the dissolution agreement
between Newco and T.J.T., require or call for an open
market in Arizona?
A. You mean, the final dissolution agreement we

A. Yes. Ibelieve it was an open market.
Q. So both T.J.T. and West States are free to
compete against each other in Arizona?
A. That's what Iunderstand the agreement says.
Q. Are there any restrictions in that agreement
that keep either West States or T.J.T. from competing
against each other any place in the country?
A. No.
Q. Now, previously, earlier in this deposition, we
talked about the board of directors' meetings of T.J.T.

20 have gone over that a couple of times. Do you recall
21 that testimony?
22
A. Yes.
24

testified that Mr. Mori, among other things, was

2
3
4
5
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planning that you are aware of that Mr. Mori was
involved in.
A. As a director and as the corporate sales
manager, he was involved in every aspect of T.I.T.'s
planning going forward.
Q. Okay.
A. Every aspect of it.
Q. Iunderstand that. But what Iam trying to
find out is: Was there any specific project or plan
that you had in mind that you think he has taken with
him to West States?
A. I don't understand. Idon't understand that.
Q. Let me re-ask it this way. Iwill give you a
hypothetical because it explains what Iam asking for.
For example, did you have a plan to go into some other
state, Oklahoma or Texas, that Mr. Mori took with him t
West States?
A. Mr. Mori had access to all of our plans and all

23
24
25

level, outside of the board of directors. He was
involved in it all.
Q. Iunderstand. What Iam trying to find out is,

Page 111
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if, sitting here today, any specific plans or specific
strategies come to mind?
A. No.

1
2

3

Q. Did anybody else at West States contemplate
firing Mr. Mori?
A, At West States?
10
Q. Excuse me. At T.J.T.?
If.
A. Nobody else had the authority to,
7
8
9

'

13 to your knowledge, that Mr. Mori should be fired?

15 my decision as the CEO and president.

18 Mr. Mori?
19
A. No. There would be no reason for them to do
20 that.

24

1
2
3
4

5

Ibelieve you testified that the reason you

Smith is that Mr. Mori was representing that he was
speaking on behalf of the board. Do you recall that
testimony?
A. Idon't recall that Mr. Mori was doing that. I
recall that that was what Mr. Smith relayed to Larry

9
Q. You just partially answered my question, Do
10 you know where Mr. Smith got that idea?
11
A. No, I don't.

I2

Q. Did you ever talk to him about this, or was it

13 Mr. Prescott?
14
A, Mr. Prescott.
Q. Iwill ask him tomorrow. Who at T.J.T.
15

17 you, or did someone else have that authority?
18
A. It was mostly the managers of the divisions,
20 Mr. Mori and Idiscussed that together.
21
Q. And you had the ultimate authority, Iassume?
22
A. Ihad the ultimate authority for the
23 responsibility of the company.
24
Q. How about the ultimate authority for the
25 pricing at, say, Fleetwood?

A. We never had a corporate contract with
Fleetwood.
Q. Well, let's take a step back I f tires and
axles were going to be sold to the Fleetwood factory in
Nampa, would you have the ultimate authority to set
those prices; or would Mr. Mori have the ultimate
authority to set those prices?
A. I would, since I'm the one that looks over the
factories in Idaho.
Q. Were there any factories where Mr. Mori had -in other states where Mr. Mori had the final authority
to set prices?
A. Igave him that authority, yes, and he did give
prices to plants in other states.
Q. Do you recall which states?
A. Oregon, Washington, Idaho -- I mean -- pardon
me -- California.
Q. California? Okay. When he was in Boise, what
did Mr. Mori do on a day-to-day basis?
A. I n Emmett, you mean?
Q. Yes. Excuse me. When he moved back to Idaho
from -- or moved to Idaho from California?
A. He was involved in many new projects to market
new products, new setvices. He was constantly involved
in building any new business that we were building, plus

dealing with any problems out at the different
locations, other than Idaho, at the factory level and
dealer levels. He had quite a large area of
responsibility.
Q. What new projects exist today, within T,3.T.,
that Mr, Mori was in charge of?
A. Metal buildings.
Q. Anything else?
MR. WARD: The real estate agency?
THE WITNESS: Pardon?
MR. WARD: The real estate agency?
THE WITNESS: Real estate. That was his -completety his deal, the real estate. He attempted to
sell roofing -- we've still got some of that, I
believe -- into Brazil.
He traveled two or three times to Brazil, hired
people to help him. We funded that. He had a -- we
thought he had a fair chance of success doing that. We
may have some of that product left.
He tried a variety of things, and he was given
all of the capital assets of the company to be
successful in many different areas.
BY MR. SMITH:
Q. Now, the roofing in Brazil and the real estate
are not businesses that West States Recycling is
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1 involved in?
2
A. That's correct, as far as Iknow.
3
Q. And it's not in metal buildings either, is it?
4
A. As far as I know.

Q. Well, tell me their names and then Iwill -8
9 who are the two Capis -- Capisi?
10
A. They are both Jim Capis.
11
Q. Do both of them have a good reputation?
12
A. NO.
Q. Which Jim Capis does not have a good
13
15

A. Senior.

18

A. We sell him merchandise once in a while.

1
A. For a short period.
2
Q. He was not, at that time, involved in stealing
3 tires and axles from anyone, to your knowledge?
4
A. Not that Iknow of.

6 Iam going to just ask you who some people are. These
7 are your discovery requests. Who is K.C. Canneii?
8
A. That's a purchasing agent of Fuqua Homes in
10

Q. Pete Clark?
A. That's a purchasing agent at Redman Homes -- I
12 believe it's called -- somewhere in Oregon. Idon't

11

13 know the town it's in.
14
Q. Jim Bell?

20 California. Icould be wrong, but that's what I
21

Q. And what is that?

24
25

Q. Imean, just tell me what it is. It's not -A. Poor service, poor quality of product.

1
2
3

7

Q. His son is also in the business?
A. Yes.
Q. He has a good reputation?

23
24
25

A. Who?
Q. T.T. Warren?
A. Idon't know.

1
2
3

Q. How about R. Nelson?
A. Idon't know.
Q. Jim Hendrickson?

9

Q. How about Mike Wolf!

there's a problem in the industry, in the business,

10

A. You specifically asked me if Iwould buy tires
11 and axles from you if you came to me. Isaid there

11 the Kit Manufacturing plant in Caldwell.

14 Manufacturing in Caldwell.
Q. How about Mark Stevens?
15
A. Mark Stevens -- you know who he is. He is the
16
Q. Terry LaMasters?
18
19
A. Terry LaMasters is a purchasing manager at thk
20 Guerdon plant in Boise, Idaho.
Q. How about Dave Higgs?
21
22
A. That's the assistant purchasing manager at the
23 Guerdon plant in Boise, Idaho.

3 1 (Pages 118 t o 121)
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1 plant in Nampa, Idaho.
Q. Lad ~ a w s o n ?
A. That's the owner of the Guerdon plant in Boise,
Idaho.
Q. Milton Barningham?
A. Part owner and general manager of the Nashua
plant in Boise, Idaho.
Q. Jim Lancaster?
A. Jim Lancaster? Ibelieve Jim Lancaster is the
purchasing manager at the Skyline plant in Northern
California.
12
Q. How about Mike Stanridge?
13
A. Ithink that's the purchasing manager at the
14 Skyline plant in Oregon. I'm not certain.
Q. Lonnie Jones?
15
16
A. Lonnie Jones? The purchasing manager at the
17 Skyline plant in Southern California -- his first name
18 is Lonnie. I'm assuming that's who that is.
Q. Mark Beard?
19
A.
The name is familiar, but Idon't know who it
20
21 is.
Q. Don Miner?
22
23
A. Executive director of the Oregon Manufactured
24 Housing Situation, Ibelieve. Icould be wait a
25 minute. Icould be wrong. That's my guess.

--
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CERTIFICATE
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I,LORI A. PULSIFER, Certified Shorthand
Reporter, do hereby certify that:
The foregoing proceedings were taken before
me, at which time the witness was placed under oath; and
The testimony and all objections made were
recorded stenographically by me and were thereafter
transcribed by me; and
The foregoing is a true and correct record to
the best of my skill and ability; and
Pursuant to request, notification was provided that
the deposition is available for review and signature;
and
Iam not a relative or an employee of any
attorney, nor am Ifinancially interested in the action.
Ihave hereunto set my hand and seal this 23rd
day of September 2007.
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LORI A. PULSIFER, CSR, RMR, CRR
Certified Shorthand Reporter
Idaho Certificate 354

25

Q. Linda Lindholm?
A. That is the executive director of the Idaho
Manufactured Housing Association.
Q. How about Dean Wheelon?
A. Dean Wheelon is an axle and tire supplier to
T.J.T. He is from Spokane, Washington.
Q. Leo Radandt?
A. Radandt.
Q. Radandt?
A. Leo Radandt is an axle and tire supplier to the
Idaho facility that lives in Emmett, Idaho.
Q. Ken Lee?
A. Ken Lee was the past owner of Hanger
Enterprises from whom we bought Hanger Enterprises
Q. And then Arthur Berry?
A. Past director.
MR. SMITH: Why don't we take a short break?
am getting close to being done.
(Recess.)
MR. SMITH: We are done. Thank you, sir. I
appreciate it.
(The deposition stood adjourned a t 2:30 p.m.)

***
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I N THE D I S T R I C T COURT O F T H E FOURTH J U D I C I A L D I S T R I C T
O F THE S T A T E O F IDAHO, I N AND FOR THE COUNTY O F ADA
T.J.T.,

INC.,

a W a s h i n g t o n corporation,

)

C a s e No.
) CV OC 0 7 0 9 7 9 9
)

Plaintiff,

)

vs.

)
)

ULYSSES MORI,

an i n d i v i d u a l ,
Defendant.

1
1
1

D E P O S I T I O N O F LARRY B I L L PRESCOTT
Law O f f i c e s o f H a w l e y T r o x e l l E n n i s & Hawley L L P
8 7 7 Main S t r e e t , S u i t e 1 0 0 0
B o i s e , Idaho
Friday, September 14, 2007
B e g i n n i n g a t 9:30 o ' c l o c k a.m.

Q n A COURT R E P O R T I N G
L o r i A . P u l s i f e r , C S R , RMR, CRR
Idaho C e r t i f i c a t e No. 3 5 4
111 B r o a d w a y , S u i t e 133
B o i s e , Idaho 8 3 7 0 2 - 7 2 0 0
E-mail: realtimeqna@rnsn.com
( E L E C T R O N I C COPY)

Telephone:

(208) 484-6309

2

Page 2

Page 4
THIS DEPOSITION was taken on behalf of the
2 Defendant on the 14th day of September 2007 at the Law
3 Offices of Hawley Troxell Ennis & Hawley, LLP, before
4 Lori A. Puisifer, Court Reporter and Notary Publicwithin
5 and for the State of Idaho, to be used in an action
6 pending in the District Court for the Fourth Judicial
7 District of the State of Idaho, in and for the County of
8 Ada, said cause being Case No. CVOC0709799 in said
9 court.
The following testimony was adduced, to wit:
10
***
11
12
LARRY BILL PRESCOTT,
13 having been first duly sworn, testified as follows:
14
15
EXAMINATION
16 BY MR. SMITH:
17
Q. Mr. Prescott, as you know, my name is Steve
18 Smith. Iam the attorney for Ulysses Mori. Iam here
19 to take the deposition, your deposition, in the case
20 that is pending in the Fourth District Court here in
21 Boise.
You sat through yesterday so you probably know
22
23 the drill. Just to make sure, have you ever had your
24 deposition taken before?
25
A. Yes.
1

9
10
11
12
13
14
..

15
16
17

APPEARANCES
FORME PLAINTIFF:
Mr. John C. Ward
Attorney at Law
MOFFATTTHOMAS BARRETT ROCK & FIELDS
101South Capitol, 10th Floor
Boise, Idaho 83701-0829
Phone: (208) 345-2000
Fax:
(208) 385-5384
E-maii: jcw@moffatt.com
FOR M E DEFENDANT:
Mr. Stephen C. Smith
Attorney at Law
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
Boise, Idaho 83701-1617
Phone: (208) 344-6000
Fax:
(208) 342-3829
E-mail: ssmi@hteh.com
ALSO PRESENT:
Mr. Terty Sheldon

Mr. Ulysses Mori

***
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Page 5
Q. How many times?
A. Twice.
Q. You know that Ihave to ask you questions
outloud for the court reporter, and then you have to
answer them outloud. She can't take down nods or
mumbles or anything of that sort. We should try not to
step on each other's lines.
As you know, Mr. Ward and Isometimes engage in
discussions for the record. Once we are done saying
what we need to say for the record, unless he instructs
you not to answer a question, you should go ahead and
answer it. And if you need to take a break, let me
know.
A. Okay.
Q. State your full name for the record, please.
A. Larry Bill Prescott.
Q. And how are you currently employed?
A. T.J.T., Incorporated.
Q. And what is your position?
A. CFO.
Q. And give me your post-high school educational
background, please.
A. Igraduated from -- oh, Boise State College,
1971.
Q. With a degree in what?

2 (Pages 2 t o
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Page 6
A. General business with an emphasis in finance.
Q. Anything after that? Any post-college -post-Bachelor's Degree education?
A. No.
Q. Have you ever Served in the military?
A. Yes.
Q. What branch?
A. Army.
Q. What years?
A. 1971 to 1973.
Q. Do you recall what your MLS was?
A. What?
Q. Do you recall -- what did you do?
A. Iwas in the infantry.
Q. Post-graduation from Boise State, can you give
me your work background, please?
A. Yeah. Iwent back to work for Boise Cascade
from 19 --I
believe, 1973 to 1985.
Q. What was your position?
A. I was first an administrative assistant, and
then I was a purchasing manager. Iwas a customer
service manager and manager over estimating and,
finally, a corporate purchasing manager.
Q. I want to go back. When you were in the Army,
what rank did you achieve?

1 my -- with my old boss at U.S. Bank for a while, for
2 about eighteen months.
Q. What was that called?
3
4
A. Ithink we called it --Treasury Management
5 Services is what the name of the company was.
6
Q. And after the eighteen months with Treasury
7 Management Services, where did you go?
8
A. Icame to work for T.I.T.
9
Q. Did you start as CFO?
10
A. Yes.
Q. And so that would put you at T.J.T. from
11
12 approximately 1997 to date?
13
A. No. 1999.
14
Q. 1999, okay. What are your duties as CFO of
15 T.I.T.?
16
A. Imanage the accounting, HR, credit management.
17 Ihandle the cash and all cash disbursements, that sort
18 of thing; and Iaccount for all of that, plus ail of the
19 reporting news or -- report to me, financial reporting.
20
Q. Did you -- sorry. I s T.J.T. or the tire -- let
21 me ask you this way. IsT.1.T. a cash-heavy business?
22 That is, do you use cash a lot in the purchase and sale
23 of tires and axles?
A. Idon't know. When you say "cash heavy," what
24
25 do you mean? Idon't understand.
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1
2
3
4
5
6
7
8
9
10
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12
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14
15
16
17
18
19
20
21
22
23
24
25

A. E-4.
Q. So you worked for Boise Cascade up to 1985.
And then, after 1985, where did you go to work?
A. Moore Financial Group.
Q. That was the Idaho First National Bank?
A. That was Idaho -- well, it was the owner of
Idaho First National Bank up until 1994, I believe; and
then I went to work for U.S. Bank in Portland.
Q. What did you do for Moore Financial Group?
A. Iwas a portfolio manager.
Q. And did you do the same thing at U.S. Bank in
Portland?
A. Yes.
Q. How long were you at U.S. Bank?
A. Approximately eleven years, Ibelieve. Well,
U.S. Bank, two years.
Q. And then U.S. Bank merged with somebody else?
A. First Star.
Q. First Star, okay. And you were with First Star
up until -A. Iwas never with First Star. Iopted out at
that point.
Q. And then when you opted out, where did you opt
out to?
A. Iwent into a consulting business with one of

1
2
3
4
5
6
7

8
9
10
11
12
13
14
15
16
17
18
19
20

25

Q. Well, let me rephrase it. Is it a business
that frequently uses cash for the purchase and sales as
opposed to, say, purchase orders or money orders,
checks, things of that nature?
A. Iwould say, today, it's 50, 50. Purchase
orders, 50 percent either checks or it could be cash.
Q. What role, if any, do you play in the marketing
of the company to its various customers? First, let me
ask you about the factory side, the sale and purchase of
axles to various manufactured housing factories.
A. Very limited.
Q. Do you ever do any marketing at all to the
factories?
A. No, not what I would call "marketing."
Q. Are your duties limited, in regards to the
factories, to making sure that you get paid?
A. Uh-huh.
Q. Okay.
A. Yes.
Q. Okay.

Q.

Do you have any role in the pricing of tires
3 (Pages 6 t o 9)
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1 and axles sold by T.J.T. to manufactured housing

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

factories?
A. Ido not determine the price.
Q. Who does determine the prices?
A. Usually, it's a responsibility of the local
manager to determine the price.
Q. Now, same question as to the purchase by T.J.T.
of tires and axles and other materials from its various
suppliers. Do you have any role at all in setting the
price for those materials?
A. No.
Q. Now, as you know, this lawsuit involves
allegations of breach of a non-competition agreement
and, also, allegations of the theft of intellectual
property and other materials by Mr. Mori from T.J.T.
You are aware of the lawsuit, Iassume?
A. Yes.
Q. Yesterday, Mr. Sheldon and Italked somewhat
extensively about damages suffered -- or purported
damages that may have been suffered or may be suffered
by T.J.T. as a result of Mr. Mori leaving the company
and competing with you or taking intellectual property
or other information.
Mr. Sheldon said that right now is not the
appropriate time to talk about that because that hasn't

Page 12

1 whether or not there have been any actual monetary

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

damages related to Mr. Mori going to work for West
States, related to contracts that have been canceled,
contracts that have been threatened to be canceled, or
any business that you have no longer been able to get?
A. No. Ihaven't done any analysis.
Q. Do you plan to do such an analysis in the
future?
A. Possibly.
Q. I f you do such an analysis, could you take me
through the steps of how you would do it, the mechanics
that a CFO -- how you would go about determining whether
there have been such damages?
A. Well -Q. The methodology, in other words?
A. Idon't know what the -- what the damages are
going to be. So I'm not too sure what I'm going to
analyze. But, obviously, if we have lost business,
that's one.
Q. Okay.
A. Compression of margin, that's two and probably
the most important.
Q. Anything else?
A. Probably not.
Q. Now, sitting here today, is it fair to say

been determined.
My question is: Have you done any -- up until
this date, have you done, as the CFO, any work to

1 that, to your knowledge, you haven't lost any business
to West States, at least to your knowledge, related to
3 Mr. Mori going to work -- leaving T.J.T. and going to
4 work for West States, as to the sale of the factory

with T.J.T.?
A. No precise analysis. Only that the -currently -- we don't know what it will be in the
future -- it is legal expenses, my time, Terry's time,
other folks' time trying to process this, go through
this suit.
Q. When you talk about other folks, Iunderstand

6
7
8
9

2

A. Idon't know that.
Q. I s there anybody who might know that? Because
Iknow Mr. Sheldon said he didn't know that, is there
anybody else at T.J.T. who might know that, other than

11
A. No. Idon't think -- no. There isn't anybody
12 that we're aware of, or that Iwould be aware of, that

work. Who are the other folks involved in -A. Just general -Q. -- processing the suit?
A. Just general accounting folks.
Q. People in your office?
A. Yes.
to make any determination -- strike that. Iwant to
divide the question into two parts. Let's first talk
about the sale of tires and axles by T.J.T. to your

21 result of Mr. Mori going to work for West States?
22
A. Iam not sure of that.

4 (Pages 10 to 13)
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1 you've lost somebody or -2
A. We've -- we have heard that West States has

5
6
7
8
9
10
12

A. Now, whether we've lost the dealers or not, I
don't know. Iwouldn't know.
Q. Have you noticed -- strike that. Let me ask it
this way. Since the departure of Mr. Mori, have you
noticed any reduction in the number of sales to
factories in the time period he's been gone from the
A. No.

14 to tire and axle dealers in the time that he has been
15 gone from the company?
16
A. No. Idon't know that Ihave.
17
Q. So it is fair to say that, right now, the

1
2
3
4
5
6
7

ask you this way. Do you agree with Mr. Sheldon t
there has been an across-the-board down-turn in the
value of manufactured housing companies because of -- I
believe what he said was the lack of financing for M.H.
homes and what had existed until recently, which was the
sub-prime mortgage market, for lack of a better word?
Is that a fair analysis, in your case -- or in your

MR. WARD: Object to the form of the question.
MR. SMITH: Go ahead and answer.
MR. WARD: Ibelieve there were nine elements
12 to the question.
You can answer if you can.
THE WITNESS: The economics of -- in today's
15 times, the economics are impacting all of the housing

19 Mr. Mori's departure is related, first, to the legal
20 fees expended, and costs, and also the time value of

19 public are in a down-turn, as well as T.J.T And
20 T.J.T.'s stock has been flowing down in that same path,

22
23

22

Is that a fair statement?
A. That's all of the tangible costs that Ican --

2

A. Not at this point.

1
2

9

Q. I am just wanting to make sure you are not

8
9

11 nature that are intangible.
12
A. No.
13
Q. As CFO, are you satistied with the way T.J.T.
14 has been run as a company?
15
A. Yeah. Yes.
16
Q. Are you happy with its stock price?
17
A. Of course not.
18
Q. Why not?
19
A. Because it's trading below book.

24
25

A. Yes.
Q. Why don't you tell me -- strike that. Let me

BY MR. SMITH:

Q. How about Drew Industries?
A. Drew Industries has bounced from a $34 stock

besides manufactured housing?
A. They don't have a manufactured

11
12
13
14
15
16
17
18

Q. I'm sorty?
A. They are not a manufactured housing
manufacturer that Iknow of.
Q. They just provide -- what is their core
business?
A. They provide parts, mostly, to manufactured
housing companies, parts and furnishings such as
bathtubs and windows and that sort of thing.

23
24
25

Q. Do you remember that testimony? During the
testimony, Ibelieve that Mr. Sheldon testified that one
of the reasons he was concerned about Mr. Mori talking

5 (Pages 14 to 17)
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to Mr. Smith was the perception that seemed to exist
that Mr. Mori was acting for the board of directors when
he inquired about Mr. Smith's stock. Do you remember
that testimony?
A. Uh-huh.
Q. Do you have, sitting here today, any idea where
the perception came from that Mr. Mori was acting for
the board of directors?
A. The -MR. WARD: Objection. Iwant an objection here
to the foundation of this question, based upon the fact
that you are relating it back to testimony of another
deponent on another day.
Go ahead and answer, if you can.
THE WITNESS: I n the conversation Ihad with
Paul Smith, he said, when I-- in that conversation, he
said that Mr. Mori, here, had asked to -- asked him
whether he would want to sell his stock.
And Isaid, okay. Isaid, if you were
interested in selling your stock, would you -- if
somebody asked you that, would you talk to us before you
sold it or what would you do?
He said, well, Ithought Iwas talking to the
T.3.T. board when Iwas talking to Uly.
That's the whole statement.

1
Q. Did you have any problem with Mr. Smith
2 his stock to Mr. Mori?
3
A. At the time that it was -- it was -- he made me
4 aware of that, yes.
5
Q. And what was that? What was the problem you
6 have?
7
A. It appeared to me that Mr. Mori was selling
8 stock in the face of, possibly, buying Paul Smith's
9 stock.
10
Q. Did you have any concern with Mr. Mori owning a
11 bigger chunk of the company?
A. Mr. Mori could do what he wanted to, as far as
12
13 how much stock he wanted to sell. My nervousness was
14 that he was the director and an affiliate talking to
15 another affiliate and possibly selling stock and buying
16 back the affiliate's -- the other affiliate's stock in
17 the face of a lower stock price.
Q. So you were worried about a manipulation of the
18
19 stock price by the sale of some and then the purchase of
20 other stock; correct?
21
A. Uh-huh.
22
Q. And you had no concern, did you, if Mr. Mori
23 purchased Mr. Smith's stock, that he would have a
24 greater stake in the company?
25
k It could be a concern.

BY MR. SMITH:
Q. Did he indicate why any -- later in the

2

Q. And why would it be a concern?
A. A personal concern. Because I'm also a

Ithought Iwas talking to the company.

7

A.

to purchase this stock?
A. Iremember once.
Q. Did he call you, or did you call him?
A. Icalled Paul Smith periodically, from time to
time.
Q. And did you call him specifically because you

1

Because if, in fact, the stock was going to be

10 with Mr. Mori having more stock and, therefore,
11 deciding -- having more of a say in how the company
12 should be run? Is that fair?
MR. WARD: Object to the form of the question.
14 It doesn't reflect the witness's testimony.
15 BY MR. SMITH:

just a routine conversation?
A. It was a routine conversation.
Q. Did you leave it at that; or did you say, well,
you should sell it to us? How did you leave the
conversation with Mr. Smith?
Idid say, well, if you plan on selling your stock, we

6 (Pages 18 to 21)
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1 That's not his answer at all.

2
3

MR. SMITH: Well, his answer was exactly,
"Attain more voting shares
try to obtain the

1
Q. How about stealing cash from T.J.T.? Did
2 ever steal any money from you?
3
A. No.

5
6

stockholders without alternatives." Okay. Let me ask
this.

5
6

from your customers or suppliers?
A. No, not that Ican prove.

8
9

BY MR. SMITH:
Q. Well, that is what Iam trying to find out.

8
9

a court of law, I assume?
A. I would tell you how I would prove it.

...

11 opposed to you and Mr. Sheldon?

11

13 We don't have control of the stock.
Q. Iunderstand that. You have control of the
14
15 company, though?
16
A. We have -- we are appointed to control the
17 company by the stockholders.

13 somebody who sold axles to us, that there was theft in

19
20
21
22
23
24
25

19
Q. Same question as to -- not money but tires and
20 axles and other raw materials. Any indication that he
21 ever stole raw materials from your suppliers?
22
A. Restate the question, please.
23
Q. Sure. We talked a minute ago about stealing
24 cash from your suppliers. Did you ever have any

a greater share of the stock he might have more of a
voice in the appointment of the persons who would
control the company?
A. My concern was that the -- there would be a
controlling interest in the company that would render
the balance of the stock that is held by the other
stockholders as a lesser value than it would be today.

1
Q. And you mean lesser financial value or lesse
2 control value?

7
8

1 axles from your suppliers?
2
A. Idon't understand what you mean by "supplier."
Q. The people who sell to T.J.T., like Mike
3

named Shawn Dunn? Are you aware of Mr. Dunn?
A. Uh-huh.

10 with theft of materials or money from T.J.T.?
11
A. He had to be kept track of, yes.
12
Q. And why was that?
13
A. Because he was -- at the time he worked for
14 T.J.T., he was -- he only worked there for a couple of
16
17
18
19
20
21
22
23
24
25

A. Okay. Whenever that occurs and there was a

What Iam trying to find out is if you ever had
10 and, instead of giving them to you, sold them to
11 somebody else for his own financial gain?
12
A. No.
13
Q. Now Iwant to talk about Mr. Mori. Would you

at that point in time, he wasn't an employee of T.J.T.
Q. Are you aware of -- Iwill break this into two
parts.
A. Or an independent contractor. Excuse me.
Q. Did he ever steal any tires and axles, to your
knowledge, from TJ.T.?
A. There was problems keeping track of Mr. Dunn
and his axles and tires. IfI could have -- if he had
stolen axles and tires and Icould prove it, then we
would prosecute it.
7 (Pages 22 to 25)
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sales?
A. He, in my view, was -- he would develop sales
programs, marketing materials. If there was a -- if it
was determined we were going to take on a new product,
he was in charge of new product development. Also, at
one time, he was in charge of OEM sales.
Q. What is an OEM sale?
A. I n our -- in our company, it would be sales
to -- of something other than tires and axles to
factories.
Q. Okay.
A. Original equipment sales is what that means.
Q. Like, bathtubs or something like that?
A. Right. It's sales not to retail -- what we
call retail dealers for resale. It would be to
factories at a wholesale price.
Q. Over that period of time when he was in charge
of sales, did the job change at all; or was he always
doing the same thing, that is, overseeing new products,
overseeing sales, and troubleshooting?
A. Yeah. He did all of those things.
Q. Now, in that time period, did the job ever
change; or was he always doing those things?
A. The business always changed.
Q. Now, yesterday, Mr. Sheldon and Ihad a
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to me, is 25 percent of either the income or the
sales -- 30 percent of the sales.
Q. And Itake it, metal buildings does reach that
threshold?
A. No.
Q. And the other ones -- besides metal buildings,
isT.3.T. still offering those lines? The
Thermo-Shield? The siding?
A. We have limited sales of siding. We do have a
roofing product that's still available -- Idon't think
that it was mentioned before -- and metal buildings.
Q. Now, Mr. Sheldon also testified that Mr. Mori
was involved in various planning for the company. Do
you remember that testimony?
A. Parts of it.
Q. What Iam trying to find out is -- the first
question is foundational. Does T.I.T. have a strategic
plan?
A. T.J.T. has a longstanding business plan that
was produced within, I think, two years ago, which Mr.
Mori was heavily involved in on the marketing side.
Q. And what does that -- is the plan written down?
A. Yes.
Q. It's written, okay. And what is the gist of
the plan? To develop new businesses? To strengthen t

1
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core business? Acquire companies? What is the
overall summary?
A. There was -- you are pretty much right on,
except for there was no merger or acquisition things set
forth in that plan. This was strictly a marketing and
financial plan out one, two, and five years.
Q. And when you said Mr. Mori was involved in the
marketing aspect of the plan, was he involved in any
other part of that plan?
A. He helped me review the plan. One of Mr.
Mori's strong points is he was pretty articulate.
Q. Can you give me the executive summary of the
marketing part of the plan?
A. No, not right off my head. No.
Q. Let's talk a little bit more about Mr. Mori.
You said he was articulate. Did you have, on a
day-to-day basis, conversations with Mr. Mori?
A. Iwould say, if it was day-to-day, it was
infrequent. If it was weekly, you could say it was
frequent. A couple times a week, maybe.
Q. Was he your sounding board? Strike that. Were
you his sounding board about, say, his relationships
with Mr. Sheldon?
A. Ithink, from time to time, yeah.

Page 2 i

discussion about Mr. Mori being involved with various
T.J.T. plans and projects, things of that nature. I
want to explore that a little bit. The projects he was
involved in included new products; correct?
A. Uh-huh.
Q. And Mr. Sheldon testified that that included
metal buildings and, Ibelieve, siding for houses.
There was a roofing project in Brazil. To your
knowledge, can you think of any other projects that Mr.
Mori was involved in? New product projects?
A. Well, there's been several new products that
have been tried -- that have tried to be introduced,
anywhere from tankless water heaters to insider furnaces
to numerous things which Uly, Ibelieve, had a role in.
That was prior to the Hardie board siding.
Idon't know -- there was new products in Tuff
Sheds. There was the Thermo-Shield roofing, which is
what you referred to as the Brazil deal. And there was
metal buildings that he was heavily involved in.
Probably the most meat was the metal buildings.
Q. That leads into my next question. Of all of
those projects you just discussed, what, if any of them,
are still a main business of T.J.T.?
A. Metal buildings. Our -- Iwouldn't say it was
a main business. But understand that a business line,

Page 25
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Mori and Mr. Sheldon.
A. I-- Mr. Mori was the sales guy. Ithink the
relationship, as far as, like, if you want a description
of what Mr. Sheldon thinks of Mr. Mori and what Mr. Mori
thinks of Sheldon, Icouldn't give you that. Okay?
But what Icould see between the two of them is
Mr. Mori -- is Mr. Sheldon gave Mr. Mori pretty much his
authority and gave him his head to do whatever his job
contained -- or mandated.
Q. To put it more -- well, strike that. So in
other words, whatever Mr. Mori thought he needed to do
his job, Mr. Sheldon would give to him? Is that a fair
statement -A. I n my view.
Q. -- in your view? I'm only asking about your
view. Okay. Did Mr. Sheldon ever express to you
concerns about Mr. Mori or his performance or his ideas
or his personality or anything of that nature?
A. I f you are asking me if the two individuals
kicked dirt in each other's faces, Idon't know. I'm
not going to -Q. Well, Iwasn't really asking about dirt-kicking
but more along the lines -- let me back up and say:
Would it be fair to say that you and Mr. Sheldon had a
close confidante business relationship?
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Q. Now, you recall -- or do you recall there was a
time when a national account with Clayton Homes was
being negotiated? Do you remember that time period?
A. Yeah. There was several.
Q. Okay.
A. More than one.
Q. Right. Did there ever come a time when Mr.
Mori was there when his ability to -- or he was told
that he should no longer be involved in the negotiations
for the Clayton account?
A. Ithink he was in the real estate business at
that time, in charge of it.
Q. Notwithstanding being in the real estate
business, was he involved in the negotiation of that
account?
A. I'm sorry. You would have to put it in the
time frame because he's -Q. You just testified that he was no longer
involved in -- Iasked you whether he was no longer
involved in negotiations for the Clayton account, and
then you said you thought he was in the real estate
business at that time. Was there a Clayton account
negotiated by T.J.T. while Mr. Mori was in real estate
school?
A. There was -- what do you mean by "negotiated"?
Page 33
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A. We do.
Q. I n the context of that relationship, did

6
7

Mori or his performance or his ideas or the way they
interacted with each other?
A. Isuppose, from time to time, yes. I've done

9
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does that about me.
Q. Right. On the flip side, was it the same
thing?
(Mr. Prescott's cell phone rings.)
THE WITNESS: I'm sorry.
BY MR. SMITH:
Q. That's okay. On the flip side, did Mr. Mori
use you as a sounding board about Mr. Sheldon and
express the same concerns?
A. Ithink, from time to time, yeah.
Q. Did you ever think that Mr. Mori was not
capable of doing his job, or jobs, as it may be?
A. No.
Q. To your knowledge today, do you recall
Mr. Sheldon ever expressing to you questions about

5

2

Q. Well, what Imean is: Was there a Clayton
account up for rebidding while Mr. Mori was in real

5
6
7

Q. And who was negotiating whether or not T.3.T.
would retain that account?
A. Okay. We -- in my view, it is not a negotiated

1

0
A. We bid the axle and tire business for five of
1 the factories, Ibelieve it was.
2
Q. Who was involved in preparing the bid?
Q. During the time period when you prepared the

Q. Anybody else?
A. I'm sure the operations manager was involved.
Q. And what is the name of the operations

9 (Pages 30 to 3:
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working and strategy of T.J.T., along with relationships
that he had on the way in and, Iassume, nurtured
on while he was there, if that could be termed as
intellectual property.
Like we testified -- like you referred to
yesterday, I mean, Mr. Mori was in all of the board
meetings, in business meetings at T.J.T., and strategy
sessions with the managers.
A lot of this business is a relationship
business; and those relationships were discussed
continuously throughout the business period through
there, ever since I've been there.
Q. Let's talk about a little -- break up the
answer a little bit. The relationship part of the tire
and axle business, Itake it, is people you've worked
with, people you meet while you are with somebody, and
then people you know after you're gone; is that correct?
It's a personal business?
A. Well, relationships -- it's a business that has
relationships with customers.
Q. Right. And it is more of a -- it's a
one-on-one basis, in a sense? People know Mr. ~heldon?
People know you? People know Mr. Mori? They are
comfortable with you, and they want to do business with
people they know?

Mori become involved at all with either talking to
Clayton or whatever bid you were going to submit to the
factory -- to the national office?
A. Idon't know that he talked to Clayton or not.
Okay. Go ahead.
Q. That's fine. To your knowledge, he had no
involvement on the T.I.T. side either; correct?
A. No, he didn't. But Idon't know that he would
have because it wasn't a negotiation.
Q. All Iam trying to find out is whether, to your
recollection, he had any involvement from your side
because Iknow you said you didn't talk to them. To
your knowledge, did anybody else talk to them?
A. Idon't know.
Q. Did you end up succeeding in the rebid with
Clayton?
A. I n part.
Q. Explain to me what "in part" means.
A. We bid --just a minute -- four factories,
maybe five. Excuse me. And we got two.
Q. Do you have any knowledge as to why you didn't
get the other three?
A. The other two. I'm sorry. Iwas -- only from
what Iwas told from Clayton.
Q. Excuse me. So I've got it, was it five and you
Page

1 got two or four and you got two or you're not quite
2 sure? Not that it matters that much -3
A. lust a minute. Ibelieve we bid four and got
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two.
Q. What did Clayton teli you about the two you
didn't get?
A. That they awarded -- that he awarded it to the
other -- one of the other bidders.
Q. Did you supply one bid for all four
factories -A. Uh-huh.
MR. SMITH: --or did you --okay. I will tell
you what; we are almost at an hour. Ineed a quick
break. We will take five minutes.
(Recess.)
BY MR. SMITH:
Q. Yesterday, I talked to Mr. Sheldon about the
intellectual property of TJ.T. that's alleged to have
been appropriated by Mr. Mori. Do you remember some
that testimony?
A. Uh-huh. Yes.
Q. Sitting here today, can you tell me what, if
anything, you believe, as far as intellectual property
of T.J.T., that he took with him when he left?
A. When the -- hence the knowledge of the internal
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A. Iwould say that defines "relationship," yes.
Q. Not unlike the old-time banking business where
it was on a personal basis? Would you agree with that?
When you were a banker, you had a lot of personal
contacts; right?
A. Ihad -Q. Maybe you didn't. Idon't know.
A. Ihad contacts, and they went away when Iwent
out of the banking business.
Q. Isee your counsel, who I think was with you at
the bank, shaking his head. So no personal contacts,
which is probably true today.
Iwant to ask you about this lawsuit, in
general, because something that -- there are a couple
things Iwant to inquire about, the first one being: Do
you personally, as a shareholder and officer of T.I.T.,
have an actual concern that Mr. Mori has the ability to
take business away from T.J.T.?
A. Yes.
Q. And why do you think that?
A. Well, because he has been in the axle and tire
business for years, when we -- evidently -- Iwasn't
here when the business was purchased; but when it was
purchased, he was valued highly enough to buy his
business, Ibelieve, at a premium and compensate him for
10 (Pages 34 to 3;
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his -- bringing his relationships and his business into
the -- into T.3.T.
Q. But it is true, isn't it, that he did not
remain with that part of the business, the Woodland,
California area, the plant, for much longer than about a
year? Do you understand -A. Idon't know how long it was. Iwasn't here.
Q. 50 he wasn't there very long? That's true,
isn't it?
MR. WARD: Object to the form of the question.
THE WITNESS: Iguess not. I-BY MR. SMITH:
Q. You weren't with the company when T.3.T. was
purchased; right?
A. When who was -Q. Excuse me. Strike that. Iwill do it over.
You weren't with T.J.T. when Leg-It Tire was purchased
by T.J.T.?
A. No, Iwasn't.
Q. Once Mr. Mori arrived in Idaho, he was not in
charge of individual factory accounts in this state, was
he?
A. No, Idon't think so.
Q. And he actually wasn't in charge in Oregon,
Washington, or California either, was he?

Page 4C
1 Newco at all, other than being on the board?
2
A. No.
3
Q. What is your view, as CFO, as to why the Newco
4 deal was ultimately dissolved?
A. It -- operationally, its profitability suffered
5
6 greatly and it -- there was problems with the other
7 partners.
8
Q. Let's take that one at a time. Mr. Sheldon
9 testified yesterday that profitability suffered because
10 of the down-turn in the M.H. industry. Is that the only
11 reason the profitability suffered, or are there other
12 factors besides the general down-turn?
A. Yeah. There was a decline in sales revenue,
13
14 which was an economic factor. And combined with that,
15 there was a diminishing of margin which brought the
16 profitability down to close to zero.
17
Q. You said there were problems with the other
18 partners. What problems?
19
A. There seemed to be disagreements in their
20 personal life over a divorce that didn't seem to be
21 patching itself up, no matter how long it took.
22
Q. We are talking about Donna Sartini and Stuart
23 Gardner?
24
A. Yeah.
25
Q. What role did they play in Newco?
Page 4:

A.

No.

1

4
5

A. Donna was the accountant, controller. Stuart

operations of Newco?
A. Ithink, in part, yeah.

Ithink Iknow what the answer is. But Mr. Mori's
current employer, West States, isn't in the metal
building, siding, roofing, or any of those other
businesses that T.3.T. is involved in; correct?
A. Iguess not.

7 marital problems of the Gardners, did you get involved
8 to intervene in the operational side of Newco?
9
A. Not other than having board meetings to try to
0 devise a way to get through the problem.
1
Q. Itake it, no solution was worked out during

manufactured home industry?
A. Yeah. That's both companies' core business.

4

For the manufactured home industry?
A. Right.
Q. Iwant to talk to you a little bit about the
Newco situation. Were you involved in the Newco
operation at all?
Q.

Q. Besides competition in the tire and axle

Answer it, if you can.
THE WITNESS: No, Idon't. I-- as long as
0 he's not in the axle and tire business.
1 BY MR. SMITH:
2
Q. And just so Iam clear, although it doesn't
3 seem that complicated of a business, I want to make

11(Pages 38 to 4
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A. Ask -- restate the question.
MR. WARD: Object to the form of the question.
BY MR. SMITH:
Q. Iwill re-ask it. You would not want Mr. Mori
working in any aspect of the tire and axle business for
the manufactured home industry; correct?
A. Correct.
Q. Now, at some point -- let me strike that and
say it this way. Mr. Sheldon testified at some point he
is going to provide me with damages calculations or
estimates or predictions regarding Mr. Mori departing
from T.J.T. to go to West States.
Ibelieve you testified earlier that you have a
methodology, maybe, in mind; and at some point you will
go through this. When you do that, will you provide it
to your lawyer who will provide it to me?
A. Of course.
Q. Do you have any estimate, sitting here today,
about how long it will take to come up with that
calculation?
A. NO.
Q. When you do the calculation, are you going to
break it down into -- or you are going to break it down,
aren't you, into damages you claim resulted from T.J.T.
selling to factories and from losses that may have

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 4:

Page

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

occurred from suppliers not selling raw materials to
T.J.T.; correct?
MR. WARD: Object to the form of the question.
BY MR. SMITH:
Q. Go ahead and answer.
A. If appropriate.
Q. And do you also plan to make a calculation as
to accessories or other materials that T.J.T. provides
such as piers, skirting, things of that nature?
A. I will do what's necessary.
Q. Now, yesterday, Mr. Sheldon and Italked about
some meetings he had with Mark Stevens over at
Fleetwood. Were you involved in any of those
meetings?
A. No.
Q. I n your answers to -- requests for
production -- interrogatories, Iasked a question about
T.J.T. customers or prospects that had been spoken to
since the lawsuit started, and you provided me with a
list of companies. I just want to find out if you have
had any conversations with people from these entities.
Have you talked to anybody at Fleetwood Homes?
A. No.
Q. How about at Kit?
A. No.

1 the termination agreement. However, Iwas in a meetir
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Q. How about Guerdon?
A. No.
Q. Champion?
A. No.
Q. Have you had any conversations with Mike
Bettleyon?
A. Isaid, "Hello."
Q. Were you present at the meeting with
Mr. Sheldon and Mr. Mori?
A. Present long enough to go in and say "hi" to
Mr. Bettleyon. Iwasn't in the body of the meeting, no.
Q. Have you met with any other customers or
prospects of T.J.T. that Ididn't talk about here
regarding this lawsuit?
A. Regarding the lawsuit?
Q. Correct.
A. No.
Q. Are you aware of any time that Mr. Sheldon
mentioned the desire to fire Ulysses Mori from the
company?
A. No.
Q. Were you present at a meeting between Mr. Ward,
Mr. Mori, and Mr. Sheldon in which a termination
agreement was discussed?
A. Idon't know about a meeting specifically to

with John --John and Terry, yes.
Q. Was Mr. Mori present?
A. Yes.
Q. Do you recall -- this was a meeting after Mr.
Mori had discussions with Paul Smith; correct?
A. Yes.
Q. Do you recall, during the course of that
meeting, a discussion of the termination agreement or
whether it would be appropriate at that time for Mr.
Mori to leave T.J.T.?
A. Idon't recall the -- anything about a
termination agreement.
Q. Do you recall whether there was any discussion
about terminating Mr. Mori from the company without a
agreement?
A. No, Idon't recall that.
Q. Do you recall ever having any conversation with
Terry Sheldon about whether or not Mr. Mori should be
terminated?
A. No, nothing specifically.
Q. Did you ever think he should be terminated from
the company for any reason?
A. No.
Q. Who is Arthur Berry?

-.--"
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A. A real estate guy downtown here.
Q. Is he, or was he, a member of the board of
directors of T.3.T. at any time?
A. Yes.

1
Q. During the time Mr. Berry thought he was
2 negotiating the sale of the company.
3
A. No.
Q. How about at any other time?
4

6 of the board, that Mr. Mori should be terminated from
7 the company?
8
A. No.
9
Q. Do you remember when Mr. Berry left the
10 board?
11
A. Yes.
12
Q. When was that?
13
A. Ican't remember the last -- the exact date. I
14 think it was last fall, maybe.
15
Q. And do you recall why he left the board?
16
A. Specifically why he left the board? No.
17
Q. Was he asked to leave the board?
18
A. I-- as I can remember, Ithink so but --

6
7
8
9
10
11
12
13
14
15

8

Q. By the board.

20 leave?
21
A. No, not actually.
22
Q. Do you remember why he was asked to leave?
23
A. Presumably, a disagreement with the board.
24
Q. Do you remember what the disagreement was
25 about?

0

Q. How about by the executive committee of the

a formal proposal to purchase West States by TJ.T.
Q. After you joined West States -- or after you
joined T.I.T., there was no formal proposal to purchase
West States?
A. No.
Q. Do you recall any informal board discussion
about the sale of the company, the sale of T.3.T. to
West States?
A. No.
Q. How about any informal discussion regarding the

Q. How about between you and Mr. Sheldon?
A. We -- we have -- it was talked about in

1
A. Yeah. It was -- in my view, it was -- in my
2 opinion, as a board member, it was the fact that he

1
Q. When you say "preliminary studies," what
2 preliminary studies did you do?

4
5
6
7

4
5
6
7

sale that he purportedly had, in his view, and we
didn't -- in my opinion, he didn't have a sale.
Q. A sale of the company?
A. Yes.

previous year's financial statement, which was supplied
by Heath Sartini.
Q. Now, anything beyond that, besides looking at
their financial statement?

9 of the company to West States?
10
A. Idon't know what he believed. What I
11 believed -- Ididn't see any offer of any purchase of
12 any T.I.T. stock -- anything.
13
Q. Okay.
14
A. Nothing.

9
Q. Were there any discussions between you and
10 Mr. Sheldon about having West States purchase T.I.T.?
11
A. No.
Q. Now, Mr. Sheldon testified yesterday that there
12
13 was a poison pill put into effect for some reason
14 sometime during these discussions. Was there a poisor

16 the board -17
A. No.
18
Q. -- regarding -- let me make this question

16
A. Shark repellant.
17
Q. What kind of shark repellant did you acquire at
18 the time?

20 sale of the company to West States?
21
A. No.

20
21

24 T.I.T.?
25
A. You will have to say when. I--

24
Q. Would that have triggered a change in control
25 just to repel one certain shark, or was it a generalized

Larry, myself.
Q. Right.
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1 chanqe-in-control
parachute?
2
A. General.
Q. I s it still in place?
3
4
A. No.
Q. How long did it last?
5
6
A. I think, approximately -- maybe thirty days to
7 forty-five days.
8
Q. Who were the sharks you were trying to repel?
A. We were --there was a -- anybody that would
9
10 come in and want to take control of the company.
11
Q. The Sartinis?
A. There was a rumor that the Sartinis were -- may
12
13 be purchasing the stock.
Q. Were there rumors that there was anybody else
14
15 interested in the stock?
16
A. We don't know.
17
Q. So the only sharks, so to speak, that you were
18 aware of at the time the parachute was put into place
19 were the Sartini cousins, Ibelieve? They are cousins;
20 correct?
21
A. That was the rumor.
Q. And when you heard the rumor about the
22
23 Sartinis, that's when you put the parachute into place;
24 is that correct?
25
A. Uh-huh.
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Q. And was this voted on by the board?
A. Yes.
Q. Was Mr. Mori ever on the executive committee?
A. NO.
Q. Who made up the executive committee?
A. Joe Light, Larry Kling, Terry Sheldon. I
believe that's all.
Q. Okay.
A. And Art Berry at one time.
Q. Who replaced Art Berry on the board?
A. No one.
MR. SMITH: Ithink Imight be done. Why don't
you give me a couple of minutes?
(Recess.)
MR. SMITH: Back on the record. Iam done,
except for, when you come up with the damages
calculations, Ihave the right, depending upon what they
say, to bring you back and bring Mr. Sheldon back, if
necessary, to talk about it.
THE WlTNESS: Okay.
MR. SMITH: Other than that, thank you.
(The deposition stood adjourned at 11:15 a.m.)

***
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T.J.T.,INC., a Washington corporation,

)

)
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ULYSSES MORI,

an individual,
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)

Case No.
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19
20
21
22

j

THIS DEPOSITION was taken on behalf of the
2 Defendant on the 21st day of September 2007 at the Law 3
3 Offices of Hawley Troxell Ennis & Hawley, LLP, before
4 Lori A. Pulsifer, Court Reporter and Notary Publicwithin
5 and for the State of Idaho, to be used in an action
6 pending in the District Court for the Fourth Judicial
8
7 District of the State of Idaho, in and for the County of
8 Ada, said cause being Case No. CVOC0709799 in said
9 Court.
2
The following testimony was adduced, to wit:
10
***
11
12
MARK EDWARD STEVENS,
3
13 having been first duly sworn, testified as follows:
1J
14
15
EXAMINATION
1
3
16 BY MR. SMITH:
17
Q. Mr. Stevens, my name is Steve Smith; and I am
I
18 Mr. Mori's attorney in a lawsuit that has been filed by
19 Mr. Sheldon's company, T.I.T., here in state court in
i
20 Boise.
3
21
A. Okay.
Q. As you know, Isubpoenaed you to give your
22
I
23 deposition today. Have you ever had your deposition
24 taken before?
4
25
A. No, I have not.
1

I

Mr. Terry Sheldon

1

Mr. Ulysses Mori

1

***

23
24

2s

r

'1
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1
INDEX OF EXAMINATION
2 Deponent's Name
Page Number
3 MARK EDWARD STEVENS
4
Examination by Mr. Smith
4

***

8

. .. . . . . .

INDEX OF EXHIBITS
Exhibit No. Description
(No exhibits were marked for identification.)

***
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j

Q. Let me go over a few quick ground rules. First 8
g
of all, this is going to be very short. At least from
my perspective, it will be very short and to the point
g
and won't take very long.

somebody will object.
I f it ever gets to the point -- you should go

13 of the court reporter, you have to answer -14
A. Yes.
15
Q. -- questions outloud.
16
A. I understand.
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Q. Vilflecken?
A. Wildflecken,
Q. Wildflecken. Were you with the 1st Armored
Division?
A. 8th Infantry Division.
Q. What year did you get out of the Army?
A. I n 1990, at the end of 1990.
Q. And then what did you do?
A, Was it '30? Yeah, '90 is right. And then I
went to work for Steak & Ale Restaurant and ended up
being a general manager for them. After that, Iwent
with Fleetwood.
Q, When did you come to Idaho?
A. Icame to Idaho three years ago in July.
Q. So that would be 2004?
A, 2004.
Q. And you started with Fleetwood in what year?
A. '96.
Q. Where else did you work for Fleetwood?
A. I n Florida is where Istarted, in Plant City
and in Auburndale.
Q. And what was your position?
A. Istarted as a purchasing MIT, and then Iwas
an assistant purchasing manager. Ithen transferred to
Wichita Falls, Texas; that was in '98. A year and a

although Idon't think this is going to take, you know,
very long, and we will get it done. Okay?
A. That's fine.
Q. Good. Could you state your full name for the
recard?
A. Mark Edward Stevens.
Q. And where do you live?
A. I n Boise.
Q. What is your address?
A. 13195 West Passage Court.
Q. And how are you employed?
A. I'm employed with Fleetwoad Homes as the
purchasing manager in Nampa.
Q. Did you graduate from high school?
A. Yes.
Q. From where did you graduate?
A. Seminole High School; Seminole, Florida.
Q, What year?
A. '82,
Q. And then do you have post-high school
education?
A. University of South Florida, Tampa.
Q. What year did you graduate?
A. '86.
Q. And what was your major?
Page 7

A. Political science.
Q. Anything after that?
A. No,
Q. Can you describe for me your post-college
employment background?
A. Initially, Idecided that Iwanted to pursue a
career in the military. I t was kind of a long process
to get accepted into Officers' Candidate School so I
worked in the restaurant industry while I was pursuing
that. Iwas accepted into the Officers' Candidate
School and attended in April of '88,
Q. Which branch?
A. That was my graduating class, fort Benning,
Georgia.
Q, Okay.
A. From there, I was branched in the Armor Branch;
and Iwent to Kentucky for training. Then Ispent three
years in Germany as an officer.
Q. You were a Second Lieutenant?
A. Iwas, yes.
Q. And then promoted to First Lieutenant?
A. First Lieutenant (Fromotable) when Ileft
active duty.
Q. Were you in Vilseck or someplace else?
A. Vilflecken.

Page 9

half later, I was promoted to purchasing manager there,
Q. This is a Fleetwood plant?
A. Right. It's still fleetwood. In '02, that
plant was shut down. Iwent to work for Cavalier Home
Builders in Fort Worth, same type of position,
purchasing manager, which brings us to '04 when Icame
up here as a purchasing manager.
Q. Is Cavalier related to Fleetwood?
A. They are in the same industry. They are not
co-owned. It's a separate company,
Q. And you went back to Fleetwood and came here?
A. Uh-huh.
Q. And what was your position?
A. Purchasing manager.
Q. Now, Iwant to turn to the facts of this
lawsuit. As counsel may have told you, it involves
allegations by Mr. Sheldon and his company that Mr, Mori
breached a non-competition agreement when he left T.3.T.
and went to work for West States Recycling. So that's
what we're going to talk about now.
A. Okay.
Q, When did you first become aware that Mr. Mori
was no longer with T.J.T. and was working for West
States?
A. Ididn't know Mr. Mori as a part of T.J.T. He
~
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I Mr. Sheldon tell you about Mr. Mori?
first called on me near the end of May of this year as a
A. Idon't remember if Isaid that Ulysses Mori
2
representative for West States.
Q, Prior to the end of May, who usually called on
Fleetwood on behalf of T.J.T.?
A, There are three that Isee frequently.
Q. Okay.
A, Doug Strunk, who is their salesman; Mike
Gentry, who is their general manager; and Terry Sheldon. 8 calling on us.
9
Q. Okay.
Q, Now, does T.J.T. supply tires and axles to
10
A. That's what Irecall.
Fleetwood?
11
Q. Now, you don't recall whether this was in
A. Yes.
12 person or on the telephone; right?
Q. Anything else?
13
A, Idon't,
A. Occasionally, we will buy shutters. They have
Q. Do you remember about how long after the first
a wide variety of products; but, typically, the
14
15 meeting this occurred?
purchases are tires and axles.
A, It was probably a day or two. It may have been
16
Q. So the first contact you had at all with Mr.
17 the same day.
Mori was late May of this year when he called on you as
a representative of West States?
Q. Now, did there come a time after that initial
18
19 conversation that you had that you recall an in-person
A. That's right.
20 meeting with Mr. Sheldon?
Q. And what did he represent to you that he was
doing when calling on you?
22 received a quote from West States and that the prices
A. He mentioned he was representing West States,
and he was interested in pursuing our business.
Q. What, if anything, did you tell him about doing
business with West States?
Page 11

A. Itold him I was happy with my current
supplier, At some point -- I don't remember when -- I
learned that he was with T.J.T. I don't remember if he
volunteered that or how Ilearned it.
But Isaid, "You are well aware of their
service level and the quality of their work, and Iam
happy with it, I f you are to gain our business, you
have to show me that you can do markedly better in some
area."
Iprobably mentioned price because I felt like
T.J.T. does about the best job of any tire and axle
supplier I've dealt with, with respect to service.
Q. Now, following this meeting in late May, were
you visited by Mr. Sheldon?
A. Ilet Terry -- it's a common practice for me to
let an incumbent supplier know if there's another
supplier that's interested in gaining our business.
Q. Okay.
A. So I let Terry know that this was happening, I
can't recall if he stopped by or if Icalled him.
Q. So at some point, either in person or by
telephone, you talked to Mr. Sheldon about Mr. Mori
coming by and pitching you for work?
A. That's right.
Q. All right. Now, what, if anything, did

1
2

8
9
10
11
12
13
14
15
16

have very much room to move on their price.
Q. Okay.

relate to him that West States' prices were
competitive?
A. Yes, Idid.
Q. And he showed you T.J.T.'s balance sheet?
A. Right, Not West States' but T.J.T.'s balance
sheet, right.
Q. And then he did more sales pitch
conversation?
A. Correct.

20
A, Yes.
21
Q. Who brought that name up?
22
A. This is where I'm unclear. One of the
23 practices Ido, if there's a new supplier, is I try to
24 determine who in our company might be using this

4 (Pages 10 to 13)
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1
2
So Icalled our home office; and they said that
3
Plant 08, as we call it, Riverside, was using West
4
States. So I do not recall if Ilearned from Plant 08
5
that Stuart was servicing that plant or if Terry said it
6
first, but Terry told me his name. I also talked to
7
Plant 08 about that.
Q. Do you remember who you talked to at Plant 08? 8
9
A. Matt Henderson.
10
Q. And he is the purchasing manager?
11
A. Correct.
Q. And you don't remember whether Terry gave you 12
13
that name or you got it from Matt or somebody else?
14
A. That's right. Idon't remember who mentioned
15
it first.
16
Q. Do you recall what, if anything, Terry told you
17
about Mr. Gardner?
18
A. Not well enough to swear to it.
19
Q. I will get to that since these other questions
may be jogging your memory. During this meeting with 20
21
Mr. Sheldon, was Mr. Ward present?
22
A. The meeting that I'm thinking of, when you ask
23
that question, is the one where Terry brought the T.J.T.
24
balance sheet into the sales pitch. And, no, Mr. Ward
25
was not there.
them.

sit here today, you recall Mr. Mori first contacting you
towards the end of May of this year; is that right?
A. That's right.
Q. And then the balance sheet meeting was within a
couple of days of that?
A. Iagree with that.
Q. And at that meeting, it was only Mr. Sheldon
and yourself present?
A. Correct.
Q. Now, during that meeting, the balance sheet
meeting, did Mr. Sheldon call Mr. Gardner on the
telephone?
A. No.
Q. Did you call Mr. Gardner on the telephone?
A. Icalled Mr. Gardner. Idon't think Terry was
there.
Q. Did you ever have a chance, subsequently, to
talk -- well, strike that. Let me ask this. Did you
ever reach Mr. Gardner?
A. Yes, Idid.
Q. Did you talk to him just once or more than
once?
A. I only recall one conversation.
Q. What did you talk about?
A. Iasked him about Riverside. He went into the
Page 1;
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Q. Was there another meeting where Mr. Ward was
present?
A. Yes.
Q. How long after that, the balance sheet meeting,
did you meet with Mr. Ward?
A. I don't have a date for the balance sheet
meeting; but I believe the meeting with Mr. Ward was on
the 11th of July, if I'm not mistaken.
Q. I will get back to that in a minute. So let's
go back to Stuart Gardner for a minute. Do you remember
whether or not this meeting was on May 30th?
A. Which meeting are you referring to?
Q. The balance sheet meeting.
A. I don't remember.
Q. Now, while you were with Mr. Sheldon, was there
anybody else present?
A. No. And, again, we are going back to the
balance sheet meeting?
Q. Yes. Right now, let's just say that we are
talking just about the balance sheet meeting. This is
sometime at the end of May of 2007; right?
A. It was within a few days of me receiving the
quote from Mr. Mori. I didn't record the date -- or I
don't remember recording the date.
Q. But I think you testified earlier that, as you
~
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2
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6
7
8
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11
12
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15
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18
19
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24
25
w

relationship that they had. I t sounded positive. And I
asked him what he knew about the company's ability to
service us, you know, trying to determine whether it
would be similar service.
He said that he wasn't affiliated with the
branch of the company that would be servicing us. He
wasn't sure where the tires and axles would come from.
Ithink he mentioned Phoenix, but that's all I can
recollect about that conversation.
Q. He said that they were planning on getting
tires and axles from Phoenix?
A. He said he wasn't part of the plan, and he
didn't know where the tires and axles would come from.
Q. Did he say anything about Mr. Mori?
A. Idon't recall any comments about Mr. Mori.
Q. Did he say anything else, besides where he
thought materials were going to come from, about West
States during that conversation?
A. I think he mentioned Phoenix and Orange County
as being recyclers. There is a location in Utah that
Mr. Mori mentioned, but Idon't remember the location.
Igot the impression from Mr. Gardner that he didn't
think the location in Utah was a recycler, that it
didn't do recycling activities.
Q. I s it fair to say that Mr. Gardner was not a
~
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1 proponent of the West States operation in Idaho?
2
A. Idon't think that's fair to say.

1 can about a potential supplier. The nature of my
2 business is that Ihave to have ultimate faith in the

3
Q. Did he give you a sales pitch for the Idaho
4 operation?
A. He didn't give me a sales pitch because he
5

3
4

suppliers to deliver products or my line shuts down,
which is not an option.
So I go about trying to learn as much as Ican

7

7
8
9

them. So if Ilearn of a name during the course of a
conversation, typically I'll call and get their opinion.
Q. Now, after the balance sheet meeting, did you

8

service us.
Q. Did you ever discuss with Mr. Sheldon, at the

11 mean the one with Mr. Ward. Any other conversations

12 about the subject matter of either West States or Stuart

15 about every word that was uttered.

15 from Mr. Mori about them wanting to find a location in

17
18
19
20
21
22
23
24
25

17 me, you know, are they going to -- you know, are they
18 developing business here locally?
Ithink he was hearing it through the
20 grapevine, but Ihave no idea where he thought to ask m~
21 that question. I will just add that it is typical for
22 an incumbent supplier to ask questions about what the
23 other competitor is doing. Naturally, they want to hold
24 on to the business, if they can.
25
Q. Let's go to the July 11th meeting with

Mr. Gardner?
A. Iremember he had a very favorable opinion of
Mr. Gardner and -Q. This -- go ahead. I'm sorry.
A. Ithink that they have just known each other
from doing business many years in this industry.
Q. Did Mr. Sheldon have the same opinion of Mr.
Mori?
A. He said that Mr. Mori had worked with him for

1 Mr. Ward, shall we? First of all, it took place at your

1 ten years and that he had given Mr. Mori a lot of
2 different opportunities to run parts of the business. I
3 felt like he had a positive opinion of Mr. Mori. He was
4 perplexed by Mr. Mori's current actions.
5
Q. Did he say that he had filed the lawsuit
6 against Mr. Mori?
7
A. At that meeting, Idon't believe so. And Iam
8 referring to the balance sheet meeting.
9
Q. Right.
10
A. At some point, Iwas aware that they were
11 filing suit because Mr. Ward came in.

A. Yes. And can Ialso say that Ibelieve it was
July l l t h ? I don't have it documented in front of me;
5 but I believe, to my recollection, it was July 11th.
6
Q. And besides Mr. Ward, who else was present?
7
A. Mr. Sheldon and an assistant to Mr. Ward; I
8 think his name was Tyler. I'm not certain of that.
9
Q. Mr. Anderson?
10
A. Idon't recall his last name.
11
Q. Anybody else?

13 Mr. Gardner, did Mr. Sheldon suggest you call
14 Mr. Gardner?
15
A. Ithink you misspoke. You said, ". . . balance
16 sheet meeting with Mr. Gardner . ."
17
Q. Idid misspeak. It happens a lot. When you

Q. What was the purpose of that meeting?
13
14
A. You know, Ithink they were just trying to
15 determine some of the things that are along the lines 01
16 what you're asking. Did Mr. Mori come here? Call on
17 me? Solicit business? That was the nature of the

.

19

he suggest that you call Mr. Gardner?

21 to call Mr. Gardner. He mentioned his name in the
22 course of conversation.
23
Q. Is it your standard practice to ask competitors
24 about other people who work for those competitors?

3
4

19

Q. Anything else besides just whether he had

21
A. Items related to -- as in, was there a
22 quotation made? Itold them that there was. Idid not
23 show them the quotation. It's my practice not to share
24 competitor's quotes with each other.
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Q. Now, after you talked to Stuart Gardner, have
you talked to anybody else at West States about either
doing business here or doing business in California?
A. The only other person that's contacted me from
West States -- and Mr. Gardner never contacted me. I
called him once, and that was the only conversation we
had.
But there was an e-mail from someone named
Steve -- he didn't say his last name -- and it was
talking about locating a business site in Boise. At
that time, Itold him Iwasn't going to have any more
conversations with West States until the legal matter
was settled, which Iwas aware of.
Q. And why was that? Why no more conversations
until the legal matter was settled?
A. Well, Ifelt like Ididn't know -- Ihave never
been involved in one of these situations, and Ididn't
know if Iwas exacerbating the problem by potentially
doing business with someone who was under legal
proceedings from another supplier. So rather than study
it, Ijust decided it was safer just to put it on hold.
Q. You know who Mr. Pritchard is; right?
A. Ido know his name.
Q. Without telling me anything you said to
Mr. Pritchard, Ijust want to ask you if you did --

was doing was not legal?
A. I don't remember the wording, but it was clear
that they were displeased that Mr. Mori was not adhering
to his non-compete.
Q. Did that same displeasure exist as to West
States?
A. Idon't remember any comments being made
against West States.
Q. Was there any suggestion made that if you did
business with West States your relationship with T.J.T.
might be in jeopardy?
A. NO.
Q. Now, right now, T.J.T. is the oldest supplier
of tires and axles to the manufactured housing industry
in this area, isn't it?
A. Idon't know that for certain. They are our
only supplier at this point.
Q. Besides West States and T.J.T., have you been
pitched by anybody else to deliver tires and axles in
this area?
A. No. Ihave never had anyone pitch me. There
was a time when axles were in short supply; and we
talked about buying axles out of Indiana, direct from a
manufacturer, not recycled axles. But that was a couple
of years ago, and we never did buy any.
Page 23

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Now, let's go back to Stuart Gardner for a
minute. Okay? Do you recall where you got his phone
number?
A. Idon't.
Q. Sometimes Iskip around when Ithink of things.
A. That's okay.
Q. Ihave to go back to the July 11th meeting
again. How long did the meeting last?
A. The July 11th meeting?
Q. Correct.
A. Iwould say, fifteen or twenty minutes.
Q. Have there been any subsequent meetings with
Mr. Ward or Mr. Anderson, Tyler, regarding this lawsuit?
A. No.
Q. How about subsequent meetings with Mr. Sheldon
about this lawsuit?
A. Terry visits me periodically. He probably is
in my office once every two weeks, and that's nothing
new. It's not an -- it's not with the advent of the
visit of Mr. Mori. He has always come to visit
frequently.
During the course of that, usualh/ he asks,
"How is T.J.T. doing for Fleetwood?" Occasionally, the
subject of Mr. Mori will come up; but it's not a routine
thing.
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A. I'm sorry. Iwas thinking of a different
Mr. Pritchard.
Q. Mr. Pritchard is your general counsel; right?
A. Gary Pritchard, right, with Fleetwood. Right.
Q. Without saying anything that you talked about,
all Iwant to know is: At any time after you met with
Mr. Ward, did you have the opportunity to discuss that
conversation with Mr. Pritchard?
A. No.
Q. Same -A. Let me think about that for a minute.
Q. Okay.
A. Ididn't contact Mr. Pritchard until Iwas
subpoenaed. And during the course of that conversation,
Iprobably -- in relating what Iknew about it, I
probably said that Ihad met with Mr. Sheldon, with his
lawyer. But, again, Idon't -- Ididn't keep a
documentation of the conversation.
Q. That's fine. Imay have asked you this
already, and Iapologize if Idid. Besides Mr. Gardner,
did you talk to anybody else at West States?
A. You did ask me that, and Isaid that there's a
man name Steve who e-mailed me.
Q. Right.
A. Idid not talk to him.
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Q. Anybody else?
A. Idon't recall talking to anybody else.
Q. Now, since you were served with my subpoena,

1 during the course of the conversation, your conversation
2 with Mr. Gardner?
A. Ithink what he said is that -- Ithink he made
3

5 the subject matter of this lawsuit?
6
A. He called me earlier this week and asked how
7 they were doing, and Imentioned that Ihad been
8 subpoenaed in the matter.
Q. What, if anything, did Mr. Sheldon say about
9
10 that?
11
A. He said that he and his lawyer would be here.
12
Q. That's ail?

she was part of the -- she was part of the leadership
that would be taking care of the account.
But that's very foggy. I'm really reaching
8 here. Iprobably shouldn't have said anything because
9 it's -- he may have mentioned -- can we strike some of
10 that or can Isay that -- Ithink he mentioned that he
11 was divorced. Idon't remember in what -- to what
12 degree that was supposed to be important to the

15 to call Gary and find out what we needed to do -16 Pritchard.

15 Mr. Gardner about the divorce?
16
A. No.

18 or Mr. Ward or Mr. Gardner, did the subject matter of

18 Mr. Sheidon. Do you recall asking Mr. Sheldon whether

20 during the course of those conversations?
21
A. And that was during the course of the
22 conversations with --

20 ability to service Fleetwood?
21
A. Idon't remember ever asking that.
22
Q. Iguess I am curious as to how the subject

5
6

25 the subject matter of Stuart Gardner's divorce from

5 the divorce, or the pending divorce. Idon't know if
6

it's complete or not.

6

8 in an e-maii. I think Terry mentioned it during the
9 balance sheet meeting.
Q. And what did Terry say about it?
10
11
A. What specifically are you looking for?
12
Q. I will rephrase. What I am interested in is:

8 in their head, Idon't know what their rationale is.
9
Q. Before Mr. Mori sent you this e-mail, had you
10 asked him whether it was relevant; or did he just
11 volunteer this information?
12
A. He volunteered it.

16
17

A. So he thought it was relevant to bring it up.

Q. You had one conversation with Mr. Gardner;

record.

19 with Mr. Sheldon?
20
A. Yes.
21
Q. But you don't remember the specifics of the
22 conversation?
23
A. That's correct.
24
Q. Now, let's turn to Mr. Gardner. Did

Q. During that conversation, was there any
19
20 discussion about the financial health of West States?
21
A. I don't recall any conversation about

Q. How about regarding the internal workings of
23
24 the company?
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Ido not remember all of the specifics of what
they were doing to take care of that, but what Irecall
is that it was a favorable opinion on both sides.

8
9
10
11
12

the purchasing manager at Riverside.
The only other thing Iremember clearly about
that conversation is that he wasn't certain where we
would be serviced from, which is something Ihave
already stated.

16

A. Yes. He asked me to think about that. I n his

19 that was something that Iwould want to consider.
20 Naturally, Iwas.
21
Q. Did he also ask you to consider supply issues,
22 where the tires and axles would come from?
23
A. Yes.
Q. And what did he tell you at that point?
24
25
A. Idon't recall his exact wording.

1
Q. Can you give me the gist of what he said?
2
A. Not being part of that industry, Idon't
3 understand exactly how the alliances are struck with
4 dealers to get the tires and the axles and I-- so I
5 don't know exactly how all of that transpires.
6
It's really none of my concern, as long as I
7 can get the tires and axles. Itypically determine
8 whether a supplier is a reliable supplier by talking to
9 their current customers. Ididn't delve into that very
10 far.
11
Q. Did Mr. Sheldon suggest, during that
12 conversation, that West States might have difficulty
13 getting tires and axles in this market?
14
A. Idon't recall that being said. The question

1

A. He mentioned Newco as a cooperative effort

3
4
5
6

more, but it seemed to me it was an operation to try to
service areas that were heretofore too far outbound for
either one of the companies individually to service. I
didn't pay a lot of attention to that, honestly.

8
9
10
11
12
13

conversation with Mr. Sheldon about whether or not Newcc
could service Fleetwood in Idaho?
A. The only thing Iremember about Newco is that
its existence was uncertain. There were some disputes
between the two companies. Again, Ididn't pay a lot of
attention to that because no one from Newco was talking

MR. SMITH: I am about done. Why don't we take

21

MR. SMITH: I'm done.
MR. WARD: Ihave none.
(The deposition stood adjourned at 10:48 a.m.)

*xx

CERTIFICATE

I, LORI A. PULSIFER, Certified Shorthand
Reporter, do hereby certify that:
The foregoing proceedings were taken before
6 me, at which time the witness was placed under oath; an(
The testimony and all objections made were
8 recorded stenographically by me and were thereafter
9 transcribed by me; and
The foregoing is a true and correct record to
11 the best of my skill and ability; and
12
Pursuant to request, notification was provided that
13 the deposition Is available for review and signature;
4

Ihave hereunto set my hand and seal this 23rd

17 intimated that they wouldn't be able to.
18
Q. Now, did the conversation with Mr. Gardner make
19 you not want to do business with West States; or did it

18 day of September 2007.

21
A. The only thing that conversation had to do -22 or had as an impact on me was to find out how close
23 their recycling operation would be.
25

LORI A. PULSIFER, CSR, RMR, CRR
Certified Shorthand Reporter
Idaho Certificate 354

operation of what was called Newco?
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I.
BACKGROUND
A.

Material Undisputed Pacts.
The material facts in this case are straightforward and undisputed. Mori has a long

history with tire recycling in the manufactured housing ("MH") industry, and he gained his
experience long before his employment with T.J.T. Inc. ("TJT" or "Plaintiff'). Mori first entered
the MH industry around 1975 when he went to worlc for West States Recycling ("West States").
Deposition of Ulysses Mori ("Mori Depo."), dated August 15,2007 and attached to the Affidavit
of Tyler J. Anderson filed on September 21,2007 ("Anderson Aff."), at 9: 18-21. At the time,
West States merely collected used tires, checked them for usability, and then resold then1 to a
MH factory.1 Mori. Depo at 10:12-11:7. The business initially employed only three or four
people. Id. at 14:2-9. Shortly after Mori's arrival at West States, the law changed, allowing both
tires and axles ("tirelaxles") to be removed from manufactured homes and reused, and Mori was
one of the initial people to get involved in the newly created process of "recycling" tirelaxles for
the MH industry. Id. at 10:17-20; 12:12-13:18. As a new "recycler" of tirelaxles, West States
was approved by government entities such that it could collect tirelaxles that were used for the
transport of MHs, inspect and repair those tirelaxles pursuant to approved inspection techniques,
and then resell those "recycled" tirelaxles to the factories that were producing and selling MHs.

Id. Mori's responsibility was to (1) contact MH dealers and retailers in order to buy their used

1 "Manufactured homes" used to be called trailers. At one time, manufactured homes grouped
together were called "trailer parks." Now the more often used term is "Manufactured home
subdivision."
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tires and axles2 and (2) contact the MH factories in order to sell them the "recycled" tires and
axles. Id at 12:15-18.
Mori continued with West States until 1980 when the founder died of cancer. Id at
14:12-15: 12. He then started up his own company, Leg-It Tire Company ("Leg-It"), in the same
"recycling" business. Id at 18:1-12. He rented a site in Thornton, California, invested $1,500,
and went looking for tirelaxles to recycle. Id at 18:13-19: 17. Over the next seventeen years
Mori built the volume of Leg-It's business. Id at 19:18-20:22. Leg-It sold two products: fifty
percent of its business was the sale of recycled tirelaxles to MH factories, and the other fifty
percent was the sale of unrecycled or "raw" tirelaxles to competitors, like TJT, who would then
recycle the tirelaxles. Id at 23:19-25: 13. Leg-It had one facility, in Woodland, California,
where tirelaxles were recycled, and the recycled tirelaxles were mostly sold to four or five MH
factories in Northern California. Id. at 20:25-23:2. Mori found that the California MH factories
had no loyalty to him personally; instead, he had to constantly worlc to provide the best price in
order to maintain their business. Id. at 22:24-23:18.
In 1997, Mori sold the business to TJT for $1,000,000, which included $412,500 in cash
and the rest in TJT stock. Id at 37: 16-39:3. TJT was also in the tirelaxles recycling business,
but TJT was much bigger and had recycling facilities in multiple states: Idaho, Oregon, and
~ashington.3Id. at 29:23-30%. Unlilce Leg-It, TJT sold recycled tirelaxles to MH factories in

2 Dealers and retailers sold their manufactured home and delivered it to the end customer and
then they would sell the leftover tires and axles to "recycling" businesses.
3 TJT has also added an additional recycling facility in Colorado and it has other properties in
Arizona and New Mexico. Sheldon Depo. at 37: 18-38:23.
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multiple states outside of California. By purchasing Leg-It, TJT strengthened its position in
California and removed a strong competitor in Northern California.
At the time of the sale oE his business, Mori was promised a prominent role in the new
merged company. He signed an Employment Agreelnent that made him a Senior Vice President
and the General Manager of the Leg-It division of TJT, with an initial base salary of $150,000
and with a tenn that ended on June 24,2001. Id. at 39:12-23; Anderson Aff., Exhibit 4 at 7 1.3
& 1.4(a). Paragraph 2.5 of the Elnployment Agreement refelxed to a Non-Competition

Agreement and indicated that these two documents "(collectively, the 'Employment
Documents') contain the entire understanding between the parties hereto with respect to
employment, coinpensation and benefits of the Employee." Anderson Aff., Exhibit 4. The
Non-Competition Agreement was not tied to the date of the sale of Leg-It. Anderson Aff.,
Exhibit 5 at 7 4(a). Instead, the Non-Competition Agreement becanle effective only after Mori's
employment ended and it applied to TJT's business, not just Leg-It's business:
[Mori] sl~allnot, directly or indirectly, either for himself or any other
Person, engage or invest in, own, manage, operate, finance, control, or participate
in the ownership, management, operation, financing, or control of, be employed
by, associated with, or in any manner connected with . . . any business whose
products or activities compete in whole or in part with the products or activities of
the E J g and/or Leg-It, anywhere within 1000 miles of any facility owned or
or Leg-It.
operated by the
Id. at 7 4(a)(i).

In addition to his executive position, Mori was also given a spot on the board of directors
of TJT, a position he maintained continually until January 12, 2007. He hoped to be an
instrumental part in growing TJT and thereby increasing the value of his stock and possibly
running the company some day. Almost immediately, however, he found himself demoted and
excluded. For example, within a year, he was unilaterally removed from his position as General
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Manager of the Leg-It division. Mori Depo. at 47:25-48:20; Deposition of Terrence J. Sheldon
("Sheldon Depo") taken on September 13,2007 and attached as Exhibit A to the Affidavit of
Stephen C. Smith filed concurrently ("Smith Aff.") at 46:22-47: 13. I3e was moved into "new
business development," working out of California, but he was marginalized in that position.
48:21-49:6. For example, despite his job title, he was told to stay out of the negotiations for a
big new MH account, Oaltwood I-Iomes. Mori Depo. at 49:7-49:16. After a year of failed
negotiations, TJT's leadership finally allowed Mori to get involved and he soon landed the
account. Id. at 50:22-52:12 & 545-55:6. Similarly, Mori had an important role in bringing a
competitor, Hanger Enterprise, to the negotiation table regarding a possible merger but then he
was surprised to find himself excluded from the actual negotiations, to the ultimate detriment of
TJT. Id. at 51:7-52:21.
Hoping to get more involved in the company, in 2000 Mori moved to Idaho and took a
new position as Corporate Sales Manager. Id. at 49:17-50:19. His role was to coach the buyers
of raw tirelaxles and to coach the managers of different "recycling" facilities regarding their
relationships with the various MH factories. Id. at 57:22-59:17. He also developed an
accountability program that provided extra value to dealers oftirelaxles and was helpful in
acquiring and maintaining dealer business; in fact, he spent much of his time developing and
speaking regarding this new program. Id. at 60: 16-63:4. However, he continued to feel
underutilized and unable to impact the business. For example, he was often ignored by managers
of TJT's recycling facilities. The leadership at TJT, particularly Larry Sheldon, supported the
factory managers and aslted Mori to keep his distance. Id. at 69:21-70:6 & 75:6-23. Sheldon
described Mori as an "overall troubleshooter" who only got involved with the sales accounts of
TJT's local recycling facilities if a problem arose. Sheldon Depo. at 5 1:8-52:8; Deposition of
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Larry Bill Prescott ("Prescott Depo."), taken on September 14,2007 and attached as Exhibit B to
the Smith Aff., at 38:20-39:5 ("Q. Once Mr. Mori arrived in Idaho, he was not in charge of
individual factory accounts in this state, was he? A. No, I don't think so. Q. And he actually
wasn't in charge in Oregon, Washington, or California either, was he? A. No."). Mori was
never involved with any orthe Idaho tirelaxle recycling facilities because that was Sheldon's
personal territory. Sheldon Depo. at 52:2.
Instead of being involved in sales of tirelaxles, Mori ended up spending most of his time
loolcing for new product lines to develop, like inetal buildings or Thermo-shield roofing in
Brazil. Mori Depo. at 74:24-75:5; Prescott Depo. at 25:23-28:ll; Sheldon Depo. at 117:5-118:4
In addition, Mori was involved on the board of directors for Newco, LLC, a joint venture
between TJT and West States. Mori Depo. at 132:25-133:8. Newco did tirelaxle business in
Arizona and ended up competing with TJT for some business. Sheldon Depo. at 110:12-111:11;
Mori Depo. at 134:24-143:18. Mori, Prescott, and Sheldon represented TJT on Newco's board
of directors and West States also had three of its top executives on Newco's board. Mori Depo.
at 133:20-134:11. During Newco's existence, the pricing of tirelaxle contracts with MI3
factories was openly discussed between West States and TJT management. Id. at 134:24-143:18.
Newco eventually failed due in part to the downturn in the MH industry. Sheldon Depo. at
106:3-108:5. Eventually, in early 2006, Mori was moved into TJT's new real estate business,
and Mori almost completely discontinued his involvement in tirelaxle sales. Sheldon Depo. at

In or around January 2007, Mori had a conversation with an 18% shareholder of TJT,
Paul Smith. Mori Depo. at 129:9-132:23; Prescott Depo. at 17:19-23:3; Sheldon Depo. at 54:2260:8. Mori expressed interest in buying out Smith if Smith ever desired to sell. Mori Depo. at
DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT - 5
42746.0002 1056352.3

129:9-132:23. Within a couple days, Mori was called to a meeting before Terry Sheldon and
Larry Prescott and falsely accused of trying to manipulate the stock price. Id Sheldon asked
Mori to resign, accusing Mori of falsely telling Smith that the board of directors was interested in
buying Smith's stock. Sheldon Depo. at 59:7-11. The subsequent deposition testimony of
Sheldon and Prescott, however, clarifies that Smith incorrectly and mistakenly assumed that
Mori was acting on behalf of board and there are absolutely no facts suggesting that Mori
intentionally created that impression. Prescott Depo. at 18:6-25. The accusations of Sheldon
and Prescott, however, caused Mori to realize that he was no longer wanted. Mori Depo. at
130:l-13. So, on January 12,2007, Mori resigned from TJT's Board of Directors,
He then contacted West States who indicated it would hire Mori to sell tirelaxles to MH
factories in Idaho and wherever else it could expand its sales. Id at 71:7-10. On February 7,
2007, Mori resigned his employment at TJT. On or about February 20,2007, West States hired
Mori as a salesman and paid him a salary of $150,000, well over the $85,000 he was making at
TJT. Id. at 75:24-76:l & 91: 19-92:4.
West States hired Mori to be a salesman and to grow its business wherever he could grow
it. Id at 84:4-85: 1. West States does not sell metal buildings and it does not ask Mori to manage
its real estate holdings. Instead, Mori is able to return to his roots, the sales that he excelled at
many years ago when he grew Leg-It in Northern California. Id at 73: 15-23. As a salesman for
West States, Mori began contacting MH dealers and factories in various states, including Idaho.
All of these MH dealers and factories are public knowledge (published in a national directory)
and would already be well known by West States' management. Sheldon Depo. at 74: 1-12 ("Q.
Well, doesn't the National Manufactured Housing Association put out a directory . . . and it
contains all of the factories that potentially could buy tires and axles from anybody? A. I
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believe they put out something like that.").4 Idaho has MH factories in Weiser, Caldwell,
Nampa, and Boise, and TJT has been the only supplier for those MH factories. Sheldon Depo. at
36:l-5 & 39:3-19; Deposition of Mark Edward Stevens ("Stevens Depo."), taken on September
21,2007 and attached as Exhibit C to the Smith Aff., at 22: 13-25 ("1 have never had anyone
pitch me."). Mori has been attempting to break TJT's monopoly in Idaho. Mori, however, has
few if any connections in Idaho, since Sheldon exclusively serviced the state for TJT. Sheldon
Depo. at 52:2. For example, Mark Stevens, purchasing manager for Fleetwood Homes and its
MH factory in Nampa, indicated in his deposition that he "didn't lmow Mr. Mori as a part of
T.J.T. I-Ie first called on me near the end of May [2007] as a representative of West States."
Stevens Depo. at 9:22-10:2. Mori believes West States can ultimately compete successfully with
TJT in Idaho because West States is a better run company, with less overhead, and can offer a
better price. Mori Depo. at 110:8-112:2. During his conversations with the Idaho MH factories,
however, Mori learned that West States would need to establish a recycling facility in Idaho in
order to convince MH factories that the supply of tirelaxles would be dependable. Id. at 83:21-

In order to justify its need for the enforcement of a non-compete against Mori, TJT has
repeatedly alleged that Mori is disclosing confidential information that he gathered during his
time on the board of directors. For example, when TJT filed its Complaint in this matter, it
alleged that Mori had "created a directory of TJT customers for use in connection with TJT's
marketing efforts." In his Answer, Mori unequivocally denied that allegation. Answer fl 17.
Not surprisingly, when Sheldon was asked to confirm the details of that allegation, he indicated
he was completely uninformed about that purported "directory" and he admitted that all the
information is in fact public lu~owledge,such that it would be pointless for Mori to either create
the list or to "steal" it. Sheldon Depo. at 73: 11-74:12. Despite Mori's denial and Sheldon's lack
of supporting evidence, Plaintiff filed a Statement of Undisputed Facts that claims that "Mori
created a directory of TJT customers for use in connection with TJT's marketing efforts."
Statement of Undisputed Facts fl 14. In support of that "undisputed" fact, Plaintiff cited its
Complaint, which was specifically denied by Mori's Answer, and a portion of Mori's Deposition
that does not in any way support that factual assertion.
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84:3. West States has since rented a space for a recycling facility. In order to have raw tires for
the Idaho facility, Mori has made sales calls in various states.5 id. at 101:13-22.
TJT, however, has improperly blocked West States' elforts to fairly compete. TJT
believes that Mori should not be able to work in the tirelaxle recycling business anywhere in the
West. For example, in his deposition, Sheldon specifically indicated that Mori should not be
able to do any tirelaxle recycling sales work in Arizona. California, Colorado, Montana, New
Mexico, Oregon, Utah, Washington, or Wyoming. Sheldon Depo. at 26:25-28: 1. Similarly,
Prescott testified that Mr. Mori should not be allowed to work "in any aspect of the tire and axle
business for the manufactured home industry." Prescott Depo. at 42:4-7. Of course, this
protectionist attitude fits with TJT's experience to date. TJT has been faced with very little
competition for its products. As explained in Sheldon's deposition, TJT does not have any
co~npetitorsin Idaho, Washington, or New Mexico, only has West States as a coinpetitor in
Southern California, only has one competitor in Northern California, and has had no successful
colnpetitors in Colorado. Sheldon Depo. at 39:3-46:21
In order to continue its monopoly and protect itself from increased competition from
West States, TJT has repeatedly contacted MI-I factories and retailers and informed tbe~nthat
Mori is in breach of a non-compete agreement and litigation is on-going. Stevens Depo. at
12:2-8; 21:25-22:4; Sheldon Depo. at 96: 14-98:3 (Sheldon admitting that be discussed the
noncompete litigation with two California raw tirelaxle suppliers). Those accusations have
worlced just as TJT intended. For example, Stevens testified:

5 Mori's only contact in Northern California on behalf of West States was a contact with Mike
Bettleyon, an independent collector of raw tirelaxles who is believed to collect andlor sell raw
tires in Idaho. Id at 100:2-12 & 88:2-20.
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At that time, I told him I wasn't going to have any more conversations with West
States until the legal matter was settled . . . I didn't know if I was exacerbating
the problem by potentially doing business with someone who was under legal
proceedings from another supplier. So rather than study it, I just decided it was
safer just to put it on hold.
Stevens Depo. at 24:8-21. Mori further testified:
As a matter or fact, I haven't been successful with any sales in the area. And as
I've been lnalcing my sales calls, I was told that a group of people, which included
TJT's attorneys, have made sales calls or calls on the factories here in the area and
that they have made it clear in a couple of cases that because of the visits with the
attorneys, that they didn't want to do any business with West States until the
lawsuit was cleared out.
Mori Depo. at 109:18-100:2; see also id. at 145:9-13 ("I'm not malcing any successful sales calls
because of the lawsuit."). With these "sales" calls, TJT has been able to colnpletely avoid any
competitor in-roads. Prescott Depo. at 12:25-15:12 ("Q. Since the departure of Mr. Mori, have
you noticed any reduction in the nunlber of sales to factories in the time period he's been gone
from the company? A. No."); Sheldon Depo. at 86:16-87:13 ("Q. Sitting here today, you can't
tell me what the great and irreparable damage and harm for which there is no adequate remedy at
law is; but at some point you are going to tell me? Right? A. Right.")

B.

Procedural Posture.
On June 1,2007, TJT filed a Complaint and Demand For Jury Trial ("Complaint"). The

Complaint alleged that Mori had an enforceable noncornpete agreement with TJT but was
violating that agreement by worlcing for a TJT competitor. It further alleged that Mori had
purposely acquired confidential information during his time on TJT's board of directors and was
now disclosing those company "secrets" to West States and using the "secrets" to compete with
TJT. Based on those allegations, TJT brought nine causes of action: injunctive relief, breach of
fiduciary duty, breach of a non-competition agreement, breach of a confidentiality agreement,
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breach of a non-solicitation agreement, breach of the implied covenant of good faith and fair
dealing, tortious interference wit11 prospective economic advantage, tortious interference with
contractual relations, and imposition of a constructive trust upon illegal proceeds and proiits.
Mori filed his Answer on June 20,2007, admitting that he is employed by a competitor of TJT,
but Mori denied that he is in violation of an enforceable non-competition agreement or that he is
disclosing any confidential information of TJT.
On September 21,2007, TJT filed a motion for partial summary judgment, memorandum
in support, and Statement of Undisputed Facts (collectively, "Plaintifrs Motion"). Plaintiff's
Motion argues for partial summary judgment as to the enforceability of the Non-Competition
Agreement and Mori's alleged breach of that agreement, but Plaintiffs Motion leaves damages
for a later determination.
Defendant has filed this memorandum both in opposition to Plaintiffs Motion and in
support of Defendant's own Motion for Surnmary Judgment, filed concurrently (collectively,
"Defendant's Motion"). Defendant's Motion aslcs this Court for summary judgment as to & of
Plaintiff's claims. As explained in detail below, the Non-Competition Agreement is
unenforceable, pursuant to California law, and Plaintiff haas no facts to suggest that Defendant
has or will disclose any confidential information,

11.
STANDARD OF REVIEW FOR SUMMARY JUDGMENT
A party moving for summary judgment has the burden of proving the absence of any
genuine issue of material fact that would allow judgment as a matter of law. Celotex Corp. v.

Cattrett, 477 U.S. 3 17,322 (1986). Once the moving party has met its burden, the burden then
shifts to the nonmoving party to "present significant probative evidence tendin9 to support its
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claim or defense." Intel Corp. v. HartfovdAcc. & Indem. Co., 952 F.2d 1551, 1558 (9th Cir.
1991) (emphasis added). Only facts which bear on the outcome of the suit under the applicable
law are material. Andevson v. Liberty Lobby, Inc., 477 U.S. 242,248 (1986).
The nonmoving party has failed to meet its burden if the record, talcen as a whole, could
not lead a rational trier offact to find for the nonmoving party. Id. It is not sufficient for the
opposing party to ask the court to make inferences based upon tenuous speculations rather than
potentially valid conclusions that could be grounded in evidence in the record. Id. It is
well-established that the nonmoving party cannot rely on mere speculation and conjecture to
create an issue of fact. Hahn v. Sargent, 523 F.2d 461,464,467 (1st Cir. 1975) (nonmoving
party entitled to all favorable inferences, but may not build a case on the "gossamer threads of
whimsy, speculation and conjecture"; the evidence manifesting the dispute nus st be substantial).
"Legal memoranda and oral argument are not evidence and do not create issues of fact capable of
defeating an otherwise valid summary judgment." Estrella v. Brandt, M D., 682 F.2d 814,820
(9th Cir. 1982). When an opposing party merely relies upon naked allegations and speculation,
that party fails to demonstrate that a genuine issue of material fact exists. Roley v, New World
Pictures, Ltd., 19 F.3d 479,482 (9th Cir. 1994); In re Worlds of Wonder Securities Litigation,
814 F. Supp. 850,856,861 11.8 (N.D. Cal. 1993), rev'd on other grounds, 35 F.3d 1407 (9th Cir.
1994), cert. denied 5 16 U.S. 868 (1995). "[Olptimistic conjecture, unbridled speculation, or
hopeful surmise will not suffice." Vega v. Kodak Carribean Ltd., 3 F.3d 476,479 (1st Cir.
1993); see also Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388,401,987 P.2d 300,313
(1999). "[A] mere scintilla of evidence or only slight doubt as to the facts is not sufficient to
create a genuine issue of material fact for purposes of summary judgment." Sanzuel v. Hepworth,
Nungester & Lezanziz, Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 (2000),
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Based upon the documents, deposition transcripts, and affidavits filed in this case, the
Defendant has met his burden under Rule 56 and, conversely, the Plaintiff has failed to meet its
burden. Plaintiff cannot produce a "scintilla of evidence" to refute the evidence that Defendant's
actions as a new employee of West States are not in breach of any prior employment agreement
nor are they tortious in any respect. Therefore, for the reasons more Mly set forth below, the
Defendant respectively submits that its Motion For Summary Judgment should be granted and
the Plaintiff's Motion For Partial Summary Judgment should be denied.
111.

ARGUMENT
A close review of the Plaintiff's Complaint reveals that all of Plaintiff's nine claims are
based on two allegations of misconduct. Boiled down to the basics and removing all the bluster
and duplicative statements, Plaintiff claims that Defendant has an obligation (1) to refrain from
working for Plaintiff's competitors in the tireiaxle industry, which would include soliciting
Plaintiffs custo~nersand employees, and (2) to refrain from disclosing any of Plaintiff's
"confidential and competitively sensitive information." Plaintiff's Complaint alleges nine causes
of action arising from Defendant's alleged breach of those two obligations:
Injunctive Relief- "TJT will continue to be irreparably damaged and harmed by the
continued competition and solicitation of TJT's custo~nerbased within the housing
marltet." Complaint at 7 29.
Breach of Fiduciary Duty - "By improperly appropriating TJT's confidential
information, competing with TJT, and soliciting TJT's customers and employees, Mori
has breached, is breaching, and will, unless enjoined, continue to breach his aforesaid
fiduciary duty to TJT." Complaint at 7 33
Breach of a Non-Competition Agreement - "Mori has breached. . . his Non-Competition
Agreement by directly working for. . . West States Recycling, Inc. . . . and by soliciting
business from TJT's custon~ersprior to expiration of his respective Non-Competition
Agreement." Complaint at 7 38.
Breach o f a Confidentiality Agreement - "Mori has breached . . . the confidentiality
provision of his Non-Competition Agreement by using and disclosing confidential and
DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR SUMMARY
JUDGMENT AND rN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT - 12

competitively sensitive information belonging to TJT in connection with this employment
with West States Recycling . . . ." Complaint at 1 3 6 .
Breach o f a Non-solicitation agreement - "Mori has breached . . . his Non-Competition
Agreement by soliciting, diverting, talcing away, and attempting to talce away TJT's
custon~ersand the business and patronage of such customers prior to the expiration of his
Non-Competition Agreement." Complaint at 143.
Breach of the Implied Covenant of Good Faith and Fair Dealing - "By competing with
TJT and soliciting TJT's customers and employees, Mori has breached . . . the aforesaid
covenants of good faith and fair dealing . . . ." Complaint at 7 49.
Tortious Inter$rence with Prospective Economic Advantage - "By improperly
competing with TJT and soliciting potential customers of TJT, in direct violation of the
Non-Competition Agreement, Mori has intentionally and improperly interfered . . . with
TJT's prospective economic advantage to be derived from TJT's exclusive right to do
business without competition from defendant for two years." Complaint at 1152.
Tortious Interference with Contractual Relations - "Mori has intentionally interfered
with TJT's contractual relationships andlor business expectancies and has attempted to
induce TJT's customers to terminate their business relationships with TJT and begin
doing business with [Defendant]." Complaint at 157.
Imposition of a Constructive Trust - "By virtue of Mori's wrongful conduct, Mori is
attempting to illegally receive monies and profits that rightfully belong to TJT."
Complaint at 7 60.
As shown below, based on undisputed facts and as a matter of law, Defendant is not
required to refrain from working for a competitor of TJT and/or competing against TJT. Simply
put, the Non-Competition Agreement is void as a matter of California law and Mori's fiduciary
duty of loyalty to TJT ended when Mori left TJT. In addition, Mori has not disclosed any
confidential or competitively sensitive information nor does TJT have any such "intellectual
property" to protect.
A.

The Non-Competition Agreement Is Unenforceable.

1.

Pursuant To A Valid And Enforceable Contractual Choice of Law Provision,
California Law Applies.

Section 10(a) of the Non-Competition Agreement is a choice of law provision, which
states, "This Agreement shall be governed by, construed, interpreted and applied in accordance
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with the laws of the State of California, without giving effect to any conflict of laws rules that
would refer the matter to the laws of another jurisdiction." As with all provisions of the NonCompetition Agreement, TJT drafted this provision. Thus, TJT expressly chose to have
California law govern the Non-Competition Agreement.
Idaho, adopting the Second Restatement approach, allows parties to contractually chose
the applicable law: "Choice-of-law provisions are recognized in Idaho both in commercial and
noncommercial transactions." Great Plains Equip., Inc. v. Northwest Pipeline Corp., 132 Idaho
754, 765 n.3,979 P.2d 627,638, n.3; see also I.C. 5 28-1-105(1) (in the commercial transactions
context, "the parties may agree that the law either of this state or such other state shall cover their
rights and duties"). Plaintiff, in its Motion, explicitly concurs that California law applies with
respect to the Non-Competition Agreement. Therefore, pursuant to the Non-Competition
Agreement, drafted by TJT, and pursuant to Idaho's choice of law provisions, California law
should be applied in determining the enforceability of the Non-Competition Agreement.

2.

Pursuant To California's Longstanding Public Policy, Employment
Non-Competition Agreements Are Void As A Matter Of Law.

Under California law, the Non-Competition Agreement is unenforceable. California
Business and Professional Code Section 16600 states: "Except as provided in this chapter, every
contract by which anyone is restrained from engaging in a lawful profession, trade, or business
of any kind is to that extent void." Similarly, "antisolicitation covenants . . . which prohibit the
parties from soliciting each other's merchants for five years, are routinely viewed as, and voided
as, illegal restraints of trade under section 16600. Alliance Payment Systems, h c v. Walczer,
152 Cal. App. 4th 620,634 (2007).
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California's broad prohibition against non-competition agreements has been in place for
well over a century; it was well established and applicable in 1997 when Mori signed the
Non-Competition Agreement. See Bosley Med Group v. Abramson, 161 Cal. App. 3d 284,288
(1984) ("At least since 1872, a noncompetition agreement has been void unless specifically
authorized by sections 16601 or 16602. . . . Thus, an agreement by an einployee or independent
contractor not to compete with his former employer after leaving that einployn~entis void.")
(emphasis added); Kelton v. Stravinski, 138 Cal. App. 4th 941, 946-47 (2006). As explained
repeatedly throughout California case law,
California's public policy affirms a person's right to pursue the lawful
occupation of his or her choice. Our Legislature codified this public policy in
section 16600. It provides, "Except as provided in this chapter, every contract by
which anyone is restrained from engaging in a lawhl profession, trade, or
business of any kind is to that extent void." The nonsolicitation covenants here
are subject to section 16600 because they restrict appellants' ability to compete.
Strategix, Ltd v. Infocrossing West, Inc., I42 Cal. App. 4th 1068, 1072 (2006) (citations
omitted); see also Kelton v. Stuavinski, 138 Cal. App. 4th 941,946 (2006) ("California has a
settled public policy in favor of open competition."); Metro Traflc Control, Inc. v. Shadow
Traffic Network, 22 Cal. App. 4th 853, 859 (1994) ("California courts have consistently declared
this provision an expression of public policy to ensure that every citizen shall retain the right to
pursue any lawful employment and enterprise of their choice."); c$ Edwardr v. Arthur Anderasen
LLP, 142 Cal. App. 4th 603,630 (2006) (explaining that it is wrongful for an employer to even
attempt to get an employee to sign an employment noncompete because the employer has
leverage and employees are unlikely to know the provisions are unenforceable or even challenge
the provisions and future employers will shy away froin those einployees for fear of being
dragged into litigation),petitionfor review granted, 147 P.3d 1013 (Nov. 29, 2006).
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Other jurisdictions have recognized California courts' treatment of non-compete
agreements. For example, the federal district court for the Northern District of California held:
[Tlhe California courts have been clear in their expression that
section 16600 represents a strong public policy of the state which
should not be diluted by judicial fiat. Rather, the California courts
have repeatedly held that section 16600 should be interpreted as
broadly as its language reads. Muggill, 62 Cal.2d 239,242,42
Cal.Rptr. 107, 398 P.2d 147 (1965); Bosley Medical Group v.
Abramson, 161 Cal.App.3d 284,288,207 Cal.Rptr. 477 (1984). . .
Thus, the Court holds that California does not follow a "rule of
reason" to be applied in the interpretation of covenants restraining
coinpetition under section 16600. Fwthermore, while the
California courts may, in sonle circumstances apply a "rule of
reason" to only partial restrictions on competition, they have not
recognized geographical and temporal restrictions on competition
to be merely partial restrictions. Rather, the California courts do
not give force to such restrictions. This Court, applying California
law, cannot do so in this case either.

Scott v. Snelling & Snelling, Inc., 732 F. Supp. 1034, 1042-1043 (N.D. Cal. 1990).
California's prohibition of non-compete and nonsolicitation agreements contains only
two exceptions and those exceptions are interpreted narrowly:
Business & Professions Code section 16600 declares that every
contract by which anyone is restrained from engaging in their
lawful trade, business or profession is to that extent void. Business
& Professioils Code sections 16601 and 16602 permit broad
covenants not to compete in two narrow situations: where a person
sells the goodwill of a business, and where a partner agrees not to
compete in anticipation of dissolution of a partnership. The latter
sections reinforce the conclusion that covenants not to compete in
contracts other than for sale of goodwill or dissolution of
partnership are void. . . .
The clause here involved is not narrowly tailored. . . . Instead it is
an outright prohibition on coinpetition and is void, as the trial court
found.
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Kolani v. Gluska, 64 Cal. App. 4th 402,406-408 (1998) (internal citations omitted; emphasis
added). The exception for partners of a partnership and members of a limited liability company,
found in California Business and Professional Code Section 16602, is clearly inapplicable. The
exception for the sale of a business is also inapplicable but it warrants more discussion as this is
the exception upon which the Plaintiff exclusively relies.
3.

The Non-Competition Agreement In This Case Was Not Drafted To Fit
Within The Purpose And Requirements Of Section 16601 And Therefore Is
Void As An Unlawful Restraint On Mori's Employment.

California Business and Professional Code Section 16601 states:
Ally person who sells the goodwill of a business, or any owner of a
business entity selling or otherwise disposing of all of his or her
ownership interest in the business entity, or any owner of a
business entity that sells (a) all or substantially all of its operating
assets together with the goodwill of the business entity, (b) all or
substantially all of the operating assets of a division or a subsidiary
of the business entity together with the goodwill of that division or
subsidiary, or (c) all ofthe ownership interest of any subsidiary,
may agree with the buyer to refrain from carrying on a similar
business within a specified geographic area in which the business
so sold, or that of the business entity, division, or subsidiary has
been carried on, so long as the buyer, or any person deriving title
to the goodwill or ownership interest from the buyer, carries on a
like business therein.
As stated above, California's prohibition of non-competition agreements is interpreted broadly,
is not to be "diluted by judicial fiat" (Scott, 732 F. Supp. at 1042), and therefore, the exception
for the sale of a business is interpreted narrowly.
The public policy behind this exception is well understood and was eloquently quoted
multiple times in Plaintiff's Motion:
In the case of the sale of the goodwill of a business it is "unfair" for the
seller to engage in competition which diminishes the value of the asset he sold. In
order to protect the buyer from that type of "unfair" competition, a covenant not
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to compete will be enforced to the extent that it is reasonable and necessary in
terms of time, activity and territory to protect the buyer's interest.
That section perinits a covenant not to engage in a business "similar" to
the one sold, in the area where the business sold has been carried on, so long as
the buyer carries on a like business iherein.
Monogram Industries, Inc. v. Sar Industries, Inc., 64 Cal. App. 3d 692, 698 (1976).
At the time the Non-Competition Agreement was drafted, TJT undoubtedly understood
that it could not enforce an employment noncompete agreement. Instead, the Non-Competition
Agreement purports to be a "condition to the purchase of the Stock by the Company." To further
that "appearance," the Nan-Competition Agreement purports that it is needed because "Seller
has occupied a position of trust and confidence with Leg-It prior to the date hereof and has . .
become fmniliar with. . . any and all trade secrets concerning the business and affairs of Leg-It .
. . ." Thus, this Non-Competition Agreement, at first blush, appears to fit within the Section

16601 exception. Appearances, however, are deceiving.
TJT got greedy with its Non-competition Agreement. The actual terms of the
noncompetiton and nonsolicitation agreements go well beyond what Section 16601 protects.
Instead of protecting Leg-It, the sold business, from any future competition by Mori, the NonCompetition Agreement purports to protect the whole of TJT from any coinpetition or
solicitation by Mori:
[Mori] shall not, directly or indirectly, either for himself or any
(i)
other Person, engage or invest in, own, manage, operate, finance, control, or
participate in the ownership, management, operation, financing, or control of, be
employed by, associated with, or in any manner connected with. . . any business
whose products or activities compete in whole or in part with the products or
activities of the lTJTl and/or Leg-It, anwhere within 1000 miles of any facility
mor Leg-It. . . .
owned or operated bv the 1
[Mori] shall not, directly or indirectly, either for himself or any
(ii)
other Person (A) solicit, induce or recruit, attempt to solicit, induce or recruit any
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employee of [TJT] or Leg-It to leave the employ of [TJT] or Leg-It (B) in any
way interfere with the relationship between [TJT] or Leg-It and any employee
thereof, (C) employ, or otherwise engage as an employee, independent contractor,
or otherwise, any employee of [TJT] or Leg-It or (D) induce or attempt to induce
any customer, representative, supplier, licensee, or business relation of [TJT] or
Leg-It to cease doing business with [TJT] or Leg-It . . . .
The substance of these prohibitions go well beyond what is allowed under Section 16601.
At the time of the sale of Leg-It, Mori had some seventeen employees, one tireiaxle recycling
facility in Northern California, and he was selling recycled tireiaxles to approximately four MH
factories in Northern California. His only connections outside of California were his efforts to
purchase raw tireiaxles from dealers in parts of a couple states. Leg-It was the smaller company
being purchased by the much larger TJT. TJT had tireiaxle recycling facilities in several states
and sold recycled tireiaxles to MH factories in several different states. Instead of creating a
Section 16601 noncompete agreement that prohibited Mori from competing against Leg-It in
Northern California regarding the sale of recycled tireiaxles, TJT drafted a non-compete that
prohibited Mori from soliciting or competing anywhere that TJT was doing business, in any
form. This overbroad prohibition invalidates the entire Nan-Competition Agreement. See
Strategix, Ltd v. Infocvossing West, Inc., 142 Cal. App. 4th 1068 (2006).

In Strategix, the Court found that the nonsolicitation provisions completely unenforceable
even though they were entered into as part ofthe sale of a business. The Court noted that the
nonsolicitation covenants covered more than just the employees and customers of the business
being sold; rather it also covered the employees and customers of the buyer's business. The
Court noted that this covenant was overbroad and did not match the public policy behind the
Section 16601 exception. The Court then struck down the entire iionsolicitation provision:
Infocrossing concedes the nonsolicitation covenants should apply only to
Strategix's employees and customers. As it aptly and commendably observes,
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"the key to any understanding of Section 16601 lies in recognizing that a
competitive restraint created under it can extend only as far as the operations of
the business that was sold. A non-solicitation clause cannot be enforced beyond
that nexus."
Infocrossing instead asks us to modify the preliminary injunction to
address onlv Stratepix's former customers and emolovees.
. . Courts have "blue
penciled" ;oncom$tition covenants with overbroad or omitted geographic and
time restrictions to include reasonable limitations. But courts will not strike a
new bargain for the parties "for the purpose of saving an illegal contract." (Kolani
v. Gluska (1998) 64 Cal.App.4th 402,407 [75 Cal.Rptr.2d 2571 (Kolani).) In
Kolani, the court declined to "rewrite the broad covenant not to compete into a
narrow bar on theft of confidential information." We decline to rewrite overbroad
covenants not to solicit Infocrossing's employees and customers into narrow bars
against soliciting Strategix's former employees and customers. Had the parties
intended to reach such limited -and enforceable -covenants, they could have
negotiated for them. We will not do so for the parties now.

Id. at 1074; see also Alliance v. Walczer, 152 Cal. App. 4th 620 (2007) (finding noncompete
agreement void and uilaae to be rewritten because it did not meet all the elements of Sections
16601 and 16602); Hill Medical Corporation v. Wycoff, 86 Cal. App. 4th 895 (2001) (". . . Hill
Medical urges that we save the covenant not to compete by restructuring it. However, this is not
a situation in which an otherwise valid covenant covers an unreasonably large geographical area
or is unreasonably long in duration. . . . To re-write the covenant would undermine California's
public policy of open competition as embedded in section 16600.").
In substance and as detailed below, TJT and Mori's agreement was clearly an
employment noncompete agreement, which is completely prohibited in California. Mori's

Employment Agreement indicates, "This Agreement and the Noucompetitioil Axreement to be
entered into between the parties (collectively the "Employment Documents") contain the entire
understanding between the parties hereto with respect to em~loyment,compensation and benefits
of the Emplovee." Even more importantly, the Non-Competition Agreement ends "two (2) years
following [Mori's] termination of employment with [TJTI." The Non-Competition Agreement's
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term was therefore not tied to the date of the sale of the Leg-It, as would be expected for a
Section 16601 noncompete agreement. Rather, the Agreement's term was tied to Mori's
employment with TJT, as would be expected from any employment noncompete agreement. In
fact, because the term of the Agreement is tied to Mori's employment, TJT is trying to enforce
the Agreement 10 years after Leg-It was sold. Under TJT's interpretation of the Agreement,
Mori would be prohibited from co~npetingagainst his old business and TJT for 12 years and that
time period would be even longer had Mori remained employed for longer. Again, the most
obvious indication of an employment noncompete is that the Agreement purported to limit
Mori's competition with his old employer, TJT, not just with his old business.
In sum, Plaintiffs efforts to paint Mr. Mori's actions as a breach of a noncompete
agreement incident to the sale of a business borders on a misrepresentation of the facts.
Plaintiffs Motion makes statements that are outlandish when compared to the real facts of this
case:
"[E]nforcement of the Non-Competition Agreement is necessary to protect the
destruction of the goodwill that TJT purchased as part of the Leg-It, Inc. merger,
and TJT should be entitled to the full benefit of the contracted protection."
Plaintiff's Memorandum In Support at p.14.
"Mori sold his business, including all assets and goodwill, to TJT. Now,
defendant Mori has left TJT and is clearly reengaging in the same business and
interfering with TJT's use and enjoyment of that for which it handsomely paid
defendant Mori." Plaintiffs Memorandum In Support at pp. 14-15.
These statements are ludicrous. Mori's current actions as an employee and salesman of
West States cannot possibly be considered to have a negative impact on the goodwill of a
company that was sold 10 years ago. Any goodwill Leg-It once had and which could be linked
to Mori has long since become the goodwill of TJT and no longer can be protected by a
noncompete agreement tied to the sale of Leg-It. In fact, Plaintiffs additional statements in its
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Motion clarify that Plaintiff is not trying to protect Leg-It's goodwill; Plaintiff is actually trying
to protect TJT's goodwill:
"Without the injunction, the Court would simply be condoning the actions of
defendant Mori in leaving the employ of TJT, soliciting TJT's customers and
'talcing haclc something which [defendant Mori] had sold to [TJT] as a part of the
transaction." Plaintiffs Memorandum In Support at p. 14.
"Among the benefits ~O'TJT
arising out of its Non-Competition Agreement with
defendant Mori is TJT's right to not have defendant Mori, upon termination of his
employment, solicit TJT's customers or employees or otherwise compete with
TJT . . . ." Plaintiffs Meinoranduin In Support at p. 16.
Put simply, Mori did not sell TJT and the Non-Competition Agreement cannot possibly
protect the goodwill of a business that Mori did not sell. Plaintiffs arguments to the contrary are
frivolous and ignore the basic purposes of Sectioil 16601. The Non-Competition Agreement is

v'

an employment noncompete and is patently invalid under Califorilia law and public policy. See

Strategix, 142 Cal. App. 4th at 1074.
This case gives a clear example of why California public policy is strongly antinoncompete agreements. TJT runs a business that involves no real intellectual property. The
lcey to tlle business is providing good safe tirelaxles and offering a competitive price. TJT
currently has no competitors in most of its markets and is obviously afraid of true competition. It
has drafted vastly overbroad noncompete agreements for its employees. Mori's noncompete
says he cannot worlc anywhere within 1000 miles of any TJT "facilities" which, if strictly
enforced, would prohibit Mori from working anywhere in the Western United States. In fact,
TJT has added additional facilities since Mori signed the Agreement and TJT believes that those
new facilities have expanded the areas where Mori cannot compete. Enforcing that type of an
agreement would force Mori to leave an industry where lie has worked for 35 years and where he
gained the vast majority of his experience prior to working for TJT. Even though the
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noncompete agreement is void and TJT should have been aware of that fact, TJT has been using
the noncoinpete agreement as a tremendously effective deterrent of free and open competition.
4.

Once The Non-Competition Agreement Is Found To Be Unenforceable And
Void, The Vast Majority, If Not All, Of PlaintifPs Claims Should Be
Dismissed.

Plaintiffs action before this Court is, in reality, completely based upon its unenforceable
Non-Competition Agreement. As discussed below, Plaintiff also raised some frivolous fiduciary
duty arguments and it tries to claim that Mori is disclosing confidences, but these arguments are
merely ancillary. As delineated above, and as admitted in the Plaintiffs Motion, the Plaintiffs
causes of action all hinge on the argument that Mori has breached his non-compete and thus is
acting wrongfully or tortiously. Upon a finding that the Non-Competition Agreement is
unenforceable and void as a matter of public policy, this Court should dismiss all of Plaintiffs
claims because Mori cannot breach an unenforceable contract and his competitive actions as an
employee of West States are not wrongful or tortious. In fact, California law, as a matter of
public policy, permits Mori to seek gainful employment despite TJT's deep-seated fear of fair
competition.
B.

Plaintiff's Ancillary Arguments Regarding Fiduciary Duty And Breach Of A
Confidentiality Agreement Should Also Be Dismissed.
Plaintiffs Complaint states,
As a result of Mori's management on TJT's board of directors, he owed
and still owes and will continue to owe a fiduciary duty to TJT including, but not
limited to, a duty not to compete with TJT and not to solicit TJT's customers and
employees.
By improperly appropriating TJT's confidential information, competing
with TJT, and soliciting TJT's customers and employees, Mori has breached, is
breaching, and will, unless enjoined, continue to breach his aforesaid fiduciary
duty to TJT."

DEFENDANT'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT - 23
42746000210563523

Complaint at 17 32-33. In its Motion, Plaintiff further asserted that Mori is breaching his
director fiduciary duty of loyalty because (1) "[plrior to abruptly terminating his employment
with TJT, defendant Mori hatched a plan to compete with TJT and had meetings with the
competition . . . while he was still employed with TJT" and (2) Mori utilized confidential
corporate secrets against TJT. Plaintiffs Memorandum In Support at p.21.
For a variety of reasons, these arguments are completely unsupported by the evidence and
fail as a matter of law. First, Plaintiff is no longer a director of TJT and no longer has a duty of
loyalty to TJT. Plaintiff has cited numerous fiduciary duty cases involving directors but they are
all factually dissimilar because they involve lawsuits against directors based on their actions to
improperly acquire corporate property or improperly divert corporate funds while the director
was still in office. I-Iere, the Plaintiff initially alleged some nefarious plan by Mori. However,
the Plaintiff has completely failed to present any facts that support that paranoid "coiijecture,
unbridled speculation, [and] hopeful surmise." There is no evidence that Mori stole corporate
secrets during his last days on the job, and there is no evidence that Mori, while still employed,
was trying to convince other employees to jump to another competitor.
Instead, the evidence shows that Plaintiff resigned as director on January 12,2007 and
later in the month had his discussions with West States about possible new employment. Even if
Mori had conversations with West States prior to resigning as a director, these conversations
were not a breach of a fiduciary duty. A director does not breach any duty of loyalty merely by
speaking with a competitor about possible einployment upon resignation; additionally, there are
no damages arising from "conversations" and damages are required before you can have a
breach.

JUDGMENT - 24
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Nine months after Mori's departure, the Plaintiffs only evidence of this "plot" is a few
emails that Mori sent after he had resigned. Clearly, those eillails are not a breach of an
unenforceable Nan-Competition Agreement and they are equally not a breach of a fiduciary duty
that no longer existed. In fact, the contents are benign and do nothing more than express Mori's
desire to "pitch" his new employer.
Second, Plaintiff has no evidence that Mori is disclosing coilfidential TJT secrets.
Plaintiff has not even explained what confidential secrets exist that could potentially be
disclosed. Tirelaxle recycling companies do not have intellectual property or extensive corporate
strategies. The business is simple: they find the MH retailers -- which is public information -and attempt to purchase their raw tirelaxles; they check, repair, andlor refurbish the tireslaxles;
then they find MH factories -- which is again public information -- and sell the tirelaxles to them.
Mori was one of the first people to get into this business and he learned the business long before
he worked for TJT. In fact, Mori is fond of quoting Plaintiff's CEO, Terry Sheldon, as saying all
that is needed to get into the tirelaxle recycling business is "a pickup truck and a pockethl of
cash." For obvious reasons, Plaintiff is purposely vague about what "protectable" information
Mori has gained from his position on the board of directors: there is none.6 This fact is best
evidenced by the fact that West States and TJT opeilly worked together and shared pricing and

In his deposition, Sheldon was asked to delineate all the corporate secrets that Mori could
potentially have stolen or that he could disclose or use to compete against TJT. Sheldon's
testimony, like his Complaint, is revealing because of its lack of clarity. Sheldon Depo. at
795-82:23. When asked to explain the "i~ltellectualproperty" that might be disclosed, Sheldon
mentioned engineering drawings for inetal buildings, but he had no evidence that Mori had
stolen any of those drawings. Sheldon Depo. at 92:21-94:24. Grasping at straws, Sheldon
appeared to contend that Mori had memorized those engineering drawings. Id. In reality, the
metal buildings are a small, almost inconsequential, part of TJT's business, and TJT has
absolutely no evidence that West States would even be interested in that business. Id.
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other market information when they formed the Newco joint venture. Each company had an
equal amount of Newco board members and they jointly were involved in Newco's efforts to sell
recycled tirelaxles in Arizona. The companies would not have worked jointly if they had
important marltetinglsales secrets to protect.
When forced to delineate the important information that Mori took with him, Sheldon
testified that "the most important part of it" is the fact that Mori "knew who [TJT] did business
with, their names, their contact information. He knew them personally. He knew your sales
prices and your purchase prices." Sheldon Depo. at 79: 18-23. Sheldon, however, has admitted
that the names of the MH factories are public information. Sheldon has failed to present any
evidence to suggest that Mori took with him a list of contacts that were "secret," i.e. unknown to
a longtime competitor like West States. Mori's personal relationship with MH retailers and
factories is not something that is protectable, nor is pricing information that is, as a matter of
course and necessity, disclosed to all customers.7

Sheldon also maltes reference to corporate strategy discussed in board meetings. The
Complaint stated that "TJT's busilless plans, strategy, pricing information and price lists,
marketing plans, market studies, sales methods and processes, product specifications, know-how,
processes, ideas, customer lists and accounts, current and anticipated customer requirements,
computer information systems, and other competitively sensitive illformation were regularly
discussed [in board meetings]." Complaint at 7 16. In his Answer, Mori denied those claims:
Defendant denies that business plans, strategy, pricing illformati011and price lists,
marketing plans, market studies, sales methods and processes, product
specifications, know-how, processes, ideas, customer lists and accounts, current
and anticipated customer requirements, computer information systems, and other
competitively sensitive information were discussed during his presence at board
meetings. Defendant was excluded from many meetings by managemellt.
Defendant admits that he held the title of Senior Vice President olMarlceting and
Corporate Sales Manager, but avers that the title had no responsibilities associated
with it.
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Furthermore, even if there were protectable confidential information, Plaintiff has
provided the Court with no evidence that Defendant is malting any disclosures. The only
evidence before the Court is that Defendant is trying to compete with TJT for the business of
MH tirelaxle retailers and factories. The Plaintiff has presented emails where Defendant has not
disclosed any confidential information; rather, Plaintiff has merely acted as a competitor,
providing MH retailers and factories with information about the services that West States offers.
Therefore, as a matter of law, this Court sl~ouldfind that Mori has not breached a fiduciary duty
nor is he subject to any contract or tort-based liability for any disclosures of confidential
information.
C.

Plaintiff's Motion For Partial Summary Judgment And For A Preliminary
Injunction Should Be Denied.
For all the reasons stated above, Plaintiff has completely failed to show that Mori is in

breach of an enforceable Non-Competition Agreement. All of the requested relief in Plaintiff's
Motion, including its request for a preliminary injnnction, flowed from Plaintiffs claim that
Mori was in breach of the Non-Competition Agreement. See Plaintiffs Meinorandurn In
Support at p.22 (asking for finding of enforceable noncompete agreement and finding of breach).
Upon a finding that the Non-Competition Agreement is unenforceable, Plaintiffs Motion should
be denied.
In addition, even if this Court find that some reduced version of the Non-Competition
Agreement is enforceable under California law, Plaintiff has failed to show a breach of that
Agreement or any resulting damages. As explained above, Defendant is not using any

Answer at f/ 17. Despite this denial, paragraph 13 of Plaintiffs Undisputed Statement of Facts
treats the Complaint's assertions as undisputed fact. Plaintiffs deposition testimony completely
DEFENIIANT'S \4l<\lOKhSDI.~\II N SIIPI'OIC'S OI: 11's hIO1'10N FOR SL'\IhI,\RY
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"protectable" corporate secrets against TJT. Instead, Defendant is attempting to provide Idaho's

MH factories with a better priced product. Those actions are not a breaclz of any noncompete
agreement that California law would enforce.

IV.
CONCLUSION
For the foregoing reasons, this Court should grant Defeizdaizt's Motion for Summary
Judgment, dismissing all of Plaintiff's claims, and sltould deny PlaintifPs Motion for Partial
Summary Judgment and for a Prelimiilary Injunction.
RESPECTFULLY SUBMITTED THIS

p

day of October, 2007.

HAWLEY TROXELL ENNIS & HAWLEY LLP

~ t t o h e y for
s Defendant

failed to elaborate on what specific information is in danger of disclosure.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.
ULYSSES MORT, an individual,
Defendant.
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1
)
)
)

1

j
)

Case No. CV OC 0709799
DEFENDANT'S MOTION TO
CONTINUE THE OCTOBER 22,2007
SUMMARY JUDGMENT HEARING IN
ORDER TO CONSOLIDATE WITH
HEARING ON DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

COMES NOW Defendant Ulysses Mori ("Defendant"), by and through its counsel of
record, Hawley Troxell Ennis & Hawley LLP, and respectfully submits this motion for a
continuance of the October 22,2007 hearing currently set regarding PlaintifPs Motion For
Summary Judgment, filed on September 21,2007. Defendant is concurrently filing its own
Motion for Summary Judgment that addresses many of the same issues raised in Plaintiffs
Motion Thus, a joint adjourned hearing will allow for time for each Motion to be fully briefed
and will prevent a waste of judicial resources.
DEFENDANT'S MOTION TO CONTINUE THE OCTOBER 22,2007
SUMMARY JUDGMENT HEARING IN ORDER TO CONSOLIDATE WITH
HEARING ON DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 1

This Court's scheduling order, filed on August 2,2007, indicates that all Motions,
including Motions For Summary Judgment, shall be filed no later than 60 days before trial. Trial
is currently scheduled for January 30,2008. Hence, the hearing on these Cross Motions For
Summary Judgment can be held anytime on or before November 30, 2007. Plaintiffs counsel
has been contacted and has not responded. Submitted with this Motion is a Proposed Order,
which has also been
DATED THIS

on Plaintiff's counsel.
day of October, 2007.
I-IAWLEY TROXELL ENNIS & HAWLEY LLP

~ttbrXeysfor Defendant
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Tyler J. Anderson
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101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNI'Y OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.
ULYSSES MORI, an individual,
Defendant.

1
1
)

Case No. CV OC 0709799

)
)
1

ORDER (1) GRANTING DEFENDANT'S
MOTION TO CONTINUE THE
OCTOBER 22.2007 SUMMARY
JUDGMENT HEARING AND (2)
RESCHEDULING AND
CONSOLIDATING THE SUMMARY
JUDGMENT HEARING

j

)
)
)

A Motion To Continue The October 22,2007 Summary Judgment Hearing In Order To
Consolidate With Hearing 011Defendant's Motion For Summary Judgrnent filed by Defendant
Ulysses Mori ("Defendant") having been reviewed by the Court; and good cause appearing
therefor,
IT IS HEREBY ORDERED AND THIS DOES ORDER that the hearing currently
scheduled for October 22,2007 is continued and will be held on
parties' cross-motions for summary judgment will be considered.

ORDER (1) GRANTING DEFENDANT'S MOTION TO CONTINUE THE
OCTOBER 22,2007 SUMMARY JUDGMENT HEARING AND (2)
RESCHEDULING AND CONSOLIDATING THE SUMMARY JUDGMENT
HEARING - 1

at -and the

DATED THIS -day of October, 2007.

Robert J. Wilper
District Judge

ORDER (1) GRANTING DEFENDANT'S MOTION TO CONTINUE THE
OCTOBER 22,2007 SUMMARY JUDGMENT HEARING AND (2)
RESCHEDULING AND CONSOLIDATING THE SUMMARY JUDGMENT
HEARING - 2

CERTIFICATE OF SERVICE
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copy of the foregoing ORDER (1) GRANTING DEFENDANT'S MOTION TO CONTINUE
THE OCTOBER 22,2007 SUMMARY JUDGMENT HEARING AND (2) RESCHEDULING
AND CONSOLIDATING THE SUMMARY JUDGMENT HEARING by the method indicated
below, and addressed to each of the following:

-U.S. Mail, Postage Prepaid
John C. Ward
__ I-Iand Delivered
James L. Martin
Overnight Mail
Tyler J. Anderson
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MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
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Stephen C. Smith
HAWLEY TROXELL ENNIS & HAWLEY, LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, Idaho 83701-1617
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-Overnight Mail
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J. DAVID NAVARRO
Clerk of the Court
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Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washi~igtoncorporation,
Plaintiff,

1
)
1
)

vs.
ULYSSES MORI, an individual,
Defendant.

)
)
)
)
)
1

Case No. CV OC 0709799
DEFENDANT'S SUPPLEMENT TO ITS
MOTION TO CONTINUE THE
OCTOBER 22,2007 SUMMARY
JUDGMENT HEARING IN ORDER TO
CONSOLIDATE WITH HEARING ON
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

COMES NOW Defendant Ulysses Mori ("Defendant"), by and through its counsel of
record, Hawley Troxell Ennis & Hawley LLP, and respectfully subinits this supplement to its
motion f o ~ continuance
a
of the October 22,2007 hearing currently set regarding Plaintiffs
Motion For Srunmary Judgment.
Defendant has received a letter from Plaintiffs counsel which is attached as Exhibit A.
The letter indicates that Plaintiff opposes a continuation of the summary judgment hearing date
DEFENDANT'S SUPPLEMENT TO ITS MOTION TO CONTINUE THE
OCTOBER 22,2007 SUMMARY JUDGMENT HEARING IN ORDER TO
CONSOLIDATE WITH HEARING ON DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 1
42746000210657801

because of the need to move forward on his motion for a preliminary injunction. In fact, Plaintiff
even goes so far as to request that Defendant stipulate to a preliminary injunction.
As clearly stated in Defendant's briefing filed yesterday in support of his own motion for
summary judgment and in opposition to Plaintiffs motions, Plaintiff has a patently
unenforceable non-compete agreement that it is currently enforcing in the marketplace by
proactively contacting all interested third-parties and making inappropriate and incorrect claims
about the Defendant's legal ability to compete with Plaintiffs. Based on clear California public
policy and recent California case law, see Stuategix, Ltd. v. Infocrossing West, Inc., 142 Cal.
App. 4th 1068 (2006), Plaintiff has no legitimate argument that it has a substantially likelihood
of succeeding on the merits. See Harris v. Cassia County, 106 Idaho 513, 5 17-18,681 P.2d 988,
992-93 (1984). Thus, it would be inappropriate for Defendant to stipulate to a preliminary
injunction.
In addition, Exhibit A states that the request for injunctive relief can be resolved
independently from the respective motions for sumillary judgment. That statement ignores the
Plaintiffs burden to show substantially likelihood of succeeding on the merits. All of the
arguments from the cross-motions for summary judgment are the same arguments that will be
central to the preliminary injunction motion. Substantial judicial resources would be wasted
holding a hearing on the motion for injunctive relief and then allowing the parties to finish their
briefing on the very same issues and holding a separate hearing on the cross-motions for
summary judgment. See I.R.C.P. 65(a)(2) (allowing Court to suspend a preliminary injunction
hearing and consolidate it with a trial of the action on the merits).
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If Plaintiff was actually worried about on-going alleged damage caused by Mori's
employment with West States, Plaintiff would have utilized the temporary restraining order
process. See I.R.C.P. 65(b) & (c). Certainly, should Plaintiff seek temporary relief, Defendant
will seek all damages, including attorneys fees, that will be incurred by having been wrongfully
enjoined. Knowing this, Plaintiff has chosen to forego a temporary restraining order. I11 fact,
Plaintiff lcnows that it has already achieved the desired temporary results by spreading incorrect
information about the unenforceable noncompete agreement. The undisputed facts show that
Plaintiffs false accusations to third party manufactured home retailers and factories has resulted
in a complete ban against Defendant in the marketplace. As cited in Defendant's memorandum
in support of his motion for summary judgment, see pp.13-14, Plaintiffs CFO has admitted that
there are no on-going damages of which he is aware. Defendant has been employed by West
States for more than 8 months and Plaintiff has yet to identify

damages, let alone

"irreparable damages" as would be required for a temporary or preliminary injunction.
I11 sum, Plaintiff has chosen not to seek any temporary relief and cannot now argue that
the Court's time should be wasted in order to hold a separate preliminary injunction hearing.
Plaintiff cannot use the timing of the preliminary injunction hearing to talce the place of
temporary relief. In order to preserve judicial resources, the preliminary injunction and the
cross-motions for summary judgment should be heard jointly, after all the briefing is complete.

DEFENDANT'S SUPPLEMENT TO ITS MOTION TO CONTINUE THE
OCTOBER 22,2007 SUMMARY JUDGMENT HEARING IN ORDER TO
CONSOLIDATE WITH HEARING ON DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 3

DATED THIS

day of October, 2007.

HAWLEY TROXELL ENNIS & HAWLEY LLP
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Stephen C. Smith
Hawley Troxell Ennis & Hawley LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
T.J.T., Inc. v. Ulysses Mori
Ada County Case No. CV OC 0709799
MTBR&F File No. 17-432.31

Re:

Dear Stephen:
X received your e-mail sent after the close of business on October 8,2007, wherein you request
to vacate the hearing on TJT's Motion for Preliminary Injunction and for Partial Summary
Judgment set for October 22,2007. Specifically, with your opposition having been due last
Friday, October 5,2007, you advise that you are going to file an opposition brief today, along
with a cross-motion for summary judgment and a request to continue the October 22,2007,
hearing on our pending motions. Simply put, we cannot agree to your request to postpone the
October 22,2007, hearing because our client cannot afford to delay this matter any longer. We
filed and served TJT's motion for injunctive relief and for partial summaryjudgment over two
weeks ago on September 21,2007. Although we were not required to include our
memorandum in support of our motion for injunctive relief until 14 days prior to the October
22,2007, hearing, we nevertheless provided our memorandum to you some 3 1 days in advance
of the hearing. Moreover, TJT filed its Complaint on May 31,2007, you accepted service of
the Complaint on June 4,2007, TJT provided Mori with discovery responses on August 29,
2007, and you deposed Terry Sheldon and Larry Prescott on September 13 and 14,2007,
respectively. Accordingly, you have been in a position for some time to determine whether you
were going to file a motion for summaryjudgment. As a result, we cannot agree to your
request to postpone the October 22,2007, hearing.

Additionally, your request to continue the October 22,2007, hearing will cause significant and
continuing prejudice to TJT. We obtained the October 22,2007, hearing date back in late
August 2007, as it was the earliest &-st setting available on the Court's calendar. But for the
Court's calendar, we would have already proceeded with our request for injunctive relief and
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Stephen C. Smith
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this matter would have been resolved. Moreover, after taking Ulysses Mori's deposition on
August 15,2007, and confirming that he continues to breach the Non-Competition Agreement,
we considered moving for a temporary restraining order, but decided to proceed with our
request for injunctive relief to put a stop to Mori's unlawful conduct.
Finally, there is no need to delay the hearing on TJT's request for injunctive relief, as the issues
relating to TJT's request for injunctive relief can be resolved independently from the parties'
respective motions for summaryjudgment.
As an alternative, we propose that your client, Ulysses Mori, stipulate now to the entry of a
preliminary injunction on the terms outlined in TJT's Motion for Preliminary Injunction and for
Partial Summary Judgment until such time as the Court can set a hearing on all pending
motions, including TJT's Motion for Preliminary Injunction and for partial Summary 3udgment
and Mori's Motion for Summarv Judmnent. This comuromise will allow all motions to be
heard at a single hearing and wil alsoensure that TJT ;s not prejudiced by Mori's admitted and
continued unlawN conduct in violation of the Non-Competition Agreement.
If you are willing to stipulate now to the entry of a preliminary injunction, please advise and we
will work with you to provide available dates kom our calendars so that all pending motions
can be heard at the same time.

Very huly yours,

\

Stephen C. S~nithISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 8370 1- 1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssxni@hteh.com
Attorneys fox Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

T.J.T., INC., a Washington corporation,
Plaintiff,

1
)
1
)

vs.
ULYSSES MOM, an individual,

)
)
)

Case No. CV OC 0709799
ORDER OF COMMISSION TO TAKE
OUT OF STATE DEPOSITION OF
STEWART GARDNER

-

1
1

Defendant.

Based upon the Affidavit and Motion for Commission to Take Out of State Deposition of
Stewart Gardlzer, and good cause appearing therefor:
IT IS HEREBY ORDERED that the requested commission be issued and that the

-

commission sl~allbe effective for 90 days froin the date of signing by the clerlc.
DATED THIS

f / day of October, 2007.
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I HEIZEBY CERTIFY that on this -day of October, 2007, I caused to be served a true
copy of the foregoing ORDER OF COMMISSION TO TAKE OUT OF STATE DEPOSITION
OF STEWART GARDNER by t11e method indicated below, and addressed to each of the
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
TJT'S MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION TO CONTINUE FILED
OCTOBER 9,2007

VS.

ULYSSES MORI, an individual,

I

Defendant.
I.

INTRODUCTION

On October 9,2007, defendant Ulysses Mori ("Mori") filed a belated motion to
continue the hearing currently set for October 22,2007, on plaintiff T.J.T., Inc.'s ("TJT") notion
for preliminary injuilction and for partial summary judgment. TJT obtained the October 22,
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2007, hearing date in late August 2007 for the purpose of presenting a motion for preliminary
injunction. TJT therefore requested sufficient time on the Court's calendar to support its claim
for injunctive relief and a claim for dispositive relief. Based on the amount of time requested for
the hearing on TJT's motion for injunctive relief and in light of the Court's calendar, October 22,
2007, was the earliest date upon which TJT could obtain a first setting. On September 21, 2007,
TJT issued and served to defendant Mori a notice of hearing on TJT's motion for preliminary
injunction and for partial summary judgment. On October 9,2007, defendant Mori filed a
motion to continue the October 22,2007, based on the sole reason that defendant Mori was filing
his own motion for summary judgment and, as a result, both TJT's partial summary judgment
motion and defendant Mori's motion for summary judgment should be heard at the same time to
preserve judicial resources.
11.

ARGUMENT

Defendant Mori's motion to continue can be denied for two independent reasons.
First, by the very nature of the relief that TJT has requested, i.e., injunctive relief, a continuance
of the October 22,2007, hearing will cause further harm to TJT. As demonstrated in TJT's
opening brief in support of its motion for preliminary injunction and for partial summary
judgment, defendant Mori is now employed by a TJT competitor and is actively-and
admittedly-competing

with TJT, soliciting TJT customers, and attempting to divert TJT

business in violation of his Non-Compete Agreement with TJT. See Statement of Undisputed
Facts in Support of Motion for Partial Summary Judgment and for Preliminary Injunction
("SUDF") at 77 22-25. Second, defendant Mori has failed to comply with the notice
requirements of Idaho Rule of Civil Procedure 7(b) in connection with the filing of his motion to
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continue. For either of these reasons, both independently and collectively, defendant Mori's
motion to continue the October 22,2007, hearing must be denied.
A.

.,

A Continuance of the October 22.2007. Hearing on TJT's Motion for
Preliminary Injunction and for Partial Summary Judgment Will Cause
Significant and Continuing Prejudice to TJT.

In his motion to continue, defendant Mori distorts the nature of the October 22,
2007, hearing and the relief that TJT has requested. Specifically, defendant Mori presents this
matter to the Court as a situation where the parties have filed cross-motions for summary
judgment that can be heard at any time in advance of trial as permitted by the Court's scheduling
order. Indeed, defendant Mori cites the Court's scheduling order in his motion to continue and
states that, "Trial is currently scheduled for January 30,2008. Hence, the hearing on these Cross
Motions For [sic] Summary Judgment can be held at anytime on or before November 30,2007."
Certainly, under the Court's scheduling order, November 30,2007, is the last day by which
summary judgment motions should be heard; however, defendant Mori overlooks the fact that
TJT has sought iniunctive relief as part of the October 22,2007, hearing.
Notably, TJT has obtained a one-half day hearing on October 22, 2007, to ensure
sufficient time to present its request for injunctive relief and for partial summary judgment.
Given the allotted length and nature of the hearing, there can be no doubt that the primary focus
of the hearing lies upon TJT's request for a preliminary injunction. Accordingly, this is not a
matter where two parties have filed cross-motions for summary judgment that can be heard at
any time in advance of trial under the Court's scheduling order. Instead, this is a matter where
TJT's risk and exposure to irreparable hann is significant and continuing with each passing day.
Accordingly, a continuance of the October 22,2007, hearing to accommodate consideration of
defendant Mori's recently filed motion for summary judgment will prejudice TJT. This is

TJT'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO
BOI-MT~:~~~II~.~
CONTINUE FILED OCTOBER 9,2007 - 3

especially true given defendant Mori's admitted violations of the Non-Competition Agreement.
See SUDF, 1/7122-25. Moreover, the standards for issuing an injunction pursuant to Idaho Rule

of Civil Procedure 65 differ from the summary judgment standards under Idaho Rule of Civil
Procedure 56. As a result, the issues relating to TJT's request for injunctive relief can be
resolved independently from the parties' respective motions for summary judgment.
Defendant Mori also waited until October 9,2007-just
previously noticed October 22,2007 hearing-to

13 days before TJT's

file a motion to continue. TJT did not receive

defendant Mori's motion to continue until October 10,2007, just 12 days before the October 22,
2007, hearing.' Despite the belated nature of the motion to continue (addressed more specifically
below in Part II.B), defendant Mori has also been in a position for some time to determine
whether he would file a motion for summary judgment and has also known for some time about
the October 22,2007, hearing on TJT's motion for preliminary injunction and partial summary
judgment.
Specifically, TJT filed and served its motion for injunctive relief and for partial
summary judgment nearly three weeks ago on September 21,2007. Although TJT was not
required to include its memorandum in support of its motion for injunctive relief until 14 days
prior to the October 22,2007, hearing, TJT nevertheless provided its memorandum to defendant
Mori some 31 days in advance of the hearing. Similarly, TJT filed its Con~plainton May 3 1,

TJT's first notice of defendant Mori's intention to continue the October 22,2007,
hearing, came by way of an after hours e-mail sent by defendant Mori's counsel on October 8,
2007, wherein defendant Mori requested an extension of the October 22,2007, hearing date.
TJT's counsel responded to this request the following business day on October 9,2007. See
Exhibit A to Defendant's Supplement to its Motion to Continue the October 22,2007, Summary
Judgment Hearing in Order to Consolidate with Hearing on Defendant's Motion for Summary
Judgment.
I
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2007, defendant Mori's counsel accepted service of the Complaint on June 4,2007, TJT
provided defendant Mori with discovery responses on August 29,2007, and defendant Mori
deposed two key TJT witnesses, Terry Sheldon (President and CEO of TJT) and Larry Prescott
(CFO of TJT), on September 13 and 14,2007, respectively. Accordingly, defendant Mori has
been well aware of not only the October 22,2007, hearing on TJT's motion for preliminary
injunction and for partial summary judgment for some time, but has also long had access to the
information included in his motion for summary judgment. Defendant Mori's ganiesmanship
and transparent efforts to delay this case further should not he tolerated.
B.

Defendant Mori Failed to Give TJT Proper Notice of His Motion to
Continue.
Defendant Mori has failed provide TJT with sufficient notice of his motion to

continue under the Idaho Rule of Civil Procedure 7(b). Indeed, defendant Mori has neither
issued a notice of hearing on his motion to continue, nor has defendant Mori filed a motion for
order to shorten time to allow for an expedited hearing. The plain language of Rule 7(b) requires
that, "A written motion. . . and notice of hearing thereon shall be filed with the court, and
served so that it is received by the parties no later than fourteen (14) days before the time
specified for the hearing." Idaho R. Civ. P. 7(b)(3) (emphasis added).

Simply put, defendant Mori has failed to comply with Rule 7(b). First, defendant
Mori did not serve a notice of hearing for his motion to continue and, at the time of filing of this
opposition brief, there has been no hearing currently set for the motion to continue. Given the
nature of defendant Mori's requested relief, the Court would have to conduct a hearing on
defendant Mori's motion to continue in advance of the currently set October 22,2007, hearing
date on TJT's motion for preliminary injunction and for partial summary judgment. I<owever,
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based upon TJT's receipt on October 10,2007, of defendant Mori's motion to continue, it is not
possible conduct a hearing prior to October 22,2007, in compliance with Rule 7(b).2 Defendant
Mori is simply too late.
Along the same line, defendant Mori has not filed a motion for order to shorten
time on his motion to continue and to do so now under these compressed circunistances would
cause further prejudice to TJT. Notably, TJT's reply memoranduin in support of its motion for
preliminary injunction and for partial summary judgment is currently due October 15,2007. To
that end, TJT's counsel is currently in the process of responding to the arguments advanced by
defendant Mori in his opposition briefing. As a result, a late-filed motion to shorten time would
further hinder TJT's effbrts to advance its request for injunctive relief.
111.

CONCLUSION

For the foregoing reasons, TJT respectfully requests this Court lo deny defendant
Mori's motion to continue the hearing currently set for October 22,2007.

DATED this 11th day of October, 2007.

B
Attorneys for Plaintiff

' Even if defendant Mori intended the motion to continue to be heard at the October 22,
2007, hearing, he has still failed to comply with Rule 7(b) because he did not s e n e the written
motion or a notice of hearing such that it was received by TJT fourteen days in advance of the
October 22, 2007, hearing date.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

1
)
1
)

VS.
ULYSSES MORI, an individual,
Defendant.

)
)
)

Case No. CV OC 0709799
DEFENDANT'S REPLY BRIEF IN
SUPPORT OF ITS MOTION TO
CONTINUE THE OCTOBER 22,2007
SUMMARY JUDGMENTIINJUNCTION
HEARING

1
1

COMES NOW Defendant Ulysses Mori ("Defendant"), by and through his counsel of
record, Hawley Troxell Ennis & Hawley LLP, and respectfully submits this reply brief in support
of his motion for a continuance of the October 22,2007 hearing. In response to Defendant's
inotion for a continuance of the hearing, Plaintiff filed a inotion accusing Defendant (or more to
the point, Defendant's counsel) of gamesmanship and of making "transparent efforts to delay this
case." This rhetoric is illogical, offensive, and unsupported by the undisputed facts and
procedural history of this case.
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On its Cace, Plaintiffs accusation is illogical. Defendant has no reason to stall this
litigation. The undisputed facts, from the testimony of Plaintiffs own officers and uninterested
third-parties, is that Plaintiff is currently accomplishing everything that California law has
explicitly and statutorily prohibited since the 1800s. Plaintiff has made it known in the industry
that no one should do busincss with Defendant or else face the possibility of entanglement in
litigation. Defendant is confident that this Court will soon dismiss all of Plaintiffs claims at
summary judgment, thereby freeing Defendant to compete with Plaintiff on level ground.
Obviously, Defendant has nothing to gain by stalling.
Plaintiff is inventing evil intentions and "gamesmaiiship." The procedural history of this
case clearly shows that Defendant has not been stalling anything. The Defendant intended to file
a motion for summary judgment but Plaintiff beat him to the punch. Plaintiff filed its motion
well before the deadline for bringing dispositive motions. In response, Defendant drafted a joint
memorandum that both supported his own motion for sumlnary judgment and opposed Plaintiffs
motion. Defendant drafted a twenty-seven page brief that thoroughly explored and cited the
record and showed that Plaintiff's claims had no merit as a matter of law. Pursuant to Rule 56(c)
of the Idaho Rules of Civil Procedure, Defendant was required to file his opposition brief
fourteen days prior to the currently scheduled October 22nd hcaring. The brief was therefore due
on October 8,2007, wllich happened to be Columbus Day. So, pursuant to Rule 6(a), Defendant
filed the brief one day later, on October 9th. Apparently, Plaintiff believes this was done with
some sort of malicious or abusive intent. Plaintiffs opposition brief attacks Defendant for filing
the brief "just 13 days" before the hearing, but Plaintiff conveniently Corgets to inention the
holiday that made it impossible to file the brief on the 14th day prior to the hearing. Counsel
does regret failing to hand deliver a copy of the motions and briefing on the 9th, as is standard
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practice. Instead, the brief was served by mail, with the expectation that it would arrive the next
day. When Plaintiff's counsel called the next day and indicated the papers had not yet arrived,
Defendant's counsel apologized for the delay and personally walked the papers over
immediately. The delay was merely a few hours, and Defendant's counsel is surprised that
Plaintiff's counsel is insisting on making a big issue out of the timing.
More importantly, Defendant is not attenlpti~lgto drag anything out. Defendant is ready
and able to appear on October 22nd and argue against the preliminary injunction. Defendant,
however, maintains his belief that having two separate hearings on the preliminary injunction
and the cross-motions for summary judgment would be a waste of judicial resources.
Defendant's motion for a continuance pointed out that the same issue, the enforceability of the
noncompete agreement, will be central to both the cross-motions for summary judgment and the
preliminary injunction. Plaintiffs opposition does not dispute that the issues are the same;
instead, Plaintiff states, "the standards for issuing an injunction . . . differ from the summary
judgment standards . . . . As a result, the issues relating to TJT's request for injunctive relief can
be resolved independently from the parties' respective motions for summary judgment."
Certainly, the two hearings can be separate. But that assertion completely misses the point. The
issues are the same, so having two different hearings will mean plowing the same ground twice,
a complete waste of resources for everyone involved.
In fact, Plaintiff's urgency in moving forward with the preliminary injunction hearing, at
the expense of conservation of judicial resources, rings hollow in the face of its lack of urgency
to this point. Defendant left his job with the Plaintiffs and went to worlc for West States, a
competitor, more than eight months ago. This lawsuit was filed on May 3 1,2007 and Defendant
filed a timely Answer. Plaintiff never requested a temporary restraining order. Instead, the case
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proceeded normally, with each party talcing depositions and propounding discovery requests.
Plaintiff did not file its motion for a preliminary injunction until September 21,2007 and did not
set the motion for hearing until October 22nd, almost five months after initially filing its
Complaint and almost nine months after Defendant went to work for a competitor. Despite the
normal pace of this case, Plaintiff now claims that a preliminary iiijunctio~ihearing is urgent
because "a continuance . . . will cause further harm to TJT." Plaintiff refers to "further" harm,
but Plaintiff has never documented any harm. As far as Plaintiff knows, there has been no harm.
Bother Terry Sheldon and Larry Prescott, Plaintiffs top two officers, have testified they do not
know of any harm. They promised to advise Defendant as soon as they lmew of any harm, and
Defendant has heard nothing. Instead, Plaintiff is completely vague about the "irreparable harm"
caused by unsuccessful sales calls. In addition, Plaintiff ignores the fact that the new summary
judgmentlpreliminary injunction hearing could be set within approximately two weeks of the
original date, depending on the Court's calendar of course. Considering Plaintiff has waited five
months to have the preliminary injunction hearing, Defendant's request to move the date baclc a
couple weelcs in order to consolidate the arguments into one hearing is hardly a "transparent
effort[] to delay this case further."
Plaintiff is correct that Defendant has not filed a notice of liearing on its motion for a
continuance and there is not time to properly set that hearing pursuant to Rule 7(b)(3)(A).
Instead, Defendant would have to request an order shortening time for a hearing on the motion
for a continuance. Defendant was hoping to avoid wasted time with a hearing on this motion for
a continuance. At the time Defendant drafted the motion, Defendant had not heard from
Plaintiffs and was still holding out hope that they would agree to the continuance and allow the
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Court to enter the proposed order. Instead, just as the motions and briefing were being filed on
the 9th, Plaintiffs counsel his letter stating that he could not agree to our proposal.
Rather than waste more resources with a motion to shorten time aid a hearing on the
motion for a coiltinuance, Defendant will rely on his briefing and the Court can determine
whether it wants to move the hearing back a couple weelts. If the Court decides to go forward
with the October 22nd hearing, Defendant is prepared. Defendant is ready to argue the
substantive facts and the applicable law regarding the unenforceability of the employment
noncompete agreement. Defendant is ready to point out how Plaintiff is attempting to
circumvent California's longstanding public policy against employers who try to use their
unequal bargaining power to preempt fair competition. Defendant is ready to hear Plaintiff
attempt to explain its "irreparable harm" in the face of the testimony of its own officers who
admit that they have no evidence of any lost business and who must admit that they have
systematically spread false lies about how the Defendant is in violation of the law.
For all the above reasons, Defendant respectfully requests that this Court continue the
October 22nd hearing i11 order to consolidate all hearings regarding Plaintiff's motion for a
preliminary hearing and the parties' cross-motions for summary judgment.
DATED THIS

day of October, 2007.
HAWLEY TROXELL ENNIS & HAWLEY LLP
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On October 9,2007, defendant Ulysses Mori ("Mori" or "defendant Mori") filed a
joint memorandum in opposition to T.J.T., Inc.'s ("TJT") motion for preliminary injunction and
for partial summary judg'lnent and in support of defendant Mori's motion for summary judgment.
This reply nleinorandum addresses TJT's request for injunctive relief and for partial summary
judgment regarding the validity and enforceability of the Non-Competition Agreement between
TJT and defendant Mori, as well as defendant Mori's breach of the Non-Competition
Agreement.
I.

INTRODUCTION

Having accepted nearly a half million dollars in consideration for the NonCompetition Agreement with TJT, defendant Mori seeks to avoid the enforceability of that very
agreement now that he has gone to work for a TJT co~npetitorand has begun to openly compete
with TJT. California law does not allow Mori to so cavalierly disregard his contractual
obligations. Indeed, under California law, there is no doubt that a person callnot accept the
benefits of a contract, i.e., accept a six-figure sum of money, and thereafter deny being bound by
This is especially true where the very
the contract, i.e., later seek to invalidate its provisi~ns.~
law i n n that drafted the covenant on behalf of TJT cune~ltlyrepresents Mori and now claims
that the very covenant it drafted is unenforceable. Putting aside Mori's inequitable conduct,
there can be no doubt that the Non-Competition Agreement is enforceable under California law
as the covenant not to compete was unquestionably made ancillary to the sale of a business.

I See, e.g., Avina v. Cigna Healthplans, 21 1 Cal.App. 3d 1 , 3 (1989); Lernat Gorp. v.
American Baslcetball Assoc., 51 Cal.App. 3d 267, 275-277 (1975).
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Accordingly, it is valid and enforceable under California Busilless and Professions Code § 16601
("Section 16601").
Mori seeks to void the Non-Competition Agreement by distorting the true nature
of the circumstances giving rise to the transaction and by trying to describe the Non-Competition
Agreement as simply a run-of-the-mill "employment" non-competition agreement. To reach this
conclusion, Mori must oillit and overlook facts that clearly demonstrate the Non-Competition
Agreement was made ancillary to the merger between Leg-It Tire Company, Inc. ("Leg-It, IIIC.")
and TJT and must plainly ignore the vast body of California law allowillg the regular
enforcement of covenants not to compete made ancillary to the sale of a business pursuant to
Section 16601. Indeed, many of Mori's cited authorities can be easily distinguished for the
reason that such cases address covenants between an employer and an employee made in
violati011of Business and Professions Code 3 16600, as opposed to a covenant made ancillary to
the sale of a business pursua11t to Section 16601. Simply put, the transaction at issue here
involves a covenant not to compete made ancillary to the merger transaction between TJT and
Leg-It, Inc. Accordingly, the general prohibition against employee covenants not to compete set
forth in Business and Professions Code Section 16600 has no application here.
Finally, Mori seeks to invalidate TJT's motion for preliminary injunction on its
claims for breach of fiduciary duty, tortious interference with contract, tortious interference with
prospective economic advantage, and breach of the confidentiality agreement without citing any
authorities. Instead, Mori substitutes authority for his own arguments by denigrating TJT's
argument with words like: "bluster," "outlandish," "ludicrous," "frivolous," and "paranoid."
Mori specifically argues that, if the Non-Conlpetition Agreement is unenforceable, the "vast
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majority" of TJT's claims should be dismissed. Mori's arguments ignore that TJT has advanced
claims that are not dependent upon the existence of the Non-Competition Agreement and arise
from Mori's violation of legal duties separate from those set forth in the Non-Competition
Agreement, which include the duties of loyalty and obedience. For example, Mori claims that he
no longer owes any duties of loyalty or obedience to the company for which he served, but cites
no authority for this proposition. By itself, Mori's argument on this point demonstrates his
attitude toward his duties of loyalty and obedience to TJT. However, as demonstrated by tl~e
authorities in TJT's opening brief, as a former employee and director of TJT, Mori owes an
obligation not to use an employer's confidential information after termination of employment,
which information includes pricing and customer infoonnation. Mori cannot deny that. he became
aware of TJT customers and pricing information as a result of his positions of leadership and
trust with TJT. In light of Mori's admitted efforts to compete with TJT in the tire and axle
business, injunctive relief is appropriate to prevent further breaches of Mori's fiduciary duties
notwithstanding Mori's efforts to recharacterize TJT's claims.
11.

BACKGROUND

Defendant Mori has failed to cite any evidence that would create a genuine issue
of material fact regarding the enforceability of the covenant not to compete. Accordingly, TJT's
motion for partial summary can be granted.2 Moreover, Mori has failed to file any statement of
facts that he alleges are undisputed and, with one exception, Mori has accepted TJT's Statement
of Undisputed Facts in Support of Motion for Partial Sulnmary Judgment and for Preliminary

TJT will file its opposition to Mori's motion for summary judgment if and when Mori
notices the motion for hearing.
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Injunction. See Defendant Memorandum in Support of its Motion for Summary Judgment and in
Opposition to Plaintiffs Motion for Summary Judgment at 7, fn. 4 (disputing that Mori created a
directory of TJT customers for use in connection with TJT's marketing efforts). Likewise, Mori
has failed to present any evidence to the Court to obviate TJT's need for injunctive relief.
However, in many instances, Mori has not presented the entire factual picture to
the Court. For example, Mori would have this Court believe that he conducted the business of
Leg-It, Inc. exclusively in Northern California, as he attempts to minimize the fact that Leg-It,
Inc. conducted business in several other states. Specifically, Mori states that "Leg-It had one
facility, in Woodland, California, . . . and the recycled tireslaxles were mostly sold to four or five
MH factories in Northern California." See Defendant Mori's Opposition Br. at 2 (emphasis
added). What Mori does not tell this Court is that he has already admitted that, at the time of the
iiierger in 1997, Leg-It, Inc. did, in fact, also do business in Oregon, Washington, Nevada, Idaho,
Montana, Nebraska, Arizona, and Texas. See SUDF, 7 5, citing Defendant Mori's Answer, t/ 9.
Additionally, during his deposition, Mori confirmed this admission in his'answer, stating:
Q. What was the area that you were covering by the time you sold
to TJT in your dealer sales?
A. It would basically fluctuate from time to time, but basically the
area was California, Reno, Nevada, Oregon, a little bit of
Washington, and over to -we actually got into Idaho and
Montana. That is where I would send nly own trucks from time to
time.

Q. So you were operating in all of those states acquirirzg raw
tires and a l e s ?
A. Yes.
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Q. But the acquisition of tire and axles was a huge conzponerzt of
Leg-its' business; was it not?
A. Primary.

See Affidavit of Tyler J. Anderson in Support of Plaintiff T.J.T., Inc.'s Motion for Preliminary
Injunction and for Partial Summary Judgment ("Anderson Aff.") Ex. 1, Deposition of Ulysses
Mori ("Mori Depo.") at 27:1 - 28:14 (emphasis added). Mori also admitted in his deposition that
the purchase of raw tires and axles in the above-identified states constituted at least 50% of
Leg-It, Inc.'s business in 1997 and that the purchase of raw tires and axles is one of the only two
components of the recycling business. Id. at 24:22 - 25:2;28:15 - 29:6.
Moreover, during his deposition, Mori also admitted that he is now competing
with TJT in markets in which Leg-It. Inc. operated in 1997:
Q. You do admit that today you are competing with TJT; is that
correct?
A. I am doing sales for West States Recycling.
Q. Are you doing that in competition to TJT?
A. West States Recyclirzg is in competition with TJT.

Q. (BY MR. WARD) You plan on corztinuing to compete in
northerrz Califiornia, Ipresume; correct?
A. As long as the comparzy directs me that way.
Q. You have corztactedfactories that are present customers of
TJT in Idaho, Washington, and Oregon; correct?
A. And others, correct.

See SUDF, 7 23 (emphasis added).
Against the weight of these repeated admissions, there is no support in the record
for Mori's attempts to create the false impression that Leg-It, Inc. only did business in Northern
California. Likewise, there is no weight to Mori's claim that the Non-Compete Agreement can

PLAINTIFF T.J.T., INC.'S REPLY MEMORANDUM
IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION AND
FOR PARTIAL SUMMARY JUDGMENT - 5

801-MTZ
667220 1

be enforced only in Northern California because the clear record evidence demonstrates that
Leg-It, Inc. operated in numerous states and not just exclusively in Northern California. As
demonstrated below, the place where Leg-It, Inc. "mostly" conducted business is not the
standard; rather, the question is whether Leg-It, Inc. carried on some phase of its business in
other states, yes or no. Mori has not cited any case to this Court to suggest the ellforceability of a
noncompetition provision is governed by a "qualitative" analysis that measures the extent to
which business was carried on in a specific location. Accord Monogram Indus., Inc. v. SAR
Indus., Inc., 64 Cal. App. 3d 692, 702, 134 Cal. Rptr. 714 (1976) (stating that noncomeptition
provisions are enforceable territories where the sold business conducted any phase of its business
and enforcing noncompetition provision in the United States, Puerto Rico, the U.S. Virgin
Islands, and Canada).
Additionally, TJT disagrees with Mori's attempts to miiliinize his role at TJT. As
TJT's President and CEO testified, "Ulysses Mori went wherever he was needed. He was a
terrific troubleshooter. He was very busy all the time and he was - I miss him a lot." See
Affidavit of Stephen C. Smith in Support of Defendant's Motion for Summary Judgment and in
Opposition to Plaiiltiff s Motion for Summary Judgment, Ex. A, Deposition of Terrence J.
Sheldon at 49: 18-20.
111.
A.

ARGUMENT

The Nan-Competition Agreement at Issue Is Governed by Business and
Professions Code Section 16601.
Not surprisingly, Mori tries to cast the Non-Competition Agreement at issue as

being govenled by California Business and Professions Code Sectioil 16600, which states
"Except as provided in this chapter, every contract by which anyone is restrained from engaging
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in a lawful profession, trade, or business of any kind is to that extent void." (Emphasis added)
Mori consistently and systematically overlooks the emphasized language above, which
u~lambiguouslystates that Section 16600 is subject to exceptions. Perhaps the most notable
exception to Section 16600 is the one at issue here, i.e., Section 16601, which allows for
covenants not to compete made ancillary to the sale of a business.
Although Mori argues that California public policy prohibits "emnployment" noncompetition agreements, Mori ignores that since before the turn of the 20th Century, California
courts have also enforced non-compete provisions made ancillary to the sale of a business. See

Franz v. Bieler, 126 Cal. 176 (1899) (enforcing covenant under predecessor to Section 16601);
see also Stephens v. Bean, 65 Cal.App. 779 (1924) (same); Mahlstedt v. Fugit, 79 Cal.App.2d
562 (1947) (same). Accordingly, the public policy in favor of allowing a party to enforce a
covenant not to compete made ancillary to the sale of a business is equally as strong.
Mori also incorrectly argues that covenants not to compete under Section 16601
are to be interpreted narrowly. See Defendant Mori's Opposition Br. at 16-17. To support this
claim, Mori cites two cases that did not involve a covenant made ancillary to the sale of a
business and, instead, involved covenants prohibited by Section 16600. See id., citing Scott v.

Snelling & Snelling, Inc., 732 F. Supp. 1034, 1042-43 (N.D. Cal. 1990); Kolani v. Glusla, 64
Cal. App. 4th 402,406-08,75 Cal.Rptr.2d 257 (1998). Notably, neither Kolani, nor Scott
involved covenants made ancillary to the sale of a business and, as a result, neither court
analyzed Section 16601, let alone state that Section 16601 covenants are to be interpreted
narrowly. Indeed, the district court in Scott expressly rejected the argument that the case
involved a transaction under Section 16601 and therefore said nothing regarding the
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interpretation of a Section 16601 covenant. 732 F. Supp. at 1401. Mori appears to glean this
proposition from misreading a section from Kolani, wherein the court of appeals stated that
covenants not to compete in California are permitted in two narrow situations, but said nothing
regarding bow Section 16601 covenants are to be interpreted. See Defendant Mori's Opposition
Br. at 16, citing Kolani, 64 Cal. App. 4th at 407 ("Business and Professions Code sections
16601 and 16602 permit broad covenants not to compete in two narrow situations: where a
person sells the goodwill of a business, and where a partner agrees not to compete in anticipation
of dissolution of a partnership.").
Simply put, there is no authority cited in Moii's opposition brief to support his
claim that Section 16601 covenants are to be interpreted narrowly. In fact, under California law
just the opposite is true: The California Court of Appeals has recognized that, "Covenants
arising out of the sale of a business are more liberally enforced than those arising out of the
employer-employee relationship." Monogram Indus., Inc. v. SAR Indus., Inc., 64 Cal. App. 3d
692, 697, 134 Cal. Rptr. 714 (1976) (emphasis added). Moreover, under California law dating
back to 1872, "[all1 contracts, whether public or private, are to be iizterpreted by the same rules,
except as otherwise provided by this Code." Cal. Civil Code 5 1635 (emphasis added). To
interpret the Non-Competition Agreement any differently would be inconsistent with
California's long-standing public policy of fostering freedom of contract, and of interpreting
agreements in a manner which will make them enforceable, rather than, as against public policy.
See Cal. Civil Code § 1643 ("A contract must receive such an interpretation as will make it
lawful, operative, definite, reasonable, and capable of being carried into effect, if it can be done
without violating the intention of the parties."); see also Northwestern Mutual Fire Ass'n v.
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Pacz~7cWharfStorage Co., 187 Cal. 38,44 (1921) ("[Ilf there is one thing more than another
which public policy requires, it is that men of full age and competent understanding shall have
the utmost liberty of contract, and that every contract, when entered into fairly and voluntarily,
shall be . . . enforced by the courts ofjustice."). In fact, the Monogram court suggests that the
covenant at issue here should be given more liberal enforcement given the amount paid to Mori
for the goodwill of his fonner company.
B.

The Non-Competition Agreement at Issue Was Executed as Part of the
Merger Between Leg-It, Inc. and TJT and Is Therefore Governed By Section
16601.
Mori seeks to void the Non-Competition Agreement by rewriting history and

claiming that the Non-Competition Agreement "is an employment noncompete and is patently
invalid under California law and public policy." See Defendant's Opposition Brief at 22. As
demonstrated above, the California law and public policy to which Mori refers is that set forth in
Section 16600. However, under the clear record presented in this case, there can be no doubt
that the Non-Competition Agreement is governed by Section 16601, as the agreement was made
ancillary to the merger between Leg-It, Inc. and TJT. But for the merger, there would have been
no need for the covenant
Mori argues that the Non-Competition Agreement is an "employment
noncompete" because it is "not tied to the date of the sale of Leg-It . . . ." See Defendant Mori's
Opposition Br. at 20-21. This argument ignores the nature and timing of the transaction between
Leg-It, Inc. and TJT, as evidenced by the undisputed documents before this Court. Specifically,
the plain language of Section 4, states that Mori agreed not to compete with TJT "for the period
beginning on the Efective Date and ending two (2) years following [Mori's] termination of
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employment with [TJT] . . . ." See Anderson Aff., Ex. 5 at 3. (emphasis added). The "Effective
Date" of the agreement is June 24, 1997, i.e., the same date Mori and TJT executed the
Agreement and Plan of Merger. Compare id., Ex. 5 at 1, with Ex. 3 at 1. Accordingly, the
"term" of the Non-Competition Agreement is unquestionably tied to the date of the merger
between TJT and Leg-It, Inc. Indeed, as one would expect, the Non-Competition Agreement
was executed the very same day as the Agreement and Plan of Merger between Leg-It, Inc. and
TJT. See Anderson Aff. at Exs. 2 and 3.
In addition to the timing in which the Non-Competition Agreement was executed,
the terms of the agreement eviscerate Mori's contention that the Non-Competition Agreement is
an "employment noncompete." Notably, the Non-Competition Agreement states:
Seller acknowledges that:
(c) JTJTl has recluired that Seller make the covenants set forth
in Sections 3 and 4 [noncompetition provision] hereof
condition of [TJT's] purchase of the Stock [ o fLeg-It, Inc.1;
(d) the provisioi~sof Sections 3 and 4 [noncompetition provision]
are reasonable and necessary to protect and preserve the business
of Leg-it (as a division of [TJT]); and JTJTl and its Leg-it
Division would be irreparably damaged i f Seller were to
breach the covenants set forth in Sections 3 and 4
[noncompetition provision]; and
(e) the time, scope, geographic area and other provisions
hereof have been specifically negotiated b y sophisticated
business persons.
See Anderson Aff., Ex. 5 at 2 (bold emphasis added; italics in original). Stated simply, as a

condition of paying Mori nearly a half a million dollars for the goodwill stock of his business,
TJT required as part of this merger, that Mori execute this covenant. Moreover, the
noncolnpetition provision at issue here states that Mori agreed to the noncompete as "an
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inducement for [TJT] to enter into the Merger Agreement and as additional consideration for the
consideration to be paid to [Mori] under the Merger Agreement." Id., Ex. 5 at 3.
Now that Mori refuses to uphold his end of the Non-Competition Agreement, he
is looking for any way-whether

based in fact or not-to

avoid the clear enforceability of the

noncompetition provision. However, as demonstrated by the plain language of the NonCo~npetitionAgreement set forth above, there is simply no support for Mori's argument that the
Non-Competition Agreement is simply an "employment noncompete" governed by
Section 16600. As the Non-Competition Agreement unequivocally states, the noncompetition
provision in Section 4 was a "condition of the purchase of Leg-It, Inc." and that the specific
terms of the noncompetition provision were "specifically negotiated by sophisticated business
persons." This is not a relationship where there exists unequal bargaining power and the parties
so acknowledged.
Additionally, the sole fact that TJT also chose to employ Mori upon purchase of
his business does not change this result. See id. at Ex. 4, Employment Agreement. Mori tries to
ignore the true nature of the circumstances under which the Non-Competition Agreement was
executed by pointing to the Employment Agreement also executed between Mori and TJT. Ln
particular, Mori relies on a single provision from the Employment Agreement-its
clause-which

integration

states that the Employment Agreement and the Noncompetition Agreement

(defined as the "Employment Documents" in the Employment Agreement) contain the entire
understanding of the parties. Id., Ex. 4 at 8, fi 2.5. Mori contends that the use of the words
"Employment Documents" in an integration clause somehow converts the true nature of the
transaction, i.e., the merger and purchase of Leg-It, Inc. by TJT, to a single employer-employee
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noncompetition agreement. Notably, the Employment Agreement itself does rzot contain a
noncompetition agreement and the integration clause simply states that the Employment
Agreement and the Non-Competition Agreement executed on June 24, 1997, constitute the entire
understanding between the parties. Importantly, the integration clause does not say that the
terms of the Non-Competition Agreement are incorporated by reference into the Employlient
Agreement. Nevertheless, the absence of "incorporation by reference" language did not deter
Mori from torturing the Employment Agreement to suit his purpose. In any event, the reference
to the Non-Conlpetition Agreement in the Employment Agreement does not change the
fundamental nature of the merger transaction that was executed on June 24, 1997, by TJT and
Mori.
To further illustrate the differences between and purposes of the Employment
Agreement and the Non-Competition Agreement, it is also important to note in what capacity
Mori signed each respective document. Speciiically, Mori signed the Non-Competition
Agreement as "Seller" of Leg-It, Inc., whereas Mori signed the Employment Agreement as
"Employee" oTTJT. See id., Ex. 5 (Non-Competition Agreement) at 8 and Ex. 4 (Employment
Agreement) at 12. Mori's execution of the Non-Competition Agreement as the "Seller" further
underscores the nature of the transaction and the circumstances under which Mori and TJT
entered into the Non-Competition Agreement. The covenant was a condition and ai~cillaryto the
sale of this business. Against this background, Mori's attempts to cast the Non-Competition
Agreement as a simple "employment noncompete" can be summarily rejected.
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C.

The Non-Competition Agreement at Issue Can Be Enforced Consistently
with Business and Professions Code Section 16601.
In a final effort to void the Non-Competition Agreement, Mori argues that the

scope of the noncompetition provision in Section 4 goes beyond what is allowable under
California law. Specifically, Mori contends that the Non-~okpetitionAgreement is overly
broad because it does not prohibit Mori from competing in Northern California only. Mori
claims that, at most, the Non-Competition Agreement should be limited to Northern California
where Leg-It, Inc. maintained a facility and, because the prohibited areas included other areas in
which TJT conducted business, Mori contends that the entire Non-Competition Agreement is
somehow unenforceable. Mori's arguments fail under California law. As demonstrated below,
the California courts have a long history of enforcing noncompetition provisions by tailoring the
geographic areas to those in which the

conducted business.

In support of this argument that the Non-Competition Agreement is unenforceable
and cannot be tailored, Mori relies on Stvateggix. Ltd. v. Infocvossing West, inc., 143 Cal. App.
4th 1068 (2006). A careful reading of the Stvategix case reveals that Mori has inisstated the facts
of the case to tailor his argument to the facts presented here. Stvategix is clearly distinguishable
to the facts presented here. Moreover, a survey of California law reveals that the NonCompetition Agreement remains enforceable even if, on its' face, the noncompetition provision
includes broad restrictions on territories in which Mori can compete.
1.

Mori has misstated the facts of Stuateggiw.

To understand the manner in which Mori has misstated facts that did not exist in
Stvategix, it is important to study the specific nonsolicitation covenant at issue in that case. Quite
simply, Stvategix involved the sale of a business by the seller, StrategixIePassage, to a buyer,
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Infocrossing/SMS. Id. at 1071. The nonsolicitation covenants in Strategix prohibited the seller
of the business from soliciting the buyer's employees and customers. Id. The buyer of the
business ultimately sued the seller for violating the nonsolicitation of customers and sought
injunctive relief. Id. The district court granted a preliminary injunction barring the seller of the
business from soliciting the buyer's employees or customers. Id. at 1071-72. In reversing the
district court, the California court of appeals concluded that the "courts may enforce
nonsolicitation covenants barring the seller &om soliciting the sold business's employees and
customers." Id. at 1073 (emphasis in original). Because the covenant at issue in Strategix
prohibited only the solicitation of the buyer's customers and not the sold business's employees
and customers, the court of appeals held the covenant invalid. Id. at 1073-74.
The purchaser in Strategix requested the court of appeals to blue pencil the
nonsolicitation covenants to address only the solicitation of the sold business S employees. Id. at
1074. The court of appeals refused to blue pencil the nonsolicitation covenants stating, "We
decline to rewrite overbroad covenants not to solicit Infocrossing's [the buyer's] employees and
customers into narrow bars against soliciting Strategix's [the sold business's] former employees
and customers." Id. Accordingly, the reason the Strategix court ref'used to blue pencil the
nonsolicitation covenants is because such covenants prohibited solicitation of orzly the buyer's
customers and employees and, therefore, the covenants could not be navrowed in scope to be
enforced against the seller's customers and employees. In short, the court of appeals simply
chose not to completely rewrite the nonsolicitation covenants to prohibit solicitation of a
conlpletely new group of people, i.e., the sold business's employees and customers.
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In support of his argument that the noncompetition provision of Section 4 is
overly broad and cannot be blue penciled, Mori argues that "The [Strategix] Court noted that the
nollsolicitatioil covenants covered more than just the employees atid customers of the
business being sold; rather it also covered the employees and customers of the buyer's
business." See Defendant's Opposition Br. at 19 (emphasis added). The bolded portion in the
quote above misstates the critical facts of Strategix. In Strategix, the nonsolicitation covenants
did not cover the employees and customers being sold and instead focused exclusively on

solicitation of the buyer's employees and customer^.^ Indeed, the very reason the court of
appeals refused to blue pencil the nonsolicitation covenants is because such covenants did not
include the sold business's customers and employees and, therefore, the covenants could not be
"narrowed" in any fashion to be enforceable. As a result, the court of appeals refused to rewrite
the nonsolicitation covenant and prohibit solicitation of the sold business's custoiners and
employees.
In comparison to the case at bar, the Non-Conlpetition Agreement does not
prohibit Mori from competing in areas solely where TJT does business or prohibit Mori from
soliciting TJT's customers only. If it did, then the Strategix case might have some arguable
applicability. Instead, the Non-Competition Agreement prohibits Mori from competing in

' The California Court of Appeals described the covenants as follows:
The consulting agreement contained two nonsolicitation covenants.
One prohibited ePassage [seller] from soliciting SMS's [buyer's]
elnployees for one year after the termination of the consultillg
relationship. The other prohibited ePassage [seller] from
soliciting SMS's [buyer's]customers for the same period.
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territories where both TJT and Leg-It, Inc. conducted business, as well as soliciting both TJT and
Leg-It, Inc.'s customers. Because the Non-Competition Agreement contains broad language
prohibiting competition in areas where both TJT and Leg-It, Inc. carried on business, it can
easily be "narrowed" to allow enforcement where Leg-It, Inc. conducted business. The same
holds true with regard to the solicitation of Leg-It, Inc.'s customers. Thus, as demonstrated
below, at the very minimum, the Non-Competition Agreement is enforceable to the extent it
prohibits Mori from competing and soliciting customers in areas where Leg-It, Inc. "carried on"
its business.
2.

For over a century, California courts have narrowed broadly worded
noncompetition provisions to allow enforcement in territories where
the sold business was "carried on."

A review of California law suggests that, had the nonsolicitation covenants in
Stvategix covered the sold business's employees and customers and the buyer's employees and

customers, the court of appeals could have blue penciled the covenants to prohibit only the
solicitation of the sold business's customers and employees.
For example, since before the turn of the 20th Century, California courts have
enforced overbroad noncompete provisions to the extent that they were properly enforceable. In

Fmnz v. Bieler, 126 Cal. 176 (1899), the California Supreme Court enforced, pursuant to Section
16601's predecessor, a noncompete provision in which the defendant agreed he would not
engage in the wine and liquor business "within the radius of ten miles in either direction from
809 East Fourteenth street, in the city of Oakland, for the period of 10 years." Id. at 180. The
defendant argued that the provision was invalid, because the described area included three
separate counties. The supreme court, however, found that the exact territory being described
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was ascertainable, and the agreement was enforceable to the extent the property fell within the
county where the defendant conducted business. The supreme court explained "that the
inclusion of territory greater than that sanctioned by the code is void only as to the excess." Id.
at 181 (emphasis added).
Similarly, in Stephens v. Bean, 65 Cal. App. 779 (1924), the California Court of
Appeals enforced an agreement prohibiting an undertaker, who had sold his one-half interest in
an undertaking business, from forever competing with the purchaser, despite the laclc of either a
geographical or temporal limitation in the agreement. The court of appeals concluded that the
business was local in nature and that the city and county in wliich it was located was apparent
from the agreement. The court of appeals further noted that the general prohibition against
noncompete provisions (currently Section 16600) stated only that a contract not in accordance
with the provisioiis of that chapter "is to that extent void" and not wholly void. Id. Therefore, to
the extent that the agreement did comply with Section 16601's predecessor, it was valid and
ei~forceable.~
In Mahlstedt v. Fugit, 79 Cal.App.2d 562 (1947), as in Stephens, the California
Court of Appeal enforced ail agreement under Section 16601 that contained no geographical
limitation at all. In Mahlstedt, the seller of a heater business agreed not to enter into that
business as a manufacturer, owner, or salesinan for 10 years. The seller later argued that the
agreement was void, because it did not contain a geographical limit, as required by section

Moreover, as far back as 1934, the California Supreme Court expressed the policy in
California that courts should try to find ways to enforce otherwise valid noncompete provisions,
"the courts will now strain to put such a construction upon the covenant so as to save it in part."
Edwards v. Mullin, 220 Cal. 379, 382 (1934).
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16601. Id. at 566. The court of appeal, however, found that a contract with no geographical
limit will be enforced to the extent permitted by law. Because the heating business was located
in Los Angeles County, the court prohibited the seller from competing with the entire county.
In Mahlstedt, the California Court of Appeal succinctly stated the rules regarding

enforcement of noncompelitioll provisions made ancillary to the sale oTa business:
On the date of the contract sections 1673 and 1674 of the Civil
Code were in effect. (These provisions with slight modifications
are now sections 16600 and 16601 of the Business and Professions
Code.) As authorized by said sections of the Civil Code appellant,
having transferred the good will of his business, agreed to refrain
from carrying on a similar business for a period of ten years. He
contends that that portion of his agreement was void because it did
not, as required by section 1674, specify the territory within which
he agreed not to carry on his business. Zfsuch a contract is
indefirziteas to time or territory the court will construe it in such
manner as to make it valid. I f the contract is unrestricted as to
the territorv in which the seller agreed to refrain from
conzpetition with the vurchaser o f his business, or i f it includes
more territory than that provided bv law it will be construed to be
operative within the countv or portion thereof in which tlze
business is located (City Carpet etc. Worlcs v. Jones, 102 Cal.
506, 512 [36 P. 8411; Stephens v. Bean, 65 Cal. App. 779,783
[224 P. 10221; General Paint Corp. v. Seymour, 124 Cal. App.
61 1, 614 [12 P.2d 990]), and if the agreement is indeterminate as
to the period of its operation, or is without time limit, the court will
construe it to cover the time permitted by law. (Gregoiy v.
Spieker, 110 Cal. 150, 153 142 P. 576,52 Am.St.Rep. 701; Brown
v. Kling, 101 Cal. 295, 298 [35 P. 9951.)
79 Cal.App.2d at 566-67 (emphasis added); Kolani, 64 Cal. App. 4th at 407-08 (stating in
dictum that several courts have "saved" covenants not to compete which were valid under 3
16601, but simply overbroad in scope).
It is important to note that, in Strategix, the California Court of Appeals in no way
overruled the vast body of California law summarized above in Mahlstedt. Indeed, the Strategix
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court cited Mahlstedt in recognizing that "Courts have 'blue penciled' noncompetition covenants
with overbroad or omitted geographic and time restrictions to include reasonable limitations."
142 Cal.App. 4th at 1074. Accordingly, the result in Strategix appears to be limited to the
specific facts presented in that case.
Consistent with the policy expression demonstrated above, the California courts
throughout this century have routinely interpreted noncompete covenants and validated the same
even though the covenants employed language overbroad in scope. Indeed, once the clause's
general validity is established, no reason exists not to give weight to the parties' intentions, as
expressed in the contract. See e.g. Stephens v. Bean, 65 Cal.App. 779,783 (1924) ("No sound
reason appears . . . why the intention of the parties may not be ascertained, as in other
agreements, from a consideration of the terms of the contract as a whole."); Cal. Civil Code 3
1648 ("However broad may be the terms of a contract, it extends only to those things concerning
which it appears that the parties intended to contract.")
Against the clear weight of California law, even if the Non-Competition
Agreement encompasses a territory that cannot be protected from competition along with a
territory that call be protected, that does not mean that the Non-Competition Agreement is
unenforceable. Instead, as demonstrated below, the Non-Co~npetitionAgreement specifically
captures territories where Leg-It, lnc. conduced business prior to the merger in 1997.
Accordingly, at a minimum, the Non-Competition Agreement is operative in the areas in which
Leg-It, Inc. conducted business.
Moreover, with regard to Mori's claim that the Non-Competition Agreement
cannot be enforced because TJT is trying to enforce the agreement ten years after Leg-It, Inc.
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was sold, there can be no doubt that the California courts have enforced noncompetition
provisions with a term of ten years. Franz, 126 Cal. at 180; Mahlstedt, 79 Cal.App. 2d 562 at
566. Indeed, in a case involving a noncompetition provision of infinite duration, the California
Supreme Court courts tailored such provision to apply for as long as the purchaser carried on a
similar business. See Martinez v. Martinez, 41 Cal.2d 704, 706 (1953). 111 light of these
authorities, TJT's efforts to enforce the Non-Compete Agreement are not impacted by the
passage of time. TJT paid nearly a half-million dollars in consideration for the Non-Competition
Agreement and such agreement was not without value until Mori terminated his relationship with
TJT.
Finally, as for Mori's argument that Leg-It, Inc. has no more goodwill to protect,
such argument can be rejected based on the very authority upon which Mori relies in his
opposition brief. Specifically, in Strategix, the California Coui-i of Appeals noted that Section
16601 covenants "prevent the seller from unfairly depriving the buyer of the full value of its
acquisition, including its goodwill." 143 Cal. App. 4th at 1072 (emphasis added).5 Accordingly,
the touchstone under California law is preventing a seller from depriving the buyer of the full
value of its acquisition, which merely includes goodwill. Even if Leg-It, Inc. has no more
goodwill to protect-a
record-the

dubious assertion made by Mori without any factual support in the

absence of goodwill does not render the Non-Competition Agreement

unenforceable. By openly competing with TJT in areas where Leg-It previously did bnsi~iessin
violation of his Non-Competition Agreement, Mori is unquestionably depriving TJT of the full

"At common law, a restraint against competition was valid to the extent it reasonably provided
protection for a valid interest of the party in whose favor the restraint ran." Vacco Indus., Inc. v.
Tony Van Den Berg, 5 Cal.App. 4th 34,47-48,6 Cal.Rptr. 2d 602 (1992).
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value of the $1 million consideration that it paid as part of the Leg-It, Inc. merger. As a result,
the Non-Competition Agreement must be enforced.
D.

Enforcement of the Non-Competition Agreement at Issue Is Not Limited to
Northern California.
Mori appears to contend that, if the Non-Competition Agreement is enforceable at

all, it can only be enforced in Northern California because that is where Mori now says that
Leg-It, Inc. conducted "most" of its business. To support this argument, Mori attempts to shift
the Court's focus away from the several states in which Leg-It actually conducted its business
and attempts to downplay the significance of Leg-It, Inc.'s business outside of the stale of
California. Specifically, Mori states that "Leg-It, Inc. had one facility, in Woodland, California, .

. . and tlie recycled tiredaxles were mostly sold to four or five MB factories in Northern
California." See Defendant Mori's Opposition Br. at 2. Mori also states that "his only
connections outside of California were his efforts to purchase raw tirelaxles from dealers in parts
of a couple states." Id. at 19.
Despite Mori's efforts to now downplay the extent to which Leg-It, Ilic
conducted business outside of the state of California, the record amply demonstrates otherwise
Specifically, at tlie time of the merger in 1997, Mori admitted in his Answer and in his
deposition that Leg-It, Inc. did business in Oregon, Washington, Nevada, Idaho, Montana,
Nebraska, Arizona, and Texas. See SUDF, 7 5, citing Defendant Mori's Answer, 7 9; Anderson
Aff., EX..^, Mori Depo. at 27:l - 28:14. Additionally, Mori admitted in his deposition that he
acquired raw tires and axles in each of these states and that the acquisition of raw tires and axles
constituted at least 50% of Leg-It, Inc.'s business in 1997. Id. at 24:22 - 25:2; 28:5 - 29:6. Mori
also admitted in his deposition that the purchase of raw tires and axles is one of the two
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components of the tire and axle recycling business. Id. Illdeed, the acquisition of raw tires and
axles to be recycled comprises the supply side of any tire and axle recycling business.
Mori states that his "only" connections regarding Leg-It, IIIC.'s business outside
of Northern California were his efforts to purchase raw tirelaxles in several states, including
Oregon, Washington, Nevada, Idaho, and Montana. Mori's uses the term "only" to imply that
these contacts were de minimus, notwithstanding his admissions that the acquisition of tires and
axles comprised 50% of Leg-It, Iuc.'s business. Although Mori states that Leg-It, Inc.'s "only"
purchased raw tires and axles in states outside of Northern California, he cannot credibly
minimize the extent to which these contacts were necessary to Leg-It, Inc.'s business. Indeed,
Mori admits in his opposition brief that Leg-It, Inc.'s operations in Northern California facility
were small (see Oppositioil Br. at 19), which further supports the significance of the extent to
which Leg-It, Inc. conducted business in other states because the purchase of raw tires and axles
in these states was extremely important to Leg-It, hc.'s business. Simply put, if Leg-It, Inc. did
not have any products to recycle, it would therefore not have any products to sell. In other
words, the business that Leg-It, Inc. carried on outside of Northern California was significant.
Iu light of the record evidence, there can be no doubt that Leg-It, IIIC.coilducted
business outside of the state of California, and specifically in Idaho, Oregon, and Washington,
i.e., the very areas in which TJT is now seeking to enforce the Non-Competition Agreement. In
circumstances where a sold business conducted business in several locations, the California
Court of Appeals has previously addressed the appropriate reach of a noncompetition provision,
stating:
We hold that in the provisions of Business and Professions Code
section 16601 the area where a busiuess is "carried on" is not
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limited to the locations of its buildings, plants and warehouses,
nor the area in which it actually made sales. The territorial limits
are coextensive with the entire area in which the parties
conducted all phases o f their business including production,
promotional and marketing activities as well as sales.
Monogram, 64 Cal. App. 3d at 702 (emphasis added). As a result, the Monogram court enforced
the uoncompetition provision in the United States, Puerto Rico, the U.S. Virgin Islands, and
Canada, where the seller coilducled business on a nationwide scale. Id.
Consistent with Monogram, the territorial limits in which the Non-Competition
Agreement can be enforced include the entire areas in which Leg-It, Inc. conducted all phases of
its business including promotional and marketing activities as well as sales. The undisputed
record establishes that Leg-It, Inc. "carried on" a significant phase of its business, i.e., the
acquisition of raw tires and axles, in several states, including Oregon, Washington, Nevada,
Idaho, Montana, Nebraska, Arizona, and Texas. Accordingly, the Non-Competition Agreement
is enforceable in each of these states.
E.

A Preliminary Injunction Is Necessary to Prevent Defendant Mori from
Further Breaching the Non-Competition Agreement and from Violating
other Tort Duties Owed to TJT.
Mori tries to gain an advantage from his own breach of the Non-Competition

Agreement by arguing that a preliminary injunction should not issue because TJT has not
demonstrated "a breach of that Agreement or any resulting damages." See Defendant Mori's
Opposition Br. at 27. Mori cannot credibly claim that there is no record evidence that he
breached the Non-Competition Agreement. As demonstrated in TJT's opening brief, Mori is
currently and admittedly competing with TJT in areas where Leg-It, Inc. conducted business in
1997. Accordingly, there can be no question that TJT has established a breach of the agreement.
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With regard to Mori's claim that TJT has not demonstrated any damages resulting
from Mori's breach of the Non-Competition Agreement, Mori ignores the standard for a
preliminary injunction. As demonstrated in TJT's opening brief, TJT need not demonstrate
money damages resulting from Mori's breach of the Non-Competition Agreement. before a
preliminary injunction can issue. See TJT's Opening Br. at 5-6. Moreover, a showing of
irreparable injury is not a prerequisite to the issuance of a preliminary injunction. Id. It is telling
that Mori has failed to address the authorities cited in TJT's opening brief or cite any of his own
authorities to the contrary, but still claims TJT has not shown any damages.
Additionally, proving money damages at this stage where the full extent of Mori's
wrongful conduct has not been discovered can be difficult because the impact of Mori's conduct
may be delayed. Indeed, in situations where the calculation of damages is difficult, the
Restatement (Second) of Contracts provides that:
If the injured party has suffered loss but cannot sustain the burden
of proving it, only nominal damages will be awarded. If he can
prove some but not all of his loss, he will not be compensated in
full. In either case damages are an inadequate remedy. Some type
of interests are by their very nature incapable of being valued in
money. . . . The breach o f a covenant not to compete may cause
the loss o f customers o f an unascertainable number or
In such situations, eauitable relief is often
importance.
auprooriate.

.. .

Restatement (Second) Contracts, 5 360, cmt. b at 171 (emphasis added). Here, injunctive relief
is wa~ranted-and necessary-to

prevent further harm to TJT. Specifically, TJT is being

damaged by the very fact that Mori is currently in the ~narlcetplaceas a salesman competing in
the tire and axles recycling industry in the areas where Leg-It previously did business. TJT
should not have to suffer monetary damages before Mori's wrongful conduct is put to a stop
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The California courts have also recognized that injunctive relief is warranted
where a former employee solicits the customers of his former employer in a competing business
with intent to injury his former employer's business. California Intelligence Bureau v.

Cunningham, 83 Cal. App. 2d 197,202, 188 P.2d 303,306 (1948). Likewise, injunctive relief is
warranted where there exists "an established business relationship between the customer and the
former employer which, unless interfered with, normally continues." Id As TJT demonstrated
in its opening brief, the likelihood that Mori would take customers away from TIT is evident
from the fact that he is openly competing with TJT in areas where Leg-It, Inc. conducted
business and that he hopes to take customers away from TJT.
IV.

CONCLUSION

For the foregoing reasons, TJT respectklly requests this Court to grant its no ti oil
for preliminary injunction and for parlial summary judgment.
DATED this 15th day ofOctober, 2007.

ktomeys for Plaintiff
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Stephen C. Smith
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TROXELL
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Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTI-I JUDICIAL DISTRICT
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Wasliington corporation,

1

VS.

)
)
)
)

ULYSSES MORI, an individual,

)
)

Plaintiff,

Case No. CV OC 0709799
DEFENDANT'S MOTION
REQUESTING LEAVE TO PRESENT
LIVE WITNESS TESTIMONY AT THE
INJUNCTIVE HEARING

Defendant.

COMES NOW Defendant Ulysses Mori ("Defendant"), by and tlirough his counsel of
record, Hawley Troxell Ennis & I-lawley LLP, and respectfully submits this Motion Requesting
Leave to Present Live Witness Testimony at the Injunctive Hearing on October 22,2007.
Defendant previously requested that this Court consolidate the injunction hearing with
the cross-motions for summary judgment, thereby pushing back the October 22nd hearing date
for a couple weeks in order to hold one consolidated hearing. Plaintiff objected. The Court has
not ruled on the issue. Should the injunction hearing go forward, Defendant respectfully requests
that he be allowed to present live witness testimony - his own testimony and testimony from
DEFENDANT'S MOTION REQUESTING LEAVE TO PRESENT LIVE
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Terry Sheldon and Larry Prescott, as adverse witnesses. Defendant requests that the Court
consider this Motion on short notice and Defendant has attached a proposed order. This Motion
has been hand-delivered to Plaintiff. Defendant assumes that Plaintiff will have no objection to
live witness testimony since Plaintiff has indicated that time is of the essence in resolving this
case and the Court should be able to consider any and all relevant evidence, including the
credibility of the relevant parties.
These witnesses, however, will only be relevant and necessary in a limited circumstance.
As this Court is no doubt well aware from prior briefing, Defendant is arguing that Plaintiffs
noncompete agreement is uienforceable because it is both overbroad and "substantively" an
employment noncompete agreement. Defendant is relying upon clear California precedent,

Strategix, Ltd. v. Infocrossing West, Inc., 142 Cal. App. 4th 1068 (2006), and if this Court
follows the Strategix decision there will be no need for any witness testimony because the
noncompete will be found unenforceable as a matter of law.
The Strategix decision could hardly be more on point, and Plaintiff has failed to
distinguish the case. In its reply brief filed on or about October 15,2007, Plaintiff argued that
the Strategix case is distinguishable because the nonsolicitation covenant "did not cover the
employees and customers being sold and instead focused exclusively on solicitation of the
buyer's eniployees and customers." Plaintiff even repeatedly stated that Defendant had
misstated the facts.
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Defendant completely missed the point and apparently lnisunderstood the facts.1 In

Strategix, the seller sold its assets, employees, and goodwill to the buyer. The buyer's assets,
customers, and goodwill now included the assets, employees, and goodwill of the seller. Thus,
any nonsolicitation agreement that says the seller cannot solicit the buyer's employees and
customers patently applies to (1) the employees and customers of the pre-merger buyer and (2)
the employees and customers of the seller that are now part of the post-merger buyer. Hence, it
cannot be disputed that the nonsolicitation agreement did in fact apply to both the seller's and the
buyer's employees and customers. This is why the Strategix Court described the nonsolicitation
agreement as "overbroad": it covered employees and customers that could validly be protected
pursuant to Section 16601 but it also covered employees and customers that could not be
protected. In fact, the Strategix Court clearly explained the overbroad issue in its conclusion,
much of which was already quoted in Defendant's briefing but which was ignored in Plaintiffs
reply brief:
On the other hand, nonsolicitation covenants barrin~the seller from
soliciting all employees and customers of the buyer, even those who were not
former ein~loyeesor customers of the sold business, extend their anticompetitive
reach beyond "the business so sold." They do more than ensure the buyer
receives the full value of the business it bought, whose goodwill does not include
"'the patronage of the general public."' The covenants would give the buyer
broad protection against competition wherever it happens to have employees or
customers, at the expense of the seller's fundamental right to conipete for
employees and customers in the marlcetplace.

1 Plaintiff also got it wrong when it accused Defendant of "not present[ing] the entire hctual
picture to the Court." Plaintilf s Reply Brief at p.4. Defendant will leave it to the Court to
compare Plaintiffs Statement of "Undisputed" Facts with Defendant's heavily cited Statement
of the Facts and then conclude which party presented the more complete factual picture.
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Iiifocrossing concedes the nonsolicitation covenants should apply only to
Strategix's employees and customers. As it aptly aiid commendably observes, "the
key to any understanding of Section 16601 lies in recognizing that a competitive
restraint created under it can extend only as far as the operations of tlie business
that was sold. A non-solicitation clause cannot be enforced beyond that nexus."
Infocrossiiig instead asks us to modify the preliminary injuiictioii to
address only Strategix's former customers aiid employees. Courts have "blue
penciled" noncoliipetition covenants with overbroad or omitted geographic and
time restrictions to include reasonable limitations. But courts will not strilce a
new bargain for the parties "for the purpose of saving an illegal contract."
In Kolani, the court declined to "rewrite the broad covenant not to
compete into a narrow bar on theft of confidenrial information." We decline to
rewrite overbroad covenants not to solicit Infocrossing's employees and
customers into narrow bars against soliciting Strategix's former einployees aiid
customers. Had the parties intended to reach such limited -and enforceable covenants, they could have negotiated for them. We will not do so for the parties

noW.
Slrategix, 142 Cal. App. 4th at 1073-74 (citations omitted and emphasis added). In sum, despite
Plaintiffs accusations, Defendant has not misstated the facts or the analysis of the Strategix
decision.:!
Thus, as stated in its prior brief, the Strategix decision is directly on point. As in
Strategix, Defendant sold his business and entered into a noncompete that was drafted such that
it would appear to be a sale-of-business noncompete. As in Slralegix, TJT, the buyer, drafted a
noncompete that was completely overbroad because it purports to prohibit Defendant from
soliciting not only his old company's customers and eniployees but also the employees and
customers of the TJT. Strategix's facts callnot be distinguished from the facts in this case.

2 Plaintiff also accused Defendant of "systematically overloolc[ing tlie fact tliat] Section 16600
is subject to exceptions," aiid Plaintiff claims that "Mori ignores that since before the turn of the
20th Century, California courts have also enforced non-compete provisions made ancillary to the
sale of a business." Plaintiff's Reply Brief at p.7. Those accusations are an obvious
mischaracterization of Defendant's argument. Defendant's brief clearly states that Section
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The Strategix court would not rewrite the buyer's overbroad noncompete. The Court
recognized that the buyer lmew the law at the time it drafted the noncompete and it could have
drafted an enforceable noncompete. Instead, the buyer, and now TJT, chose to draft an
overbroad noncompete agreement that was anti-competititve and in violation of California
statutory and case law. The Strategix decision is recent, is factually on point, and is from a
California Appellate Court. Plaintiff has failed to cite any case law to refute the Strategix
decision. The Strategix court declared the noncompete void as a matter of law, without need for
any testimony, and based on that precedent, Defendant respectfully requests that this Court do
the same.
Apparently recognizing that the noncompete is facially overbroad, Plaintiff has asked this
COW to ignore Strategix and instead redraft a narrower version of the noncompete agreement.
Plaintiffs Reply Brief at pp. 13-23. Plaintiff cites a litany of older cases, all of which, unlike

Strategix, are not factually on point. Plaintiff is aslting this Court to bend over backwards to
enforce its patently overbroad and improper noncompete. Plaintiffs own officers initially
argued, and have soread the word throughout the marketplace, that Defendant should be
outlawed from any employment in the recycled tirelaxle business in the Western half of the
United States. In fact, the initial noncompete agreement is written so broadly that, if
enforceable, it probably would reach any state in the West. Such wide-ranging noncompete
agreements are obviously nnenforceable. Now, upon being shown the complete indefensibility
of its practically unlimited noncompete, Plaintiff believes the Court should allow it to narrow the
scope. The equities of this case scream out against that approach. As stated in Defendant's prior

16600 has exceptions and the entire remainder of the brief is an explanation of why the
exceptions are inapplicable.
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brief, Plaintiff drafted a noncompete that was tied to the sale of the business in name only. In its
true substance, the noncompete is merely an einployment noncompete: it attempts to keep
Defendant from competing against TJT now that he has left TJT's employ.
In addition, despite a lot of hyperbole to the contrary, Plaintiff cannot reasonably argue
that the Court needs to redraft the noncompete in order to protect the value that Plaintiff acquired
when it bought Leg-It over ten years ago. Plaintiff is not in danger of Defendant
misappropriating Leg-It's goodwill, customers, and employees that were transferred more than
ten years ago and have long since become the exclusive assets of TJT. To prove this point,
Defendant requests the opportunity to present his own testiinoily regarding the goodwill that
Leg-It enjoyed back in 1997 and how none of that goodwill remains today. Defendant will
testify that he has not maintained any significant relationships with any of Leg-It's suppliers of
raw tirelaxles or with any of Leg-It's purchasers of recycled tirelaxles.3 Defendant will testify
that his previous ownership of Leg-It is irrelevant to his current employment for West States.
Rather, it is Defendant's tenacity, dedication, and people skills, along with a better and less
expensive product, that will allow him to be successful competing with TJT. There is absolutely

Defendant will also testify that he has taken no corporate secrets with him. From time to time,
Plaintiff makes brief references to these additional tort based claims that apparently are not
entirely based upon the noncompete agreement. In its reply brief, Plaintiff states that Mori
became aware of "TJT customers and pricing information as a result of his positions of
leadership and trust with TJT." Plaintiffs Reply Brief at p.3. Defendant can and will testify that
all the information about suppliers of raw tireiaxles and purchasers of recycled tirelaxles is
readily available in the marketplace. Sheldon admitted as much in his deposition. In addition,
Plaintiff certainly cannot be arguing that Defendant is unable to work for a competitor merely
because he is aware of the prices that TJT charges. If that were the law, any former employees
would be unable to work for a competitor unless they could be brainwashed into forgetting all
information about pricing. In fact, California law states the exact opposite; employees are
allowed to freely move to coinpetitors. Plaintiff has completely failed to cite any trade secrets or
intellectual property that have been misappropriated.
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no goodwill or other value from the sale of Leg-It that merits legal protection. Plaintiff is merely
attempting to prohibit fair competition from a former employee, wliicli is explicitly prohibited by
California public policy, statutes, and case law.
For all of these reasons, there is no liltelihood tliat Plaintiff will succeed on the merits of
its claims in this case; therefore, a preliminary injunction would be inappropriate. See Harris v.
Cassia County, 106 Idaho 513,517-18,681 P.2d 988,992-93 (1984); Brady v. City ofHomedale,
130 Idaho 569, 572, 944 P.2d 704 (1997) ("A preliminary injunction "is granted only in extreme
cases where the right is very clear and it appears that irreparable injury will flow from its
refusal."') (quoting Harris). In fact, once Defendant's motion for summary judgment is fully
briefed, this Court should dismiss this case entirely. Should the Court decide that there are some
fact issues related to the enforceability of a narrower noncompete, Defendant requests the
opportunity at the injunction hearing to present his own live testimony and testimony from
Plaintiffs officers, Terrence Sheldon and Larry Prescott, as adverse witnesses.
DATED THIS

day of October, 2007.
HAWLEY TROXELL ENNIS & I-IAWLEY LLP
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I HEREBY CERTIFY that on this -day
of October, 2007, I caused to be served a true
copy of the foregoing DEFENDANT'S MOTION REQUESTING LEAVE TO PRESENT LIVE
WITNESS TESTIMONY AT THE INJUNCTIVE HEARING by the method indicated below,
and addressed to each of the following:
John C. Ward
U.S. Mail, Postage Prepaid
James L. Martin
Hand Delivered
Tyler J. Anderson
-Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCIC & FIELDS, -E-mail
-Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
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Jolm C. Ward, ISB No. 1146
James L. Martin, 1SB No. 4226
Tyler J. Anderson, ESB No. 6632
MOFFATT,
THOMAS,
BARRETT, ROCK&
FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jIxn@moffatt.co~n
tya@rnoffatt.corn
17-432.32
Attorneys for Plaintiff
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NTHE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T.J.T., NC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
VS

.

ULYSSES MORI, an individual,

NOTICE OF INTENT TO OFFER
TESTIMONY AND EVIDENCE AND
TO CROSS-EXAMINE WITNESSES

COMES NOW T.J.T, h c . ("TJT "), by and through its undersigned co.unsel of
record, and hereby gives notice that TJT intends to offer live witness testimony and evidence ai~d
to cross-examine witnesses at the hearing on T.J.T,, Inc.'s Motion for Preliminary Injunction and
for Partial Sulnrnary Judgment before the Honorable Ronald J. Wilper, Judge of the above-

<\<

\\

NOTICE OF INTENT TO OFFER TESTIMONY AND
EVIDENCE AND TO CROSS-EXAMXNE WITNESSES - 1

entitled Court, on Monday, October 22, 2007, at 11:OO a.m., or as soon thereafter as couilsel can
be heard. Specifically, TJT intends to present the live testimony of defendant Ulysses Mori as an
adverse witness, along with the live testimony of TJT's principals, Terry Sheldon andlor Larry
Prescott.
DATED this 17th day of October, 2007.

Attorneys for Plaintiff

NOTICE OF INTENT TO OFFER TESTIMONY AND
EVIDENCE AND TO CROSS-EXAMINE WITNESSES - 2

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17th day of October, 2007,I caused a true and
correct copy of the foregoing NOTICE OF INTENT TO OFFER TESTIMONY AND
EVIDENCE AND TO CROSS-EXAMINE WITNESSES to be served by the method
indicated below, and addressed to the following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Maill Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

(h.S.

Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail

acsimile

NOTICE OF INTENT TO OFFER TESTIMONY AND
EVIDENCE AND TO CROSS-EXAMINE WITNESSES - 3

NO.
A

-

M

P

FILED

M

.

Steplzen C. Smith ISB No. 7336
HAWLEY TROXELL ENNXS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83702-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3 829
Email: ssrni@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TI-IE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
vs .

ULY SSES MORT, an individual,

1
)
1

Case No. CV OC 0709799

)
)

COMMISSION TO TARE FOREIGN
DEPOSITION

1
)

Defendant.

TO:

ANY PERSON AUTHORIZED TO ADMINISTER OATHS IN THE STATE OF

CALIFORNlA:
Pursuant to Idaho Rule of Civil. Procedure 28, by order of the above-entitled Court made
on application of Defendant Ulysses Mori in the above-captioned case, you are hereby
appointed, commissioned. and authorized to take the deposition of the following in the State of
California.
Stewart Gardner
938 1lt" Street
Huntington Beach, CA 92648

P:

COMMISSION TO TAKE FOREIGN DEPOSITION - 1

i

You are authorized to administer an oath to the above witness and to take his deposition
on oral examination. You are further authorized and directed to cause the examination of this
witness to be recorded and to certify that the witness was duly sworn and that the deposition
transcript is a true record of the witness' testimony.
This commission expires 90 days from the date of signing.
DATED THIS h z d a y of October, 2007.

J. DAVID NAVARRO
Clerk of the Court

COMMISSION TO TAKE FOREIGN DEPOSITION - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h i s g d a y of October, 2007, I caused to be served a true
copy of the foregoing COMMISSION TO TAKE FORl3IGN DEPOSTTION by the method
indicated below, and addressed to each of the following:
Stephen C. Smith
HAWLEY TROXELL ENNXS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

COMMISSION TO TAKE FOREIGN DEPOSITION - 3

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

k

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

OF THE STATE 01;IDAHO, IN AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,

)
)

1

)
)
)

ULYSSES MORI, an individual,

Case No. CV OC 0709799

ORDER DENYING PLAINTIFF'S
MOTION FOR A PRELIMINARY
INJUNCTION

)

1

Defendant.

Having reviewed the entire record relating to Plaintiffs Motion for a Prelimillary

Injunction and having heard oral argument 011 October 22,2007,
IT IS ORDERED that Plailitiff's Motioil for a Preliminary Injui~ctionis DENIED.

DATED THIS

day of October, 2007.

District Judge

K

Y

ORDER DENYING PLAINTIFF'S MOTION FOR A PRELIMINARY
INJUT\TCTION - I.

CERTIFICATE OF SERVICE

~'i

I HEREBY CERTIFY that on this -day
of October, 2007, I caused to be served a true
copy of the foregoing ORDER DENYING PLAINTIFF'S MOTION FOR A PRELIMINARY
INJUNCTION by the inetbod iildicatcd below, and addressed to each of the following:

5

U.S. Mail, Postage Prepaid
John C. Ward
James L. Martin
I-Iand Delivered
-Overnight Mail
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, __ Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
Stephen C. Smith
HAWLEY TROXELL ENNIS & HAWLEY, LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, Idaho 83701-1617

U.S. Mail, Postage Prepaid
-Hand Delivered
-Overnight Mail
-Telecopy

J. DAVID NAVARRO
Clerk of the Court

ORDER DENYING PLAINTIFF'S MOTION FOR A PRELIMINARY
INJUNCTION - 2
42746000210768471

John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISE3 No, 6632
MOEFATT,
THOMAS,
BARRETT,
ROCK&
FIELDS, CHARTERED
f 01 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlrn@rnoffatt.com
tya@moffatt.com
17-432.3 1
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., PNC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
STIPULATION RE: SUMMARY
JUDGMENT BRIEFING SCHEDULE

VS.

ULYSSES MORI, an individual,
Defendant.
COME NOW, the plaintiffT.J.T, Tnc., by and through their counsel of record,
Moffatt, Thomas, Barrett, Rock & Fields, and the defendant, Ulysses Mori, by and through his
counsel of record, Hawley TroxeXl Ennis & Hawley, LLP, and hereby stipulate and agree as
follows:

STIPULATION RE: SUMMARY JUDGMENT BlUEFXNG SCHEDULE - 1

BOI_MT~:~~~OSI.~

WHEREAS, the Court has currently pending before it TJT's Motion for Partial
Summary Judgment and Ulysses Mori's Motion for Summary Judgment;
WHEREAS, the briefing in connection with TJT's Motion for Partial Summary
Judgment has been fully submitted, hut the briefing on Ulysses Mori's Motion for Summary
Judgment has not yet been fully submitted to the Court;
WHEREAS, the parties previously agreed that TJT would file its inemorandum in
opposition to Ulysses Mori's motion for summary judgment on October 29,2007 and defendant
Mori would file his reply memorandum in support of his motion for summary judgment on
November 5,2007;
WHEREAS, the Court has set a hearing on the parties' cross motions for
summary judgment on November 26,2007;
WHEREAS, in completing the briefing on Ulysses Mori's Motion for Summary
Judgment, an extension of time for filing a response inemorandum to Ulysses Mori's motion for
summary judgment will be necessary in order to properly brief and fully respond to said motion
in light of issues raised by the Court during tile October 22, 2007, hearing, and in light of
plaintiff's counsel's prior workload obligations. Accordingly, the parties have agreed to a
briefing schedule whereby all briefing will be on file with the Court by November 12,2007,
fourteen (14) days in advance of the currently scheduled hearing on the parties' cross motions for
summary judgment;
WHEREAS, the parties have reached this agreement whereby they would request
the Court to approve a stipulation that will provide that the parties' deadlines for filing their
respective summary judgment hriefing will be extended.

STIPULATION RE: SUMMARY JUDGMENT BRIEFING SCHEDULE - 2

BOI_MTZ:~~~O~~.I

THEREFORE, it is hereby stipulated and agreed:
1,

That T JT's response papers to Ulysses Mori's Motion for Summa~y

Judgment shall be due on November 5,2007; and
2

That Ulysses Mori's reply papers in support of his motion for summary

judgment shall be due on November 12,2007;
of October, 2007

MOFFATT,
THOMAS, BARRETI,ROCK &
F rEr DS, CHARTERED

A;torneys for Plaintiff
DATED this

day ofOctober, 2007..

SIIPULATION RE: SIJillMARY JUDGMENT BRIEFING SCHEDULE - 3
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Adn County Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T,J.T,, INC,, a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
ORDER GRANTING STIPULATION
RE: SUMMARY JUDGMENT
BRZEFING SCHEDULE

VS.

ULYSSES MORI, an individual,
Defendant,

The Court, having been duly apprised of the parties' Stipulation Re: Summary

Judgment Briefing Schedule, and the Court finding good cause therein;
IT IS HEREBY ORDERED that:

1.

T.TT9sresponse pBpers to Ulysses Mori's Motion for Summary Judgment

shall be due on November 5,2007; and
2.

Ulysses Mo~i'sreply papers in support of his motion for summary

judgment shall be due on November 12,2007.
DATED this ??%ay

d

of

0c y

u

ORDER GRANTING STIPULATION RE:
SUMMARY JUDGMENT BRIEFING SCHEDULE - 1

,2007.

CERTIFICATE OF SERVICE
/

7

P

I HEREBY CERTIFY that on this
day of
2007,I
caused a true and correct copy of the foregoing ORDER GRANTING STIPULATION RE:
SUMMARY JUDGMENT BRIEFING SCHEDULE to be served by the method indicated
below, and addressed to the following:
Stephen C. Smith
HAWLEV
TROXELL
ENNIS& HAWLEYLLP
877 West Main Street, Suite 1000
Post Office Box 161 7
Boise, Idaho 8370 1- 1617
Facsimile (208) 342-3829

John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT,
THOMAS,
BARRETT,
ROCK&
FIELDS,CHARTERED
101 S. Capitol Blvd,, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Facsimile (208) 385-53 84

6

) U.S. Mail, Postage Prepaid

and Delivered

( ) Overnight Mail
( ) Facsimile

9)U S . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

ORDER GRANTING STIPULATION RE:
SUMMARY JUDGMENT BRIEFING SCHEDULE - 2

John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MQFFATT,THOMAS,
BARREP, ROCK&
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@rnoffatt.com
jlm@rnoffatt.com
tya@moffatt.com
17-432.31
Atton~eysfor Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., N C . , a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
vs.
ULYSSES MOM, an individual,

AFFIDAVIT OF TYLER J. ANDERSON
IN OPPOSITION TO DEFENDANT
MORI'S MOT1ON FOR SUMMARY
JUDGMENT

Defendant.

STATE OF IDAFXO )
) ss.

County of ADA

1

TYLER J. ANDERSON, having been duly sworn upoil oath, deposes and states
as follows:

AFFIDAVIT OF TYLER J. ANDERSON IN OPPOSITION TO
DEFENDANT MOW'S MOTION FOR SUMMARY JUDGMENT - 1

BOI-MT~ 6691 7 I I

1.

I am the attorney of record for the plaintiff T.J.T., Inc. in the above-

2.

Attached hereto as Exhibit I is a true and correct copy of a letter from

entitled action.

Howard L. Seligman to Paul Boyd dated July 26, 1996, retrieved from the business records of
T.J.T.. Inc.
3.

Attached hereto as Exhibit 2 is a true and correct copy of an Opinion of

Seller's Counsel issued as part of the 1997 inerger between T.J.T., Inc. and Leg-it Tire
Counpany, Inc., signed by Howard L. Seligman, and retrieved froin the business records of
T.J.T., Inc.
Further your affiant sayeth naught.

SUBSCRIBED AND SWORN to before me this

day ofNovember, 2007

-

WY/,

Residing at
16
I
My Cornmissioil Expires 7 / 2.412-8

AFFIDAVIT OF TYLER J. ANDERSON IN OPPOSITION TO
DEFENDANT MORI'S MOTION FOR SUMMARY JUDGMENT - 2

/L

BOI_MTZ:~~SII~.~

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day of November, 2007, I caused a true and
correct copy of the foregoing AFFIDAVIT OF TYLER J. ANDERSON IN OPPOSITION
TO DEFENDANT MORI'S MOTION FOR SUMMARY JUDGMENT to be served by the
method indicated below, and addressed to the following:

Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

(4U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

AFFIDAVIT OF TYLER J. ANDERSON IN OPPOSITION TO
DEFENDANT MOM'S MOTION FOR SUMMARY JUDGMENT - 3
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EXHIBIT 1

HOWARD L.SELIGMAN
JAMESWILLFTT

SELIGMAN
& WILLETI;
INC.
A PROFESSIONALLAW CORPORATION
7510 SHORELINEDRIVE,SUITEA-1
STOCICTON.CALIFORNIA 95219

(209) 951-8140

FAX (209) 951-2153

July 26, 1996

PAUL BOYD, ESQ.
HAWLEY, TROXELL, ENNIS
and HAWLEY
877 Main Street, #I000
Boise, Idaho 83701
Re:

Leg-It Tire Co., Inc.
Merger Agreement

-

TJT, Inc.

Dear Mr. Boyd:
This office represents Leg-It Tire Co., Inc. and Ulysses Mori. 1t
is my understanding that you represent TJT, Inc. I have been
instructed to write this letter to you in connection with the first
draft of an Agreement and Plan of Merger that was sent to my client
on July 10, 1996, by Stephen A. Weiss.
. , ..
.
.
.i:
The. purpose of .this letter .is,:to .provid,@.my clients.' initla1
comments to the draft agreement,..which consist of the following:
1, No exhibits to be provided by TJT were attached. Mr. Mori
is most anxious to be able to review and comment upon the proposed
Registration Rights Agreement, Employment Agreement and NonCompetition Agreement. It is also tiis understanding, from the
letter of intent, that TJT is also to provide an appropriate legal
opinion on the income tax aspects, if any, of the proposed
transaction. Please let me know when those documents will be sent
for review.

2.
The representations, warranties and indemnification
provisions that are set forth in Sections 4 and 12, should be YY3
limited to Leg-It Tire Co., IGC.

3. I noted two typographical errors, specifically, in the
introductory paragraph on page 1, in which the first letter of the
state of Idaho needs to be capitalized, and within Section 1.1, the
reference to Interglobe Networks.
4 . The provisions of Section 2.1 should provide for a minimum
purchese price of 1.5 million dollars. Mr. Mori wants to make
certain that in the application of GAAP, it will not result in a
purchase price that is less than the $1,500,000,

J

SLO

Page 2 continued
July 26, 1996
PAUL BOYD, ESQ.

5. The cost of the "special audit" that is set forth in
Section 2.2(b) is to be the responsibility of TJT and should be so
stated.
6.
Given the fact, from a consistency standpoint, that
reference throughout the document has been made to the financial
statements of March 31, 1996, that statement should be also
utilized within Section 4.6(c).
7. Even though it will be listed in Section 4.20, reference
should be made within Section 4.7 of a pending lawsuit that was
filed against Leg-It Tire Co., Inc. for monies due and owing in
connection with materials sold to Leg-It by HWA Fong Rubber
Company.

,

8 . The word "audited" should be deleted within Section 4.7(a) J
which precedes the phrase "financial statements".

9.
There needs to be referenced within the Agreement
regarding the real property lease to be identified in Schedule 4.0
that it is to be assumed by TJT. To the extent that any consent is
necessary to that assumption, such consent is to be provided.

10. I am recommending that within Section 4.11, deletion of
the phrase "without necessity of instituting any legal proceedings
for collection". My client agrees to represent that the accounts
receivable are bona fide; however, it is in no position to make a
representation that none of them might require referral to
collection or litigation in order to obtain payment.

J

11. The concept of professional liability insurance needs to /
be deleted from Section 4.13.
12. In view of the fact that the State of California will
require the filing of various documents to implement the
contemplated merger, reference to that fact, together with
agreement to comply with those rules, should be inserted within
Section 4.10.

d

13. I want to bring to your attention that in the normal
course of business, Leg-It Tire Co., Inc. does, in fact, make J
inventory purchases for resale which could be in excess of $25,000,
Leg-It Tire Co., Inc. has no objection to limiting Section 6.5(1)
to the purchase of equipment but needs to exclude the purchase of
inventory.

Page 3 continued
July 26, 1996
PAUL BOYD, ESP.

14, Within Section 7.8, provision should be inserted to
identify the type of programs that are presently being provided by J
TJT to its employees.
15. My name should be inserted within Section 8.5.

I/

16. In view of the fact that there is pending litigation, as y
noted in this letter, Section 8.7 should be qualified by the phrase
"except as otherwise stated in this agreement".

~~o

17. Section 9.7 should make evidence of the fact that TJT is J
delivering both cash and stock to Mr. Mori.
18. The right to terminate on or after September 1, 1996,
should be applicable both to TJT as well as my clients. As such, J
I am requesting that the provision of Section ll.l(c) be applicable
to all parties.
19. It would appear, within Section 12.2(d), that an attempt
is made to have my clients waive their rights under any statute of
limitations that might apply to this transaction. That needs to be
deleted.
20. The arbitration, contemplated by Section 16.3, needs to
be located in Sacramento, California, not Boise, Idaho.
These are my initial comments. I look forward to discussing each
of them with you. I anticipate hearing from you at an early date.
Very truly yours,

HtS/jw

cc:

client

A

@

EXHIBIT 2

SELICMAN
& WILLETT,
HOWARD L. SELIGMAN
JAMES WlLLElT (RET)

INC.

A PROFESSIONAL ! A W CORPORATION
7510 SHORELINE DRIVE. SUITE A-1
STOCKTON. CALIFORNIA 95219

(209) 951-8140
FAX (209) 951-2153

OPINION OF SELLER'S COUNSEL
The Opinion Letter may be governed by the Legal Opinion Accord of
the ABA Section of Business Law (1991). Capitalized terms used but
not defined herein shall have the meanings assigned thereto in the
Agreement and Plan of Merger (the "Agreement").
1. Orqanization. To the best of our knowledge, Leg-It Tire
Company, Inc. (the "Company") is a corporation organized and
validly existing under the laws of the State of California and is
duly qualified and in good standing as a foreign corporation in
each other jurisdiction in which it conducts business (except where
the failure to so qualify would not have a Material Adverse
Effect. )
2. Authority. To the best of our knowledge, the execution,
delivery and performance by the Company and the Stockholder of the
Agreement and the other documents, agreements and instruments
related thereto has been duly authorized in accordance with
applicable law, and each of the Agreement and such other documents,
agreements and instruments is a valid, legally binding obligation
of the Company and the Stockholder, as applicable, enforceable
against each of them in accordance with its terms and conditions.

3. Absence of Conflict. To the best of our knowledge, the
execution and delivery by the Company and the Stockholder of the
Agreement and the other documents, agreements and instruments
related thereto, and the consummation of the transactions
contemplated thereby do not, to my knowledge: (a) conflict with or
result in a breach of any of the terms, conditions or provisions of
the Company's articles of incorporation or bylaws; or (b) conflict
with, result in a breach of or constitute a default under, any
agreement or instrument t o which the Company is a party or is bound
and which has been identified by the Company in a certificate
addressed to me as a material agreement or instrument.

4. Compliance with Laws. To the best of our knowledge, the
Company has substantially complied with all applicable laws to
which it is subject, except where the failure to comply would not
have a Material Adverse Effect.
5. Company Stock. To the best of our knowledge, all of the
Company is owned by the Stockholder, and such Shares of Common

,

Stock are validly issued and fully paid and nonassessable, and are
owned free and clear of any Liens, options, preemptive rights,
rights of first refusal or other restrictions whatsoever, except as
may be in operation by applicable federal and state securities
laws.
There are no outstanding securities of the Company
convertible or exchangeable for capital stock, warrants, options or
other rights to purchase or subscribe for capital stock, nor any
contracts, commitments, or agreements relating to the issuance into
or exchangeable for capital stock or any warrant, option, or right
to purchase or subscribe for capital stock, which have not been
waived or surrendered as of Closing.
6. Title. To the best of our knowledge, the Stockholder has
good title to the Shares, and the certificates and/or instruments
transferring the Shares to TJT pursuant to the Agreement are valid,
binding and sufficient to vest title to the Shares in TJT.

John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, SSB No. 6632
MOFFATT,
THOMAS,
BART~ETT,
ROCK&
FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@rnoffatt.corn
j lrn@moffa"Et.corn
tya@moffatt.com
17-432.31
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH SUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., TNC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
TJT'S MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

VS.

ULYSSES MOM, ail individual,

1

Defendant.

I.

INTRODUCTION

Defendant Ulysses Mori's ("Mori") motion for summary judgment that his NonCompetition Agreement with T.J.T., Inc. ("TJT") is invalid and unenforceable should be denied

for the reason that such covenants, when made ancillary to the sale of a busiaess, are expressly

TJT'S MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 1
>'\

authorized by statute in California. Moreover, California law pernits such covenants to remain
enforceable for an indefinite period, just so long as the buyer continues to carry on in the same
business.
In this case, there is no genuine issue of material fact that Mori executed a
covenant not to compete in connection with, and as a material tern of, the sale of his business to
TJT. Nor is there any genuine issue of material fact that TJT has continued to operate the
business it purchased from Mori within the same geographic region in which that business had
originally operated. The covenant that Mori agreed to and executed provides that Mori shall be
prevented from competing with TJT for a period of two years following the tennination of his
then-anticipated einployment with TJT. Because the duration of this covenant is per se
reasonable as a matter of California law, Mori's motion for summary judgment is groundless and
should be denied.
11.

BACKGROUND

TJT incorporates by reference its statement of facts, arguments, and authorities
contained in its opening and reply memoranda in support of its Motion for Preliminary
Injunction and for Partial Summary Judgment. TJT presents the following additional facts
relevant to its opposition to Mori's motion for summary judgment.
In 1996, Mori approached TJT's President, Terry Sheldon, to detennine TJT's
interest level in purchasing the business of Leg-it Tire Company, Inc. ("Leg-it, Inc."). See
Affidavit of Tyler J. Anderson in Support of PlaintiffT.J.T., Inc.'s Motion for Preliminary
Injunction and for Partial Summary Judgment ("Anderson Aff,") Ex. 1, 2007 Deposition of
Ulysses Mori at 29:7-14, 29: 19 - 30:13. The discussions regarding the TJTILeg-it, Inc. merger
were prolonged and lasted nearly one year. Id. at 29:15-18. As part of these discussions, Mori

TJT'S MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 2

BOI-MTZ:~~~~~O.Z

was represented by counsel. See Affidavit of Tyler J. Anderson in Opposition to Defendant
Mori's Motion for Summary Judgment ("Second Anderson Aff."), Exs. 1-2. At the time of the
merger in 1997, Mori's annual salary at Leg-it, Inc. was less than $100,000.00. See Anderson
Aff., Ex. 1,2007 Deposition of Ulysses Mori at 22:14-23.
111.
A.

ARGUMENT

Covenants Not To Compete Are Potentially Enforceable As A Matter Of
California Law For As Long As The Buyer Continues To Carry On A Like
Business.
California Business and Professions Code Section 16601 provides that the seller

of a business "may agree with the buyer to refrain from carrying on a similar business . . . so

.

long as the buyer. . curries on a like business . . . ." (Emphasis added). In other words, so

long as the buyer of a business continues to operate that business, the seller may be prevented
from competing with the buyer for an otherwise indefinite amount of time
This has been the law in California for over a hundred years and the cases so
holding are legion. See, e.g., Ragsdale v. Nagle, 106 Cal. 332,39 P. 628 (1895) (enforcing
covenant made by seller of an abstracting business not to carry on a similar business so long as
the purchasers should cany on a like business); Gregovy v. Spieker, 110 Cal. 150,42 P. 576
(1 895) (same; medical supply business). Indeed, over the past century, the California appellate
courts have affirmed this general rule on at least seven different occasions. See id.; Shafer v.
Sloan, 3 Gal. App. 335, 85 P. 162 (1906) (same; secondhand furniture business); Stephens v.
Bean, 65 Cal. App. 779,224 P. 1022 (1924) (same; partnership interest); Johnston v. Blanchavd,

16 Cal. App. 321, 116 P. 973 (191 1) (same; advertising business); Martinez v. Martinez, 41 Gal.
2d 704,263 P.2d 617 (1953) (same; ship supply business); see also Brown v. Kling, 101 Cal.
295, 35 P. 995 (1894) (stating that covenant not to compete made ancillary to the sale of a

TJT'S MEMORANDUM IN OPPOSITION TO
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business under predecessor to Section 16601 can be enforced so long as the buyer carries on a
similar business).'
Notably, in Johnston v. Blanchard, 16 Cal. App. 321, 116 P. 973 (191

the

seller of an advertising distribution business agreed to a non-compete with a term of thirty years
from the date of the sale of the business. Id. at 324. On appeal, the California Court of Appeals
enforced the thirty-year covenant, stating that a violation of the restriction would necessarily
result in depriving the buyer of the goodwill of the business purchased and hinder and obstruct
the buyer's successful pursuit and management of such business. Importantly, the court of
appeals held that the buyer was "entitled to have the [thirty-year covenant in the] contract
enforced for his protection so long as he cames on a like business . . . ." Id. at 328.
Similarly, in Akers v. Rappe, 30 Cal. App. 290, 158 P. 129 (1916), the seller of a
jewelry store agreed to a covenant not to compete with a tenn of twenty years from the date of
the sale of the business. On appeal, the California Court of Appeals noted that it was practically
undisputed that the seller of the business had reopened a jewelry store and was competing with
the seller. Id. at 292-93. As a result, the court of appeals reversed the judgment in favor of the
defendant seller. In so doing, the court of appeals expressly rejected the seller's argument that
the twenty-year non-compete provided for an unreasonable length of time, stating:
We cannot agree with this contention. Section 1674 of the Civil
Code [the predecessor to Section 166011 provides that "One who

' See also Akers v. Rappe, 30 Cal. App. 290, 158 P. 129 (1916) (enforcing twenty year
covenant not to compete made ancillary to the sale of a jewelry store); Franz v. Bieler, 126 Cal.
176, 180 (1899) (upholding ten year covenant not to compete); Mahlstedt v. Fugit, 79
Cal.App.2d 562, 566 (1947) (upholding ten year covenant not to compete).

* Overruled on another point in Graca v Rodrigues, 33 Cal. App. 296, 165 P. 1012
(1917).
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sells the goodwill of a business may agree with the buyer to refrain
from carrying on a similar business within a specified county, city
or a portion thereof as lo~zzas the buyer or any person deriving
title to the goodwill from him carries on a like business therein."
The evidence shows that the plaintiff is still engaged in
corzducting the origirzal business under a title thereto and to the
goodwill thereof derivedfrom the persons to whom the defendant
sold the same, and with whom such contract was made, and that
about six years intervened between the time of such original sale
and the time of the opening of the second store. We think that
these facts bring the case clearly within the provisions of the above
section of the code, and also within the line of cases holding
similar contracts to he valid.
Id. at 293-94 (emphasis added; citations omitted).
In view of the foregoing authorities, there can be no doubt that so long as TJT
continues to operate the tire and axle recycling business it purchased from Mori, the duration of
the parties' employment-plus-two-yearsnon-competition covenant is per se reasonable under the
plain terms of Section 16601. Indeed, California law would clearly have allowed TJT to prohibit
Mori from seeking competing employment within the tire and axle recycling industry for the
remainder of the duration of his entire lifetime, so long as TJT continued to carry on a similar
business during that period.
Given the unequivocal language in the California statute regarding the permissible
duration of a non-compete agreement executed in connection with sale of a business, Mori's
argument that his employment-plus-two-yearnon-compete agreement with TJT is unreasonably
long and therefore void under California law is wholly without merit.
B.

Mori's Subsequent Employment With TJT Does Not Invalidate Or Limit
The Duration Of The Covenant As A Matter of Law.
The fact that the covenant does not go into effect until Mori leaves his

employment with TJT is irrelevant to the court's determination as to the reasonableness of the
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duration of the covenant. The only salient factual inquiry is whether TJT is currently, and has at
all times relevant to this dispute, continued to operate its tire and axle tire recycling business
within the same geographic region as that previously occupied byLeg-It, Inc. Because the fact
of TJT's continued business operation within these parameters is undisputed in this case, the
covenant continues to be enforceable as a matter of California law.
Mori's contention that a covenant not to compete made ancillary to sale of a
business may be rendered unenforceable by the fact that the buyer later employs the seller is
without support in law. The California Court of Appeals has twice held that covenants not to
compete made ancillary to the sale of a business are enforceable under circumstances where the
buyer purchases the seller's business, chooses to employ the seller for a period of time, and then
the seller ultimately leaves his employment and competes with the buyer. See Vacco Indus. Inc.

v. Tony Van Den Berg, 5 Cal. App. 4th 34,6 Cal. Rptr. 2d 602 (1992); Hilb, Rogal &Hamilton
Ins. Svcs. v. Robb, 33 Cal. App. 4th 1812, 39 Cal. Rptr. 2d 887 (1995).

In Vacco, the California Court of Appeals enforced a covenant not to compete
made ancillary to the sale of a business where the seller sold all of his shares of stock in the
business to the buyer, and as part of the sale of the business, executed an employment agreement
and a separate non-competition agreement. 5 Cal. App. 4th at 42-43. After the termination of
his employment with the buyer, the sellerlemployee began to compete with his former employer.

Id. at 43-44. Ultimately, the buyer commenced an action against the sellerlernployee for breach
of the non-competition agreement. Id at 44. A jury found that the sellerlemployee breached the
non-competition agreement, but also found that the buyer breached the employment agreement
by terminating the sellerlemployee without cause. Id. at 45.
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On appeal, the California Court of Appeals held the non-competition provision
was enforceable. Id. at 47-48. The court of appeals rejected the sellerlemployee's argument that
he was excused from breaching the non-competition agreement because the buyer breached the
employment agreement by terminating him without cause. Id. at 49. In finding that the
employment agreement and the non-competition agreement were two separate agreements with
independent obligations, the court of appeals stated that:
Indeed, the noncompetition agreement, as a practical matter,
necessarily contemplated that [the sellerlemployee's] employment
would at some point be terminated. . . . There is no justiPcution
for also excusing him from performing his promise not to
compete with [the buyer] for a reasonable period following the
sale of his stock which was given in exchange for thepurchase o j
that stock, a matter quite apart from his emplovmeut.
Id. (emphasis added)

Similarly, in Hilb, the seller of an insurance agency transferred all of his shares to
the buyer in exchange for $245,000.00. 33 Cal. App. 4th at 1817-18. As part of the merger
transaction, the seller executed a merger agreement and a separate employment contract
Included within the employment contract was a covenant not to compete, "which provided that
for a three-yearperiod after the termination of employment, [seller] would not solicit or accept
the business of his employer's [the buyer's] customers or prospective customers and would not
engage in a competing business" in designated areas. Id. at 1017 (emphasis added). As
consideration for the covenant, the seller received $52,500. Id
Approximately three years after the sale of the business, the seller left his
employment with the buyer and began to work for a competing insurance agency. Id. at 1018.
The buyer sued the seller for breach of the covenant not to compete contained in the employment
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agreement. The district court refused to grant a preliminary injunction, finding that the buyer
was not likely to prevail on "asserting the viability of the covenant." Id. at 1818-19
On appeal, the California Court of Appeals held that the covenant not to compete
was indeed enforceable and viable. The court of appeals concluded that the seller sold all of his
interest in the insurance agency purchased by the buyer and, thus, the transaction fit within
Section 16601. Id. at 1824-25. The court of appeals also rejected the seller's argument that the
covenant not to compete was invalid because it was contained in the employment agreement. Id.
at 1825-26. In rejecting this argument, the court of appeals stated:
Nothing in section 16601 requires that the covenant be contained
in a particular type of document. Thepurpose of the statute is
served as long as the covenant is executed in connection with the
sale or disposition of all of the shareholder's stock in the
acquired corporation. Section 16601 does not prescribe a format
for a covenant not to compete, and we can find no reason to
impose one.

Id. (emphasis added). As further indicia that the covenant was made ancillary to the sale of a
business, the court of appeals noted that the seller executed the covenant not to compete in his
capacity as a seller shareholder, not solely as an employee. Id. at 1827. Notably, in Hilb, the
California Court of Appeals did not take any issue with regard to the fact that the parties
bargained for a covenant that did not go into effect until a@er the seller tenninated his
employment with the buyer for a period of three years.
The Hilb case applies nearly on all fours to the facts presented here. Mori sold all
of his shares in Leg-it, Inc. for the consideralion of $1 million. As part of the merger, Morj
executed a Merger Agreement, a Non-Competition Agreement, and an Einploynent Agreement.
Like the seller in Hilb, Mori expressly signed the Non-Competition Agreement in his capacity as
"seller" of Leg-it, Inc. Also like the seller in Hilb, the Non-Competition Agreement prohibits
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Mori from competing in the tire and axle recycling business for two years after the terinination

of his employment with TJT.
In light of holdings of the court in Vacco and Hilb, there can be no genuine issue
of material fact that the parties' decision to structure the covenant to coincide with the
termination of Mori's employment does not impair the validity or enforceability of the covenant
as a matter of California law.3
C.

The Public Policy Justifications For Limiting The Duration Of A Covenant
Not To Compete In An Employment Context Do Not Apply Where The
Covenant Is Made Ancillary To The Sale Of A Business.
In enacting Section 16601, the California legislature articulated a conscious and

well-reasoned distinction between the law of covenants not to compete as it applies to an
employers and employees, and the law as it applies to the buyers and sellers of a business.
Although California law prohibits outright the use of non-competition agreements as a condition
to employment, it expressly allows such agreements ancillary to the sale of a business to the

In addition to the clear authority that exists on this issue as a matter of California law,
other states with statutes similar to California Business and Professions Sections 16000 and
16001 also recognize that a seller of a business who remains employed by the buyer after the sale
is subject to the enforcement of a covenant not to compete. See, e.g., Target Rental Towel, Inc.
v. Byrd, 341 So. 2d 600,603 (La. Ct. App. 1977) (clause enforceable against seller of going
concern who remained employee of purchaser after sale).3 In Neeb-Kearney & Co., Inc. v.
Rellstab, 593 So. 2d 741 (La. Ct. App. 1992), the Louisiana Court of Appeals succinctly stated:
When a person (shareholder) sells a business and remains an
employee after the sale, an agreement not to compete may be
enforced against
- him. The concept is to protect those who are in a
poor bargainingposition, therefire the form of the agreement
and the label tacked to the individual (employee,partner,
shareholder) are immaterial.
Id. at 748 (emphasis added; citation omitted).
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reasonable extent necessary to allow the purchaser to obtain the benefit of his bargain, including
the entire period of time in which the buyer continues to operate the same or similar business.
The reason for this distinction is because the public policy reasons that justifj the
restriction of the use of such covenants in the employment context - unequal bargaining power
between employerlemployee; unfair restrictions on trade; etc. - do not generally apply in the
context of the sale o f a business. As one commentator has succinctly explained:
A transfer of good will caru~otbe effectively accomplished without
an enforceable agreement by the transferor not to act so as
unreasonably to diminish the value of that which he is selling. The
same is true in regard to any other property interest of which
exclusive use is part of the value. The restraint on the transferor in
such a case necessarily runs concurrently with the use of the
property by the covenantee. . . .
Unlike a restraint accompanying a sale of good will, an employee
restrairtt is not necessaryfor the employer to get thefull value of
the thing being acquired-in this case, the employee's current
services. . . . A sale of good will implies some obligation to
deliver the thing sold by refraining from competition, just as an
employment contract implies some obligation not to impair the
value of the services rendered by competitive activity during the
period of employment. But no such commitment not to compete
after employment can be implied from an ordinary employment
contract

. . . the parties to an employee covenant are often of unequal
bargainingpower and?thus, that there is less likelihood that the
covenant was actually bargainedfor. They mayfind that the
employee has improvidently given up his only valuable economic
asset, specializedproficiency arisingfrom experience or trairtirtg.
On the other hand, a seller ofproperty is more likely to have
other sources of income or, in any event, incomefrom the capital
arisingfrom the sale. Finally, they find that an employee
covenant has an inevitable tendency to reduce an employee's
mobility and bargaining power during his employment. Because
of these differences, courts are more likely to declare an employee
covenant invalid as unreasonable, or, in giving injunctive relief,
they are more likely to require that an employer settle for less
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thoroughgoing protection than that accorded a transferee of a
property interest.
Blake, Employee Agreements Not To Compete, 73 HARV.L. REV625,646-48 (1960) (emphasis
added)
Another commentator has observed that covenants not to compete made ancillary
to the sale of a business are commonplace, as buyers of a business "would not invest in the
enterprise unless the seller was restricted from competing with him." Gary P. Kohn, Comment,
A Fresh Look: Lowering the Mortality Rate of Covenants Not to Compete Ancillaly to

L.J. 635,639
Employment Contracts and to Sale of Business Contracts in Georgia, 31 EMORY
(1982). When a seller is paid compensation for the covenant not to compete ancillary to the sale
of his business, such
capital that the seller receives from the transaction enables him to
earn a livelihood in an alternate enterprise or at a different location,
[and therefore] he is relatively unaffected by the covenant's
restraints and does not have any substantial interest in need of
protection. . . .
. . . the bargaining powers of the seller of a business and the
purchaser are likely to be more equal. The seller invariably is
represented by an attorney during the sale of business transaction.
Unlike an employment covenant, a sale of business covenant is
more likely to be drafted only after extensive negotiations by the
attorneysfor both parties. Moreover, the seller is typically in a
stronger bargaining position than the employee because the seller's
business is usually of greater relative value to the buyer than are
the services of one employee to the employer. As a result of the
comparative differences in the bargaining positions, the seller
receives additional compensationfor entering into a covenant not
to compete that he may utilize after his business is sold. In
contrast, by signing a post-termination covenant, the employee
divests himself of his primary means of earning a living-his
specialized skills developed from his prior knowledge and
experience-and receives nothing in return. Therefore, the surrender
of one's right to complete is much more burdensome to the
employee that it is to the seller of a business.
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Id. at 640-42 (emphasis added).
Courts have also traditionally recognized the public policy distinctions between
the two different categories of non-compete agreements. See Golden State Linen Svcs., Inc. v.

Yzdalin, 69 Cal. App. 3d 1, 12, 137 Cal. Rptr. 807 (1977) (recognizing the validity of the "status"
distinction as drawn between an ex-employee and the seller of a business in enforcing a covenant
not to compete) (citing the Restatement of Contracts, 5 515, cl. (a), com. b and illus. 1 and
Comment, Employee Agreements Not To Compete, 73 Hm.L.Rev. 625,648 fns. 75 and 76
(1960)); Monogram Industries, Inc. v. Sar Industries, Inc., 64 Cal. App. 3d at 697 ("[c]ovenants
arising out of the sale of a business are more liberally enforced than those arising out of the
employer-eillployee relationship."). See also Baker v. Starkey, 259 Iowa 480,491, 144 N.W.2d

889, 895 (1966) (stating that non-competition clauses in employment contracts are scrutinized
differently than similar clauses in contracts for the sale of a business because goodwill is more
important in the latter and because there is less risk of a disparity of bargaining power in
contracts for the sale of a business); Jacobsen & Co. v. Int'l Env't Corp., 427 Pa. 439, 452,235
A.2d 612, 619 (1967) (stating that "'a more stringent test of reasonableness' is imposed [on
employment non-competition clauses] than would be applied to such restrictive covenants
ancillary to the sale of the business") (citation omitted).
The kind of equitable concerns that exist in the context of an employer-employee
covenant are not relevant to the Court's consideration of the covenant at issue here. Mori, as a
businessman, negotiated the TJTILeg-it, Inc. merger and the parties conducted due diligence for
approximately one year with representation by counsel. See Anderson Aff, Ex. 1,2007
Deposition of Ulysses Mori at 29:7-14,29:19 - 30: 13; Second Anderson Aff. at Exs. 1 and 2.
The Non-Competition Agreement that resulted from that extensive, year-long negotiation and
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due diligence was generated through open and knowledgeable bargaining. There is nothing in
the record to indicate a disparity in bargaining power between the parties during the course of
those negotiations. TJT's insistence on the execution of a covenant not to compete was critical
to its decision to purchase TJTILeg-it, Inc. merger. Had Mori refused to execute such a
covenant, the deal would not have gone through, because TJT knew it would have been
purchasing a business without the ability to reap the benefits of the goodwill it was paying for.
Mori does not dispute that the entire transaction would never have o c c u ~ ~ e d
without his agreement to execute a non-compete covenant. However, in a purely emotional
appeal to the Court, Mori points to imagined "hardships" that might result in the event that the
Non-Competition Agreement is enforced, including the possibility that the enforcement of the
non-compete covenant will render him essentially unemployable anywhere within the entire
Western United States, since that is the area in which he previously carried on business as Leg-It,
Inc. and where TJT has continued to carry on its business since the time of the sale.
This argument might have some validity if the covenant at issue had been
executed in connection solely in the context of ail eem~lovmentrelationship (where an employee
with inferior bargaining power is placed in a position of having to accept the possibility that he
may later have to move out of the state/regionicountryin order to find work in exchange for an
immediate offer of employment or continued emnployment). Mori was gainfully employed at the
time ofthe 1997 merger and could easily have chosen to remain so employed by declining TJT's
offer of purchase. Mori was not required to "succunb" to the condition of the covenant in order
to getlkeep his job, in the way an ordinary employee might have been. Indeed, it was Mori who
approached TJT to initiate discussions regarding the purchase of Leg-it, Inc. See Anderson Aff.,
Ex. 1, 2007 Deposition of Ulysses Mori at 29:7-14,29:19

- 30:13.

Thus, Mori's claims of injury
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due to "unemployability" have no force. To the extent that Mori may not be able to put his worlt
experience to use for the next two yeas without moving outside of his former business territory,
this fact was both entirelyforeseeable and objectively quantified at the time of the Leg-It, Inc.
merger in 1997, when Mori negotiated the price that he required TJT to pay him for the
liltelihood of that eventuality.
In addition, the absence of any inequitable injury stemming from the enforcement
of the covenant is further underscored by the fact that Mori negotiated for the equivalent offive
years' salary in exchange for his promise not to compete for two years. See Anderson Aff., Ex.
1,2007 Deposition of Ulysses Mori at 29:15-18. Thus, should Mori choose not to pursue a
career outside of the tire and axle recycling industry andlor outside of the region where TJT
conducts its business during the two-year term of the Non-Competition Agreement, Mori still
cannot legitimately claim an economic injury here. Notably, Mori obviously was paid
significant capital ten years ago and such capital could be used to augment his income during the
two-year term of the Non-Competition Agreement. Mori could have invested the proceeds from
the Leg-it, IIIC.sale and, ten years hence, such proceeds would be close to doubling in amount
given a reasonable rate of return. If Mori chose to make other use of the proceeds of the Leg-it,
Inc. sale, the results from that choice do not preclude the enforcement of the Non-Competition
Agreement.
Accordingly, Mori's argument regarding his poteiltial for unemployment in the
tire and axle recycling industry is little more than a red herring. At the time that Mori signed the
Non-Competition Agreement in connection with the merger in 1997, and received the
compensation paid to him for that promise, he knew there was the potential that he would be
unable to seek employment in the tire and axle recycling business outside his anticipated
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employment with TJT. This kind of "employment injury" exists as an allnost universal matter
where non-compete agreements are executed in connection with the sale of a business.
Therefore, there is nothing either unique or compelling about this argument under the facts of
this case.4 Mori is no different from the sellers of the businesses in Hilb, Vacco,Johnston,
Rappe, Ragsdale, Spieker, Shafer, Stephens, Kling, Franz, Mahlstedt, Bramwell, and Martinez,
supra, and the covenant must therefore be enforced.

D.

The Geographic Boundaries Of The Non-Compete Agreement Are Lawful
And Reasonable.
As Mori testified at the preliminary injunction hearing on October 22,2007, Leg-

it, Inc. did indeed do business in all 11 Western states in 1997. As a result, Mori's NonCompetition Agreement can be lawfully enforced in every location in which Leg-it, Inc
formerly conducted business.

Indeed, in prior sworn deposition testimony in 2001, defendant Mori recognized the
enforceability of his Non-Competition Agreement with TJT, stating:
During the time that you were employed at TJT, have you
Q.
ever had discussions with anybody about starting a new business
that would compete with TJT?
A.
Compete how, with what?
In the tire and axle business, in the general area that TJT
Q.
does business.
A.
I can't do that.
Q.
A.

Did you ever have any discussions about doing that?
I can 't do that.

See Affidavit of Tyler 3. Anderson in Support of PlaintiffT.J.T., Inc.'s Motion for Preliminary
Injunction and for Partial Summary Judgment ("Anderson Aff.") Ex. 15,2001 Deposition of
Ulysses Mori at 119:l-12 (emphasis added).
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E.

Summary Judgment on TJT's Tort Claims Is Inappropriate.
Mori contends that summary judgment is appropriate on the "vast majority" of

TJT's claims because such claims are based on an unenforceable non-competition agreement.
As demonstrated above and in TJT's prior briefing incorporated by reference herein, the NonCompetition Agreement is enforceable. As a result, Mori's bootstrapping argument for summary
judgment as to the "vast majority" of TJT's claims has no force.
Mori also argues that TJT's claims for breach of fiduciary duty and breach of
confidentiality should be dismissed. See Mori's Opposition Brief at 23-27. Notably, Mori fails
to cite any authority to support these arguments and, instead, contends that TJT cannot prove
facts to establish such claims. Mori also fails to provide citations to the record to support many
of the claimed undisputed facts to warrant summary judgment. Id. Failing to cite to the law or
the record is not the standard by which summary judgment is appropriate. See Idaho R. Civ. P.
56(c); Tingley v. Harrison, 125 Idaho 86,89,867 P.2d 960,963 (1994) (stating that the burden
of establishing the absence of a genuine issue of material fact rests at all times with the party
moving for summaryjudgment). As a result, Mori's arguments do not warrant summary
judgment.
IV.

CONCLUSION

For the foregoing reasons, TJT respectfully requests this Court to deny Mori's
motion for sumlnary judgment and to grant TJT's motion for summary judgment.
DATED this 5th day of November, 2007.
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I.

PROCEDURAL POSTURE.

On June 1,2007, TJT filed its Complaint, alleging that Mori had enforceable noncompete
and nonsolicitation agreements (collectively, "noncompete agreement") with TJT and was
violating those agreements. It further alleged that Mori was disclosing confidential information.
TJT brought nine causes of action, most of them based on the noncompete agreement. Mori filed
his Answer on June 20, 2007, admitting that he is employed by a competitor of TJT but denying
that the noncompete agreement is enforceable or that he has any confidential information.
On September 21, 2007, TJT filed its motion for partial summary judgment and a
preliminary injunction. On October 9, 2007, Defendant filed its own motion for summary
judgment. Defendant's motion asked the Court for summary judgment as to glJ of Plaintiffs
claims because all the claims are based on an unenforceable noncompete or, with respect to the
allegations of stealing secrets, are completely unsubstantiated by the undisputed facts.
The Plaintiffs injunction hearing went forward on October 22,2007. At that hearing, the
Plaintiff argued that the Strategix decision was distinguishable because the noncompete could be
blue-penciled in order to fix its patent deficiencies. The Court, however, denied the injunction,
noting that "sale-of-business" noncompete mimicked an employment noncompete.
On November 5,2007, Plaintiff filed its opposition memorandum to Defendant's Motion.
The opposition memorandum does not mention the Strategix decision.

Instead, the

memorandum focuses on the enforceability of a sale-of-business noncompete agreement. As
with all of Plaintiffs prior briefing, the opposition memorandum does not cite to any facts that
would support any claims unrelated to the noncompete agreement. Defendant now files this
reply memorandum explaining why California precedent resolves this matter and no amount of
blue-penciling can save this noncompete agreement.
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TI.
A.

ARGUMENT

The Noncompete Agreement Is Unenforceable As A Matter Of Law And Plaintiff's
Claims Based On That Agreement Should Be Dismissed At Summary Judgment.

1.

California Precedence Resolves This Case As A Matter of Law, Clarifying
That An Overbroad And Illegal Noncompete Agreement Is Unenforceable
And Should Not Be Blue-Penciled.

This Court is asked to interpret California's law regarding a noncompete agreement that
is signed as part of the sale of business but that does not comply with the statutory requirements
of a "sale-of-business" noncompete agreement. California does not have a Supreme Court
decision on point. However, California does have a recent appellate court decision that is
directly on point and is determinative of California's law: Strategix, Ltd. v. Infocrossing West,

Inc., 142 Cal. App. 4th 1068 (2006). The Strategix decision is published and is therefore of
precedential value in California and in this Court. As explained by a California appellate court:
The only decision from that jurisdiction, on the point here involved, which has
come to our attention is that of an intermediate court of appeal. In the absence of
any conflicting decision by any other intermediate court of appeal or by the
Supreme Court of that state, and we know of none, the decision must be accepted
by the parties as well as by this court as stating the law of Missouri. This is a
universal rule. The Supreme Court of the United States has made it plain in the
above cited cases that it regards a decision of an intermediate court of appeal of a
state as stating the law of the state, unless it is in conflict with the decision of
another co-ordinate court, even though such decision is not binding on the highest
court of appeal of the state, so long as that court has not pronounced otherwise. In
view of that holding the full faith and credit clause would require us to follow it,
even if we were of a different view, which we are not.

Fritz v. Metropolitan Life Insurance Co., 123 P.2d 622, 626 (1942) (citations omitted and
emphasis added); see also Sears, Roebuck and Co. v. Nat'l Union, 772 N.E.2d 247, 256 (Ill.
App. Ct. 2002) (finding Illinois state court interpreting Pennsylvania's law had no discretion to
bypass a Pennsylvania appellate decision in favor of a Third Circuit rule of law); Exstrum v.

Union Casualty & Life Ins. Co., 91 N.W.2d 632, 636 (Neb. 1958); c$ Stoner v. New York Life
Ins. Co., 311 U.S. 464, 467 (1940) ("[Flederal courts . . . must follow the decisions of
intermediate state courts in the absence of convincing evidence that the highest court of the state
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would decide differently.") (emphasis added); Ryman v. Sears, Roebuck & Co., - F.3d -, 2007
WL 2964370 (9th Cir. October 12,2007).
As explained below, Strategix is (1) on point and cannot be distinguished and (2) there
are no other California supreme court or appellate decisions to the contrary. Therefore, pursuant
to the full faith and credit clause, this Court should follow the Strategix decision and dismiss at
summary judgment all of Plaintiffs claims related to the unenforceable noncompete, thereby
removing the "threat of litigation" that TJT is currently using to prohibit Mori and West States
from fairly competing for manufactured homes ("MH) factory business throughout the West,
particularly in Idaho.
a)

The Strategix Decision Is Not Distinguishable From This Case.

In Strategix, the seller sold its assets, employees, and goodwill to the buyer. The buyer's
assets, customers, and goodwill thereafter included the assets, employees, and goodwill of the
seller. The seller signed a nonsolicitation agreement that purported to apply to all the buyer's
employees and customers, which of course would include both (1) the employees and customers
of the pre-merger buyer and (2) the employees and customers of the seller that are now part of
the post-merger buyer.

The Strategix Court described the nonsolicitation agreement as

"overbroad": it covered employees and customers that could validly be protected pursuant to
Section 16601 but it also covered employees and customers that could not be protected.
The Strategix facts are directly on point with this case. As in Strategix, Defendant sold
his business and entered into a noncompete that was drafted to try and fit within the sale-ofbusiness noncompete exception. As in Strategix, TJT, the buyer, drafted a noncompete that was
completely overbroad because it purports to prohibit Defendant from soliciting not only his old
company's customers and employees but also the elnployees and customers of the buyer, TJT.
Thus, both cases presented the same question: should a court enforce some portion of a
noncompete agreement that is signed as part of the sale of business but that goes beyond the
scope and purpose of a "sale-of-business" noncompete agreement? The Strategix court asked for
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"additional briefing" on that issue: "whether the nonsolicitation covenants are unenforceable
because they bar defendants from soliciting Infocrossing's (the buyer's) customers and
employees." 142 Cal. App. 4th at 1075 n.3. With facts and therefore issues that are nearly
identical with this case, the Stratepix decision should also be the decision in this case: a court
should not enforce a noncompete that is overbroad and patently attempts to prohibit a person or
company Erom competing against the buying company, rather than just the selling company:
On the other hand, nonsolicitation covenants barring the seller from
soliciting all employees and customers of the buyer, even those who were not
former emplovees or customers of the sold business, extend their anticompetitive
reach beyond "the business so sold." They do more than ensure the buyer
receives the full value of the business it bought, whose goodwill does not include
"'the patronage of the general public."' The covenants would give the buyer
broad protection against competition wherever it happens to have employees or
customers, at the expense of the seller's fundamental right to compete for
employees and customers in the marketplace.
Infocrossing concedes the nonsolicitation covenants should apply only to
Strategix's employees and customers. As it aptly and commendably observes,
"the key to any understanding of Section 16601 lies in recognizing that a
competitive restraint created under it can extend only as far as the operations of
the business that was sold. A non-solicitation clause cannot be enforced beyond
that nexus."
Infocrossing instead asks us to modify the preliminary injunction to
address only Strategix's former customers and employees. Courts have "blue
penciled" noncompetition covenants with overbroad or omitted geographic and
time restrictions to include reasonable limitations. But courts will not strike a
new bargain for the parties "for the purpose of saving an illegal contract."
In Kolani, the court declined to "rewrite the broad covenant not to compete
into a narrow bar on theft of confidential information." We decline to rewrite
overbroad covenants not to solicit Infocrossing's employees and customers into
narrow bars against soliciting Strategix's former employees and customers. Had
the parties intended to reach such limited - and enforceable - covenants, they
could have negotiated for them. We will not do so for the parties now.
Id. at 1073-74 (citations omitted and emphasis added).

At the injunction hearing, Plaintiff attempted to distinguish Strategix factually with
regard to two points. First, Plaintiff briefly pointed out that Strategix involved a nonsolicitation
agreement and this case involves both a nonsolitication agreement and a noncompete agreement.
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Plaintiff made no attempt to place any substantive significant on that difference; no doubt
because the case law places no significance.
Second, the Court undoubtedly remembers the blue-pencil discussion wherein Plaintiffs
counsel argued that Strategix should be distinguished from some California case law where bluepenciling was allowed. Plaintiff s counsel argued that the Strategix noncompete agreement was
not drafted with enough flexibility to provide for subsequent blue-penciling but that TJT's
agreement was more fortuitously drafted. In sum, TJT either drafted the noncompete knowing it
was overbroad and cleverly left flexibility for blue-penciling or TJT just got lucky. Plaintiffs
blue-pencil distinction is invalid for several reasons.
First, counsel's distinction is not found in the Strategix decision; rather, it was counsel's
clever invention. A close reading of the case, however, rejects that distinction. The case
specifically addresses whether blue-lining would be appropriate:
Infocrossing instead asks us to modify the preliminary injunction to address
only Strategix's former customers and employees. Courts have "blue penciled"
noncompetition covenants with overbroad or omitted geographic and time
restrictions to include reasonable limitations. But courts will not strike a new
bargain for the parties "for the purpose of saving an illegal contract."
In Kolani, the court declined to "rewrite the broad covenant not to compete
into a narrow bar on theft of confidential information." We decline to rewrite
overbroad covenants not to solicit Infocrossing's employees and customers into
narrow bars against soliciting Strategix's former employees and customers. Had
the parties intended to reach such limited - and enforceable - covenants, they
could have negotiated for them. We will not do so for the parties now.
The Strategin decision distinguishes between blue-penciling for purposes of giving a
legitimate sale-of-business noncompete a valid geographic or time limitation and blue-penciling
to try and save an illegal noncompete that is overbroad and therefore cannot even be considered a
true sale-of-business noncompete. The former is permitted and the later is rejected because
"[hlad the parties intended to reach such limited

- and

enforceable - covenants, they could

have negotiated for them." Plaintiffs invented distinction is just that, invented; the proverbial
distinction without a difference. Thus, based on the plain terms of the Strategix decision, as
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California precedent, this Court should find the noncompete agreement in this case overbroad
and illegal and therefore beyond the scope of any blue-penciling.
In addition, even blue-penciling the noncompete as requested by TJT would not save the
noncompete from being dramatically overbroad in its current application to Mori. In fact, TJT's
own admissions show how overbroad the blue-penciled noncompete would remain. At the
injunction hearing, TJT had the chutzpah to assertladmit that the blue-penciled noncompete
would not have any practical difference from the initial noncompete. In other words, the
overbreadth of the noncompete will not change merely because of some technical changes or
blue-pencils; the substance and overbroad geographic reach of the noncompete will remain.
Some specifics are extremely useful for showing the overbreadth of the blue-penciled
noncompete, facts that TJT would like to gloss over. Leg-It acted as a broker between "retailer"
holders of raw tirelaxles and the "factories" who wanted to purchase recycled tirelaxles. Leg-It's
goodwill and business with retailers in a state did not translate to any goodwill with the factories
in that state or vice versa. The undisputed evidence shows that in 1997 Leg-It was selling
recycled tirelaxles to three or four factories in Northern California and to one factory in
Colorado.

As a separate part of the business, Leg-It was purchasing tire-axles from

approximately forty retailers in various states. The Plaintiffs repeatedly argue that Leg-It's
marketing documents admit that the company was purchasing tirelaxles in eleven different states.
Of course, Mori's testimony indicates that such widespread purchasing was rare and only
occurred when retailers in those states had a surplus. Even admitting, for the sake of argument,
that Mori's business regularly purchased raw tirelaxles from retailers throughout the West, that
fact does not support a claim that Leg-It had any goodwill or business with any of the factories
buving recycled tires in any of those far flung states. The facts show that Leg-It only had
goodwill and business with factories in Northern California and Colorado. Yet, the bluepenciled noncompete that TJT hopes to enforce would prohibit Mori from participating in any
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portion of the tirelaxle business anywhere in the West, including the sale of recycled tires to
factories anywhere in the West.
Mori never sold recycled tires to factories in Idaho, Washington, Oregon, Wyoming,
Arizona, Nevada, and New Mexico, but TJT's blue-penciled noncompete would prohibit those
actions. TJT is forced to argue that such overreaching should be allowed because there is no
further blue-penciling that can create a noncompete that actually and accurately protects only
Leg-It's goodwill and business, as it existed in 1997. Thus, the blue-penciled noncompete that
purports to fit within § 16601 and pretends to protect only Leg-It's goodwill, would prohibit
Mori from taking actions that are completely unrelated to the work he was doing for Leg-It. As
stated in Strategix, that type of patently overbroad noncompete can no longer be considered to
fall within the sale-of-business exception. Instead, it is an illegal, unenforceable noncompete.

b)

California's Supreme Court And Appellate Court Decisions Are
Consistent With The Strategir Decision.

Plaintiff cites significant case law in its opposition memorandum. Defendant does not
disagree with the case law. The Strategix decision is consistent with all of these decisions.
California appellate courts have on more than one occasion upheld a sale-of-business
noncompete. These cases have repeatedly pointed out the importance of protecting the sold
business's goodwill from future conversion by the seller. This case is not that type of case.
All of the California case law regarding noncompete agreements starts with the general
prohibition, an express California public policy choice, of all noncompetes: "Except as provided
in this chapter, every contract by which anyone is restrained from engagin9 in a lawful
profession, trade, or business of any kind is to that extent void." Cal. Bus. & Prof1 Code
16600. California's statutes then carve out an exception:
Any person who sells the goodwill of a business, or any owner of a business
entity selling or otherwise disposing of all of his or her ownership interest in the
business entity. . . may agree with the buyer to refrain from carrying on a similar
i c in which the business so sold . . . has
business within a specified ~ e o g r a ~ harea
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been carried on, so long as the buyer, or any person deriving title to the goodwill
or ownership interest from the buyer, carries on a like business therein.
Id. at

3

16601 (emphasis added). Thus, there is tension between the prohibition and its

exception. Case law has repeatedly noted that California values open competition and freedom
of employment and is careful to only apply the sale-of-business exception in those instances
where the noncompete agreement and the facts of the case match the public policy purpose of the
exception. The public policy purpose of the sale-of-business exception is clear from California
case law: " . . . purchasers were entitled to protect themselves from 'competition from the seller
which competition would have the effect of reducing the value of the property right that was
acauired."' Hill Medical Corp. v. Wycoff, 86 Cal. App. 4th 895, 900-901, 903 (2001) (citations
omitted) (emphasis added). "The purchaser of a business is entitled to negotiate and enforce an
agreement by the seller(s) of the business imposing a reasonable restriction on competition by
the seller(s) on the theory that such competition would diminish the value of the business
had been purchased. 'In order to protect the buyer from that type of unfair competition, a
covenant not to compete will be enforced to the extent that it is reasonable and necessarv in
terms of time, activity and territory to protect the huver's interest."' Vacco Ind., Inc. v. Van Den
Berg, 5 Cal. App. 4th 34, 48 (1992) (emphasis added) (citing Monogram Industries, Inc. v. Sar
Industries, Inc., 64 Cal. App. 3d 692, 698 (1976)); see also Campbell v. Trustees of Stanford
University, 817 F:2d 499, 504 (9th Cir. 1987) ("Monogvam therefore holds that even clauses
authorized by section 16601 are enforceable only 'to the extent that it is reasonable and
necessary in terms of time, activity and territory to protect the buyer's interest."').

In other

words, even if a noncompete is signed as part of the sale of a business, California courts will not
enforce that noncompete if it is not reasonable and necessary to meet to the known purposes of
purchased.
California courts look at the
Section 16601 - to protect the value of the assets..being
,. . . . ~ .
....
,. ..

~

facts of what is sold and whether the breadth of the noncompete matches the economic realities
of the sale of the business goodwill. "However, in order to uphold a covenant not to compete
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pursuant to section 16601, the contract for sale of the corporate shares may not circumvent
California's deeply rooted public policy favoring open competition. The transaction must
establish that it falls within this limited exception. The practical effect of the transaction and the
economic realities must be considered." Hill Medical, 86 Cal. App. 4th at 903.
The Strategix decision was merely the latest decision in California's long-standing
prohibition of sale-of-business noncompete agreements that go beyond what is reasonable and
necessary in terms of time, activity and territory to protect the buyer's interest in the purchased
+

assets.

The Strategix decision explained: "On the other hand, nonsolicitation covenants baning

the seller from soliciting all emplovees and customers of the buyer, even those who were not
former emplovees or customers of the sold business, extend their anticompetitive reach beyond
'the business so sold.' They do more than ensure the buyer receives the full value of the
business it bought, whose goodwill does not include 'the patronage of the general public.' "
California's approach of closely monitoring sale-of-business noncompete agreements
mirrors the approach in Nebraska, a state with similar statutes regarding noncompetes. The
Nebraska Supreme Court has quoted 6A Arthur L. Corbin, Corbin on Contracts § 1385 (1962)
regarding the limited purposes and enforceability of a sale-of-business noncompete:
The restraint of trade that is permissible [in connection with the sale of goodwill
as a business asset] is no greater than is necessary to attain the desired purpose the purpose of making good will a transferable asset. It is lawful for the seller to
restrict his own freedom of trade only so far as is necessary to protect the buyer in
the enjoyment of the good will for which he pays. The restraint on his own
freedom must be reasonable in character and in extent of space and time.

Presto-X Company v. Beller, 568 N.W.2d 235, 239 (1997) (emphasis added); see also ADT
Security Sews v. A/C Security System, 736 N.W.2d 737 (2007).
The "reasonable and necessary" test condemns the noncompete agreement that Plaintiff
drafted for Defendant's signature. At the time of the sale of Leg-It, Plaintiff was well aware of
Leg-It's limited geographic scope. Plaintiff was aware that Leg-It was a small Northern
California company with only seventeen employees total. Plaintiff was well aware of the fact
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that Leg-It only had one recycling center, located in Northern California, and only sold recycled
tires to four or five factories in Northern California and maybe one factory in Colorado. Plaintiff
knew that Leg-It bought raw tires from wherever surpluses could be found but the revenuelsales
did not occur beyond Northern California (and one factory in Colorado).
Knowing the limitations of Leg-It's geographic reach, Plaintiff drafted a noncompete that
was completely unrelated to those limitations:
[Mori] shall not, directly or indirectly, either for himself or any other Person,
engage or invest in, own, manage, operate, finance, control, or participate in the
ownership, management, operation, financing, or control of, be employed by,
associated with, or in any manner connected with . . . any business whose
products or activities compete in whole or in part with the products or activities of
the [TJT] andlor Leg-It, anywhere within 1000 miles of any facility owned or
operated by the [TJT] or Leg-It.
Those prohibitions are not limited to Leg-It's sales to MH factories in Northern
California and Colorado and its business of purchasing raw tires in various states. Instead, the
prohibitions state that Mori cannot do any work in the tirelaxle business anywhere in the western
United States. That prohibition is clearly not "reasonable and necessary in terms of time, activity
and territory to protect the buyer's interest" in a Northern California recycler of tirelaxles.
Rather, as stated in previous briefing, those provisions were drafted to protect TJT's business
that did and does span the western United States.
Similarly, blue-penciling those provisions to remove TJT from the equation does not fix
the provisions' lack of reasonableness and necessity in terms of "activity and territory." For
example, blue-penciling out TJT would still leave a provision that prohibits Mori from being
involved in the creating of a recycling center in Idaho and then selling recycled tires to MH
factories in Idaho. That activity, however, is completely unrelated to Leg-It's prior business, and
no sale-of-business noncompete can apply to activities that are completely unrelated to the
business previously sold.
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Similarly, as noted by the Court at the injunction hearing, the noncompete is not
"reasonable and necessary in terms of time." The Court rightfully took issue with how the
noncompete agreement was drafted such that it could have extended for any length of time.
Therefore, it was not drafted to be reasonable in terms of the business being sold and the
goodwill of that business. Rather, it was drafted to keep Mori from entering the workforce of
any competitor, no matter how far removed from Northern California and no matter how far
removed in time from the sale of Leg-It. That noncompete, as the Court noted at the injunction
hearing, is remarkably similar to an employment noncompete agreement. Certainly there is
absolutely no evidence in the record suggesting that it is reasonable to protect Leg-It's goodwill
for more than ten years and then to expand that protection well beyond Northern California.
In sum, the noncompete agreement in this case, whether blue-penciled or not, is not
reasonable or necessary as to either time, activity, or territory and therefore is unenforceable. In
accord with the decision in Strategix, which decision is factually indistinguishable and is
consistent with prior California law, this Court should find that the noncompete agreement
drafted by TJT is unenforceable and void.
2.

California Case Law Has Not Blessed A Noncompete That Is Indefinite In
Duration And Linked To The Termination Of Employment.

Defendant's opposition memo incorrectly argues that a noncompete agreement can be of
any length and the "duration of this covenant is per se reasonable as a matter of California law."
In support of that claim, Defendant cites to several cases where long-term sale-of-business
noncompete agreements were enforced. Those noncompete agreements, however, were enforced
long before ten years and are factually distinguishable because they protected small geographic
areas that clearly applied to the business being sold. In addition, Defendant cited 16601 and its
indication that the noncompete could last "so long as the buyer . . . carries on a like business."
That seemingly unlimited duration of the noncompete, however, is tempered by California case
law that states that "section 16601 is a codiiication of this [common law] rule of
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'reasonableness' in connection with the sale of a business" and therefore the covenant is
enforced only to the "extent that it is reasonable and necessary in terms of time, activity and
territory." Monogram, 64 Cal. App. 3d at 698; see also Campbell, 817 F.2d at 504. The case
law's "reasonableness" approach is indicative of today's economy. For example, in today's
economy, a business's "specified geographic area in which . . . [it] has been carried on" is often
debatable and a Court would undoubtedly be willing to give a more expansive interpretation of
that area if the duration of the noncompete is short. The Court is able to look at all of the factors
and derive the overall reasonableness of the noncompete with regard to the protection of the
value of the sold business.
Similarly, in this case the length of the noncompete is a significant factor in determining
the overall unreasonableness of the noncompete. First, as previously noted by the Court during
the injunction hearing, this noncompete was indefinite in duration because it was tied to the
indefinite length of the employment agreement. In other words, at the time the business was
sold, Plaintiff wants the Court to believe the fiction that the parties negotiated the price of the
noncompete agreement even though the parties had no idea when it would be enforced andlor
what goodwill Leg-It might still have at that indefinite time in the future. Second, the drafting of
the noncompete manifests TJT's true belief about how long it needed to protect Leg-It's value
and good will

- the

noncompete said it would last for two years past Mori's employment and

Mori was only initially under contract for four years. Therefore, at best, TJT lmew it purchased a
noncompete policy that could protect the good will of Leg-It for only six years. The structure of
the noncompete is evidence enough that TJT did not believe it was necessary to have a
noncompete extending beyond six years.
Third, and most important, the structure of the noncompete mirrors an employment
noncompete. This fact, along with the overbroad drafting of the noncompete such that it applied
to Mori's em~lover'sbusiness, shows that the noncon~peteis really an employment noncompete
trying to fit within the sale-of-business exception.
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Plaintiff appears to argue that linking the noncompete to subsequent employment has
been blessed by California case law, namely Vacco Industries, Inc. v. Van Den Berg, 5 Cal. App.
4th 34 (1992) and Hilb, Rogal & Hamilton Ins. Sewices v. Robb, 33 Cal. App. 4th 1812 (1995).
Plaintiffs opposition memorandum at pp. 6-9. In particular, when discussing the Hilb case,
Plaintiff notes that the facts of the case are "nearly on all fours to the facts presented here," and
Plaintiff bolds the facts indicating that the noncompete agreement was enforceable "for a threeyear period after the termination of employment." Id. at p. 7. Plaintiff then incorrectly asserted,
"On appeal, the California Court of Appeals held that the covenant not to compete was indeed
enforceable and viable. The court of appeals concluded that the seller sold all of its interest in
the insurance agency purchased by the buyer and, thus, the transaction fit within Section 16601."
Id. at p. 8. That characterization of the holding in Hilb could not be farther from the truth.
The holding in Hilb was extremely limited and never addressed any of the facts that were
"nearly on all fours" with this case. As expressly stated in the opinion: "We decide & the
question of whether the Agency-HRH merger is a 'sale' or 'disposition o f stock within the
meaning of Business and Professions Code section 16601.

We do not reach anv issues

concerning the scope o f the covenant or its reasonableness." Hilb, 33 Cal. App 4th at 1827 n.8.
(emphasis added). The Hilb court added, "In sum, Business and Professions Code sections
16600 and 16601 do not render the noncompetition covenant invalid simply because it appears in
the employment contract and not in the merger agreement." Id. at 1827. Neither of these
holdings has anything to say about whether a noncompete tied to the length of employment is
unreasonable or outside the scope of a "sale-of-business" noncompete exception. The Hilb
decision was a complete victory for the employee at the injunction stage and said next to nothing
regarding the merits of the case. Defendant is at a loss as to how Plaintiff can argue that Hilb is
supportive of its case. Hilb left the "scope of the covenant" and "its reasonableness" for another
day; specifically, several of those issues were finally addressed and resolved in Strategix.
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Similarly, the Vacco decision has no bearing on the issue of whether a sale-of-business
noncompete agreement is unreasonable if it is indefinite in duration and tied to the termination of
employment. The facts of Vacco indicate that the sale-of-business noncompete agreement was
drafted very reasonably with regards to its duration:
Under the terms of the noncompetition agreement Van Den Berg acknowledged
that he was selling all of his shares of Vacco stock to Emerson and he agreed that
he would not carry on any business competitive with the business of Vacco
lesser of (1) five years from the date of the agreement or (2) "so long as Vacco
conducts the Business within the territorv."
5 Cal. App. 4th at 43. Thus, the length of the Vacco noncompete was definite in duration, was

not connected to the length of the employee's employment, and could not be in effect for longer
than five years after the sale of his interest in the company. The duration of TJT's noncompete
agreement is completely dissimilar. TJT is trying to enforce its noncompete agreement nearly eleven years since the sale of Leg-It. In sum, Plaintiff relies on case law that does not address '
any issues that are relevant to this case. The cases certainly do not prohibit this Court from
finding that a noncompete indefinite in duration and linked to an employee's termination of
employment is one of several factors that indicate that TJT drafted a noncompete that does not fit
within the purpose and scope of the sale-of-business exception and therefore is an illegal contract
that should not and can not be saved.
3.

Plaintiffs "Policy" Arguments Are Irrelevant And Contrary To Case Law.

Plaintiff cites different law review articles and some case law that discuss why a sale-ofbusiness noncompete is allowed as an exception to California's policy and prohibition of
noncompete agreements. Plaintiffs Opposition Memorandum at pp. 9-14. To the extent that
Plaintiff is attempting to argue that Plaintiff has rightfully purchased a noncompete that prohibits
Mori's competition with West States (as opposed to competition with Leg-It), that argument is
contrary to California law. As stated above, the sale-of-business agreement only allows Plaintiff
to pay for Mori's agreement that he will not compete with Leg-It and not diminish the value of
that business being sold. Plaintiff drafted a noncompete that did more, that purported to keep
DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF HIS MOTION FOR
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Mori from competing in any way with

TJT throughout the West, not just

Leg-It in Northern

California. Even if it could be proven that Mori was paid consideration for that additional
protection from competition, TJT cannot turn to this court to enforce that employment
noncompete, which is void as against public policy. See Kelton v. Stravinski, 138 Cal. App. 4th
941,943,946-947 (2006) ("As noted above, the covenant not to compete is void as a violation of
public policy. In general, a contract contrary to public policy will not be enforced. 'A contract
made contrary to public policy or against the express mandate of a statute may not serve as the
foundation of any action, either in law or in equity. . . .' Rather, the parties will he left where
they are found when they come to a court for relief."); Pacific Wharf Etc. Co. v. Dredging Co.,
192 P. 847 (1920) ("The rule making void contracts in restraint of trade is not based upon any
consideration for the party against whom the relief is sought, hut upon considerations of sound
public policy. As was said in Hill v. Kidd, 43 Cal. 615, 'when parties make such contracts they
must reply upon the good faith of those with whom they deal for their performance, and, that
failing, they are denied all redress.' "). TJT knew it could not purchase a limitation on Mori's
ability to compete fairly as an ex-employee. The likely reality is that TJT knew Mori was
signing an unenforceable noncompete but, as with many employers, TJT hoped the threat of
litigation would be sufficient to enforce the employment noncompete and make it valuable.
B.

Any Of Plaintiff's Claims Unrelated To The Noncompete Agreement Should Also
Be Dismissed On Summary Judgment.
After full discovery and pages of briefing, Plaintiffs only opposition to the dismissal of

its "ancillary claims" is that "Mori fails to cite any authority to support these arguments and,
instead, contends that TJT cannot prove facts to establish such claims. Mori also fails to provide
citations to the record to support many of the claimed undisputed facts to warrant summary
judgment." Defendant would cite the Court to pages 23-27 of Defendant's initial brief where
Defendant made its best attempt to respond to Plaintiffs amorphous and as yet undetailed claims
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of breach of fiduciary duty and misappropriation of confidential inf~rmation.~Significantly,
Defendant specifically cited the facts showing that no confidential information was retained and
all of Plaintiffs sales information was gathered from public sources. In addition, Defendant
noted that Plaintiffs evidence regarding Defendant's contacts with potential customers is wholly
void of any indication of misappropriation of corporate secrets. This evidence meets the
Defendant's minimal burden of showing the absence of any valid claims. In the face of those
facts and those four pages of briefing, Plaintiff provided no facts and no legitimate argument.
See Olsen v. J.A. Freeman Co., 117 Idaho 706, 720 & n.lO, 791 P.2d 1285, 1299 & n.10 (1990)

("Decisions by this Court demonstrate that when faced with a motion for summary judgment,
the party against whom it is sought may not merely rest on allegations contained in his pleadings,
but must come forward and produce evidence by way of deposition or affidavit to contradict the
assertions of the moving party and establish a genuine issue of material fact."); see also Celotex
v. Catrett, 477 U.S. 317 (1986) (cited affirmatively in Olsen v. J.A. Freeman Co. at 1299-1300
and note 10 for the proposition that the language of Rule 56 requires entry of summary judgment
after adequate time for discovery against a party who fails to make a showing sufficient to
establish the existence of an element essential to that party's case and in which that party will
bear the burden of proof at trial."). Plaintiffs half-hearted argument against summary judgment
on those "ancillary" issues is insufficient. Obviously, Plaintiff has no facts or arguments that
suggest any claims independent of its arguments regarding the noncompete agreement.
111.

CONCLUSION

For the foregoing reasons, this Court should grant Defendant's Motion for Summary
Judgment, dismissing all of Plaintiffs claims, and should deny Plaintiffs Motion for Partial
Summary Judgment.

1 Some of the facts in the argument section of Defendant's initial briefing may not have cites
to the record, but Plaintiff is fully aware that those facts were appropriately cited to the
record in the Fact And Procedural History section of the brief.
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RESPECTFULLY SUBMITTED THIS

/3f4day of November, 2007.

HAWLEY TROXELL ENNIS & HAWLEY LLP
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counsel will take testimony upon oral examination of DONNA SARTINI pursuant to tlie Ida110
Rules of Civil Procedure and other appIicable rules.
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Said deposition will comnlence at 9:00 a.m. on Wednesday, January 9,2008,
before a certified court reporter or some other officer authorized to administer oaths, and will
continue thereafter from day to day until completed at the Atrium Hotel, located at 18700
MacArlhur Boulevard, Irvine, California 92612, at which time and place you are notified to
appear and take such part in the examination as you may deem proper.
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the items listed in Exhibit A to this Notice
DATED this 28th day of December, 2007.
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Attorneys for Plaintiff
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EXHIBIT A
DEFINITIONS
1.

The words "you," "your" and "yours," mean the above-named defendant,

Ulysses Mori, or any person acting or purporting to act on behalf o f the above-named defendant
or his agents, including but not limited to his attorneys, consultants, experts, investigators or
other persons.
2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, governmental, business or other entity.
3.

The words "know" or "knowledge" include within their meaning first-

hand knowledge, or information derived from any other source, including, but not limited to,
hearsay knowledge.
4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.
5.

The words "and" and "andlor" and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope o f the request all information and doculnents which would otherwise be construed as being
outside the request.
6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."
7.

The word "contact" shall mean any and all forms o f communication

including without limitation physical meetings, video conferences, telephone conversations,
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facsimile transmissions, e-mail, written correspondence, and cominunication through agents or
other third parties.
8.

The terms "document(s)" andlor "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, communication or representation,
including but not llmited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electroi~icallystored information, notes, summaries, schedules,
contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgments,
diaries, reports, findings, forecasts, tests, appraisals, reports, memoranda, medical records,
telephone recordings, telephone logs, telephone lists, telephone books, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordings, staternents, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, computer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
"document."

9.

The term "West States" includes West States Recycling, Inc. and West

States Tire & Axle, including such entities' respective officers, directors, employees, members,
agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consultants, experts,
investigators, or other persons.

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO DONNA SARTINI - 4

DUCES TECUM REQUEST
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the following:
1.

All West States' employment records relating in any way to Ulysses Mori.

2.

All West States' payroll records relating in any way to Ulysses Mori.

3.

All West States' organizational charts or other documents relating in any

way to the role of Ulysses Mori in the operation and management of West States.
4.

Minutes of all West States' board meetings from June 2006 through the

5.

All correspondence, memoranda, letters, e-mails, or communications of

present date.

any kind authored by Ulysses Mori from June 2006 through the present date.
6.

All correspondence, memoranda, letters, e-mails, or communications of

any kind addressed to Ulysses Mori and in the possession of West States from June 2006 through
the present date.
7.

All documents relating in any way to the employment of Ulysses Mori by

West States, including memoranda, board minutes, checlts, or other documents of any kind or
nature.

8.

The articles of incorporation, bylaws, and all minutes of West States for

the years 2006 and 2007.

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO DONNA SARTINI - 5

CERTIFICATE OF SERVICE
f HEREBY CERTIFY that on this 28th day of December, 2007, I caused a true
and correci copy of the foregoing AMENDED NOTICE OF DEPOSITION DUCES TECUM
TO DONNA SARTINI to be sewed by the method indicated below, and addressed to the
fo'oI10wilig:

Stephen C. Smith
HAWLEY
TRQXELI,
ENNIS& FIAWLEY LLP

877 West Main Street, Suite 1000
Post Office Box 16 17
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

Behmke Reporting & Video Services
1320 Adobe Drive
Pacifica, California 94044
Telephone: (650) 359-3201
Facsimile: (415) 597-5606

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO DONNA SARTINI - 6

(4.S.
Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

A

( U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

RECEIVED
M a County Clerk

&,

G

bpJI@ j-*$;&$j$.%
TZiO, kt%
,&! [.(P;:*k!9: J, BLEW6 .
.
:. .
g.?pt.Fr.{

John C. Ward, XSB No. 1146
James L. Martin, ISB No. 4226
Tyler J, Anderson, ISB No. 6632
MOFFATT,
THOMAS,
BARRETT,ROCK&
FIELDS, C I ~ R T E R E D
T 01 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
j lrn@rnoffatt.com
tya@moffatt.com
17432.31

,..., .
,

,

Attorneys for Plaintiff

J
N THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN ANZ) FOR THE COUNTY OF ADA

T.J.T., mC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA

vs.

ULYSSES MORI, an individual,
Defendant.

I

I

TO DEFENDANT AND HIS C O m S E L OF RFEORD:
PLEASE TAKE NOTICE that T.J.T., Inc. ("TJT"), by and through undersigned
cowisel will take testimony upon oral examination of STEVE POMPA, pursuant to the Idaho
Rules of Civil Procedure and other applicable rules.

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 1

Said deposition will commence at 9:00 a.m. on Tuesday, January 8,2008,
before a certified court reporter or some other officer authorized to administer oaths, and will
continue thereafter from day to day until completed, at the Atrium Hotel, located at 18700
MacArthur Boulevard, Irvine, California 92612, at which time and place you are notified to
appear and take such part in the examination as you may deem proper
Pursuant to Rule 34 of the Ida110 Rules of Civil Procedure, the deponent is hereby
requested to bring with him the items listed in Exhibit A to this Notice.

DATED this 28th day of December, 2007.

~ttorneysfor Plaintiff

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 2

EXIIIBIT A
DEFINITIONS

1.

The words "you," "your" and "yours," mean the above-named defendant,

Ulysses Mori, or any person acting or purporting to act on behalf of the above-named defendant
or his agents, including but not limited to his attorneys, consultants, experts, investigators or
other persons.
2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, governmental, business or other entity.
3.

The words "know" or "lcnowledge" include within their meaning first-

hand knowledge, or information derived from any other source, including, hut not limited to,
hearsay lalowledge.
4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.
5.

The words "and" and "and/orn and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope of the request all information and documents which would otherwise be construed as being
outside the request.
6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."
7.

The word "contact" shall mean any and all forms of co~u~nunication

including without limitation physical meetings, video conferences, telephone conversations,

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 3

facsimile transmissions, e-mail, written correspondence, and con~municationthrough agents or
other third parties.

8.

The terms "document(s)" andlor "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, communication or representation,
including but not limited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electronically stored information, notes, summaries, schedules,
contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgments,
diaries, reports, findings, forecasts, tests, appraisals, reports, memoranda, medical records,
telephone recordings, telephone logs, telephone lists, telephone books, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordmgs, statements, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, computer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
inarlcing of any kind which is not part of another document is to be considered as a separate
"document."

9.

The term "West States" includes West States Recycling, Inc. and West

States Tire & Axle, including such entities' respective officers, directors, employees, members,
agents, representatives, parent, subsidiary, affillate, personnel, attorneys, consultants, experts,
investigators, or other persons.

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 4

DUCES TECUM REQUEST
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the following:
1.

All West States' employment records relating in any way to Ulysses Mori.

2.

All West States' payroll records relating in any way to Ulysses Mori.

3.

All West States' organizational charts or other documents relating in any

way to the role of Ulysses Mori in the operation and management of West States.
4.

Minutes of all West States' board meetings from June 2006 through the

5.

All correspondence, memoranda, letters, e-mails, or communications of

present date.

any lciiid authored by Ulysses Mori from June 2006 through the present date.
6.

All correspondence, memoranda, letters, e-mails, or communications of

any kind addressed to Ulysses Mori and in the possession of West States from June 2006 through
the present date.
7.

All documents relating in any way to the employment of Ulysses Mori by

West States, including memoranda, board minutes, checks, or other documents of any kind or
nature.
8.

The articles of incorporation, bylaws, and all minutes of West States for

the years 2006 and 2007.

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 5

CERTIFICATE OF SERVICE

I HEFEBY CERTIFY that on this 28th day of December, 2007, I caused a true
and correct copy of the foregoing AMENDED NOTICE OF DEPOSITION DUCES TECUM
TO STEVE POMPA to be served by the method indicated below, and addressed to the
following:
Stephen C. Smith
HAWLEYTROXELL
ENNTS
& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701- 1617
Facsimile (208) 342-3829
Behmke Reporting & Video Services
1320 Adobe Drive
Pacifica, California 94044
Telephone: (650) 359-3201
Facsimile: (415) 597-5606

(rl/U.~.
Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

(\I/U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

~ & rJ, Anderson

AMENDED NOT1CE OF DEPOSITION
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John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MOFFATT,THOMAS,
BARRETT,ROCK&
FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlrn@moffatt.com
tya@xnoffatt.com
17432.31
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I
NAND FOR THE COUNTY OF ADA

T.S.T., INC., a Wasl~ingtoncorporation,
Case No. CV OC 0709799
Plaintiff>
AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI

VS.
ULYSSES MORI, an individual,
Defendant.

I
I

TO DEFENDANT AND HIS COUNSEL OF RECORD:
PLEASE TAKE NOTICE that T.J.T., Inc. ("TJT"), by and through undersigned
counsel will take testimony upon oral examination of HEATH SARTINI pursuant to the Idaho
Rules of Civil Procedure and other applicable rules.

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI - 1

Said deposition will commence at 1:30 p.m. on Tuesday, January 8,2008,
before a certified court reporter or some other officer authorized to administer oaths, and will
continue thereafter froin day to day until completed, at the Atrium Hotel, located at 18700
MacArthur Boulevard, Irvine, California 92612, at which time and place you are notified to
appear and take such part in the examination as you may deem proper.
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the items listed in Exhibit A to this Notice,
DATED this 28th day of December, 2007.

T y l e f ~Anderson
.
- Of the Firm
Attorneys for Plaintiff

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI - 2

EXHIBIT A
DEFINITIONS
1.

The words "you," "your" and "yours," mean the above-named defendant,

Ulysses Mori, or any person acting or purporting to act on behalf of the above-named defendant
or his agents, including but not limited to his attorneys, consultants, experts, investigators or
other persons.
2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, governmental, business or other entity.

3.

The words "know" or "lcnowledge" include within their meaning first-

hand knowledge, or information derived from any other source, including, but not limited to,
hearsay knowledge.

4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.

5.

The words "and" and "andlor" and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope of the request all informatioil and documeilts which would otherwise be construed as being
outside the request.

6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."
7.

The word "contact" shall inem any and all forms of cominunication

including without limitation physical meetings, video conferences, telephone conversations,

AMENDED NOTICE OF DEPOSITION
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facsimile transmissions, e-mail, written correspondence, and communication through agents or
other third parties.

8.

The terms "docnment(s)" andlor "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, communicatioll or representation,
including but not limited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electronically stored information, notes, summaries, schedules,
contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgments,
diaries, reports, findings, forecasts, tests, appraisals, reports, memorallda, medical records,
telephone recordings, telephone logs, telephone lists, telephone books, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordings, statements, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, computer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
"document."

9.

The tenn "West States" includes West States Recycling, Inc. and West

States Tire & Axle, including such entities' respective officers, directors, employees, members,
experts,
agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consulta~~ts,
investigators, or other persons.

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO IIEATH SARTINI - 4

DUCES TECUM REQUEST
Pursuant to Rule 34 of the Ida110 Rules of Civil Procedure, the deponent is hereby
requested to bring with him the following:
1.

All West States' employment records relating in any way to Ulysses Mori.

2.

All West States' payroll records relating in any way to Ulysses Mori.

3.

All West States' organizational charts or other documents relating in any

way to the role of Ulysses Mori in the operation a11d management of West States.

4.

Minutes of all West States' board meetings from June 2006 through the

5.

All correspondence, memoranda, letters, e-mails, or colnmunications of

present date.

any kind authored by Ulysses Mori fiom June 2006 through the present date.
6.

All correspondence, memoranda, letters, e-mails, or communications of

any kind addressed to Ulysses Mori and in the possession of West States from June 2006 through
the present date.
7.

All documents relating in any way to the employment of Ulysses Mori by

West States, including ine~noranda,board minutes, checks, or other documents of any kind 01
nature.

8.

The articles of incorporation, bylaws, and all minutes of West States for

the years 2006 and 2007.

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI - 5

CERTIFICATE OF SERVECE

I HEREBY CERTIFY that on this 28th day of December, 2007, I caused a true
and correct copy of the foregoing AMENDED NOTICE OF DEPOSITION DUCES TECUM
TO HEATH SARTINI to be served by the method indicated below, and addressed to the
following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

(JfU.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Behmke Reporting & Video Services
1320 Adobe Drive
Pacifica, California 94044
Telephone: (650) 359-3201
Facsimile: (415) 597-5606

( 4 U . S . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI - 6

fa.

FILEC

.--.#&---
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JAM 0 3 20011
JeDAVID MAVP+RRO,Cliork
By M. STROMER
DEPblfY

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, 1D 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Ernail: ssrni@htteh.com
lmes@hteh.com
Attorneys for Defendant

I
NTEE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORT, an individual,
Defendant.

TO:

1
)

)
j
)

Case No. CV OC 0709799
NOTICE OF DEPOSITION (SUSAN M.
ALLISON)

)

1
1
1
1

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that 011 January 16,2008,

at the hour of 1:30 p.m.,Defendant Ulysses Mori will take the deposition of Susan M. Allison, at
the law offices of Hawley Troxell Emis & Hawley LLP, 877 Main Street, Suite 1000, Boise,
Idaho, before a court. reporter or notary public qualified to admillister oaths.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

h

NOTICE OF DEPOSITION (SUSAN M. ALLISON) - 1

DATED THIS

of January, 2008.

NOTICE OF DEPOSITION (SUSAN M. ALLISON) - 2

CERTIFICATE OF SERVICE

t+

I HEREBY CERTIFY that on this -day of January, 2008,I caused to be served a true
copy of the foregoing NOTICE OF DEPOSITION (SUSAN M. ALLISON) by the method
indicated below, and addressed to each of the following:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, __
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

NOTICE OF DEPOSITION (SUSAN M. ALLISON) - 3

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

4.DAc%iDNAViIRRO, @;iet.lc
By M. STROMER

Stephen C. Smith, IS13 No. 7336
Loren K, Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829

DEPUTY

Attorneys for Defendant

IN THE DISTRICT COUrCT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,
Plaintiff,
vs.

ULYSSES MORI, an individual,
Defendant.

TO:

1
)
1

Case No. CV OC 0709799

)
)

NOTICE OF DEPOSITION (JERRY
INOUYE)

)
)

1
1

ALL PARTIES AND THEIR COUNSEL OF RECORD

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 16,2008,

at the hour of 10:30 a.m., Defendant Ulysses Mori will take the deposition of Jerry Inouye, at the
law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise, Idaho,
before a court reporter or notary public qualified to administer oaths.

R

NOTICE OF DEPOSlTION (JERRY INOUYE) - 1

This deposition shall be taken pursuailt to the Idaho Rules of Civil Procedure. Attached
as Exhibit A is a true and correct copy of the subpoena to be served upon Jerry Inouye, which
designates the materials that have been requested to be produced.

DATED THIS

day of January, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

NOTICE OF DEPOSITION (JERRY INOUYE) - 2

CERTIFICATE OF SERVICE

3&

I HEREBY CERTIFY that on this
day of January, 2008, I caused to be served a true
copy of the foregoing NOTICE OF DEPOSITION (JERRY INOUYE) by the method indicated
below, and addressed to each of the following:

-U.S. Mail, Postage Prepaid
John C. Ward
Hand Delivered
James L. Martin
Tyler J. Anderson
-Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, -Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise. ID 93701

NOTICE OF DEPOSITION (JERRY INOUYE) - 3

EXHIBIT A

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
lmes@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.
ULYSSES MORT, an individual,

)
)

Case No. CV OC 0709799

)
)

SUBPOENA FOR DEPOSITION AND
PRODUCTION OF DOCUMENTS

1
)
)

Defendant

The State of Idaho to: Jeny Inouye
Treasure Valley Homes, Inc
4665 Chinden Blvd.
Boise, ID 83714
YOU ARE COMMANDED:
[ ] to appear in the Court at the place, date and time specified below to testify ill the above
case.
[ x ] to appear at the place, date and time specified below to testify at the taking of a deposition
in the above case.

SUBPOENA FOR DEPOSITION AND PRODUCTION OF DOCUMENTS - 1
42746 0002 1111944 1

[ x ] to produce or permit inspection and copying of anv and all documents or objects, including
electronically stored information, related to Ulysses Mori or West States, at the place, date and
time specified below.

[ ] to permit inspection of the following premises at the date and time specified below.
PLACE DATE AND TIME:

Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Suite 1000
D 83701
Boise, I
January 16,2008 at 10:30 a.m.

You are flirther notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
court and that the aggrieved party may recover from you the sum of $100 and all damages which
the paxty may sustain by your failure to comply with this subpoena.
By Order of the Court.
0

DATED THIS

day of January, 2008.

SUBPOENA FOR DEPOSITION AND PRODUCTION OF DOCUMENTS - 2
42746 0002 11 11944 1

NO.
A.M

'JAM 0 3 2008
J. DAVID NAVARRQ, Clerk
Sy M. STROMER

Stephell C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@,hteh.com

DEPUTY

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.

)

Case No. CV OC 0709799

)
)

NOTICE OF DEPOSITION (DWAYNE
WARD)

1

ULYSSES MORI, an individual,
Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 16,2008,

at the hour of 8:00 a.m., Defendant Ulysses Mori will take the deposition of Dwayne Ward, at
the law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise,
Idaho, before a court reporter or notary public qualified to administer oaths

\@

NOTICE OF DEPOSITION (DWAYNE WARD) - 1

This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure. Attached
as Exhibit A is a true and correct copy of the subpoena to be served upon Dwayne Ward, which
designates the
DATED THIS

e been requested to be produced
day of January, 2008.

NOTICE OF DEPOSITION (DWAYNE WARD) - 2

CERTIFICATE OF SERVICE
3 4 a y of Januari 2008, I caused to be served a true
I HEREBY CERTIFY that on this copy of the foregoing NOTICE OF DEPOSITION (DWAYNE WARD) by the method indicated
below, and addressed to each of the following:
John C. Ward
U.S. Mail, Postage Prepaid
James L. Martin
Hand Delivered
Tyler J. Anderson
-Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, -Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise. ID 93701

NOTICE OF DEPOSITION (DWAYNE WARD) - 3

EXHIBIT A

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

)
)

VS.

)

ULYSSES MORI, an individual,

1

Defendant.

Case No. CV OC 0709799
SUBPOENA FOR DEPOSITION AND
PRODUCTION OF DOCUMENTS

1

The State of Idaho to:
C. Dwayne Ward
For-ward Homes, Inc.
6512 E Cleveland Blvd
Caldwell, ID 83607

7908 Thunder Mountain
Boise, ID 83709

SUBPOENA FOR DEPOSITION AND PRODUCTION OF DOCUMENTS - 1
42746 0002 11 11948 1

YOU ARE COMMANDED:
[ ] to appear in the Court at the place, date and time specified below to testify in the above
case.
[ x ] to appear at the place, date and time specified below to testify at the taking of a deposition
in the above case.

[ x ] to produce or permit inspection a11d copying of am and all documents or obiects,
including electronically stored information, related to Ulvsses Mori or West States, at the place,
date and time specified below.
[

1 to permit inspection of the following premises at the date and time specified below.

PLACE DATE AND TIME:

Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Suite 1000
Boise, ID 83701
January 16,2008 at 8:00 a.m.

You are further notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
court and that the aggrieved party may recover from you the sum of $100 and all damages which
the party may sustain by your failure to comply with this subpoena.
By Order of the Court.
DATED THIS

$

day of January, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

~ t t b # e ~for
s fiefendant

SUBPOENA FOR DEPOSITION AND PRODUCTION OF DOCUMENTS - 2
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JAN 0 3 2008
d. DAVD NA+W%WRU,
Clerk
By 3y. S'TWORI1ER
DEPUTY

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL E W I S & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, LD 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Ernail: ssrni@hteh.com
lrnes@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

>
)

Case No. CV OC 0709799

j

NOTICE OF DEPOSITION (r\/II'J?X
GODFEY)

1

vs.

>

IJLYSSES MOR3, an individual,

1
1

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 17,2008,

at the hour of 10:OO a.m., Defendant Ulysses Mori will take the deposition of Mike Godfrey, at
the law ofices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise,
Idaho, before a court: reporter or notary public qualified lo administer oaths.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

n

NOTICE OF DEPOSITION (MIKE GODFREY) - 1

DATED THIS

day of January, 2008.

~le~hehol?%&%
Attome for ~ e f 6 g d g i
.

NOTICE OF DEPOSITION (MIKE GODF@Y) - 2

CERTIFICATE OF SERVICE
y of Ja~luary,2008, I caused to be served a true
I HEREBY CERTIFY that on this
copy of the foregoing NOTICE OF DEPOSITION (MIKE GODFREY) by the method indicated
below, and addressed to each of the following:

-U.S. Mail, Postage Prepaid
John C. Ward
__sL Hand Delivered
James L. Martin
Tyler J. Anderson
Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, -Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

NOTICE OF DEPOSITION (MIKE GODFREY) - 3

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi62hteh.com
Imes@,hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH .JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,

1

Plaintiff,

)
)
)

VS.

)

ULYSSES MOM, an individual,

j
1

Case No. CV OC 0709799
NOTICE OF DEPOSITION (LEO
RANDANT)

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 17,2008,

at the hour of 1:30 p.m., Defendant Ulysses Mori will take the deposition of Leo Randant, at the
law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise, Idaho,
before a court reporter or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure

Q

NOTICE OF DEPOSITION (LEO RANDANT) - 1

DATED THIS

4

day of January, 2008.

HAWLEX TROXFLL ENNfS & HAWLEY LLP

BY
for DefeTSdad

NOTICE OF DEPOSITION (LEO RANDANT) - 2

CERTIFICATE OF SERVICE

@

T HEREBY CERTIFY that on this
day of January, 2008,I caused to be served a true
copy of the foregoing NOTICE OF DEPOSITION (LEO RANDANT) by the method indicated
below, and addressed to each of the following:

John C, Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, B U T T , ROCK & FIELDS,
CHARTERED
f 01 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

NOTICE OF DEPOSITION (LEO RANDANT) - 3

J
'

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

EXHIBIT A

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@,hteh.com
Imes@,hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washingtoiz corporation,
Plaintiff,
VS.

1
)

Case No. CV OC 0709799

)

SUBPOENA FOR DEPOSITION

)

ULYSSES MORI, an individual,

j

Defendant.

The State of Idaho to:
Leo Randant
3164 Frozen Dog Rd
Emmett, ID 83617
YOU ARE COMMANDED:
[ ] to appear in the Court at the place, date and time specified below to testify in the above
case.
[ x ] to appear at the place, date and time specified below to testify at the taking of a deposition
in the above case.

SUBPOENA FOR DEPOSITION - 1'
42746.0002 1119798.1

[ ] to produce or permit inspection and copying of documents, at the place, date and time
specified below.
[ ] to permit inspection of the following premises at the date and time specified below.

PLACE DATE AND TIME:

Hawley Troxell Ennis & I-Iawley, LLP
877 Main Street, Suite 1000
Boise, ID 83701
January 17,2008 at 1:30 p.m.

You are further notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
court and that the aggrjeved party may recover from you the sum of $100 and all damages which
the party may sustain by your failure to comply with this subpoena.
By Order of the Court.
DATED THIS

4-

day of January, 2008.

SUBPOENA FOR DEPOSITION - 2

HAWLEY R XELL ENNIS & HAWLEY LLP

f?

John C, Ward, ISB No. 11446
James L. Martin, ISB No. 4226
Tyler J. Anderson, IS3 No. 6632
MOFFATT,THOMAS,
BARRETT,
ROCK&
FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@rnoffatt.com
tya@moffatt.com
17432.31
Attorneys for PIaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
SECOND AMENDED NOTICE OF
DEPOSITION DUCES TECUM TO
HEATH SARTINI

VS.
ULYSSES MORI, an individual,
Defendant.

J

I

TO DEFENDANT AND HIS COUNSEL OF RECORD:
PLEASE TAKE NOTICE that T.J.T., Inc. ("TJT"), by and through undersigned

e
raraa

counsel will take testimony upon oral examination of HEATH SARTINI pursuant to the Idaho
Rules of Civil Procedure and other applicable rules.

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINL - X

Said deposition will commence at 1:30 p.m. on Monday, January 7,2008,
before a certified court reporter or some other officer authorized to administer oaths, and will
continue thereafter from day to day until completed, at the Palace Station Hotel, located at 241 1

W. Sahara Avenue, Las Vegas, Nevada 89102, at which time and place you are notified to
appear and take such part in the examination as you may deem proper.
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the items listed in Exhibit A to this Notice.
DATED this 3rd day of January, 2008.

Attorneys for Plaintiff

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI 2

-

EXHIBIT A
DEFINITIONS
1.

The words "you," "your" and "yours," mean the above-named defendant,

Ulysses Mori, or any person acting or purporting to act on behalf of the above-named defendant
or his agents, including but not limited to his attorneys, consultants, experts, investigators or
other persons.
2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, gover~mental,business or other entity.

3.

The words "know" or "knowledge" include within their meaning first-

hand knowledge, or information derived froin any other source, including, but not limited to,
hearsay knowledge.
4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.
5.

The words "and" and "and/or" and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope of the request all information and documents which would otherwise be construed as being
outside the request.
6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."
7.

The word "contact" shall inem any and all forms of communication

including without limitation physical meetings, video conferences, telephone conversations:

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI - 3

facsimile transmissions, e-mail, written correspondence, and communication through agents or
other third parties.
8.

The terms "document(s)" andlor "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, communication or representation,
including but not limited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electronically stored information, notes, summaries, schedules,
contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgme~~ts,
diaries, reports, findings, forecasts, tests, appraisals, reports, memoranda, medical records,
telephone recordings, telephone logs, telephone lists, telephone hooks, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordings, statements, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, computer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
"document."

9.

The tenn "West States" includes West States Recycling, Inc. and West

States Tire & Axle, including such entities' respective officers, directors, employees, members,
agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consultants, experts,
investigators, or other persons.

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI 4

-

DUCES TECUM REQUEST
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the following:
1.

All West States' employment records relating in any way to Ulysses Mori.

2.

All West States' payroll records relating in any way to Ulysses Mori.

3.

All West States' organizational charts or other documents relating in any

way to the role of Ulysses Mori in the operation and management of West States.

4.

Minutes of all West States' board meetings from June 2006 through the

5.

All correspondence, memoranda, letters, e-mails, or communications of

present date.

any kind authored by Ulysses Mori from June 2006 through the present date.
6.

All correspondence, memoranda, letters, e-mails, or communications of

any kind addressed to Ulysses Mori and in the possession of West States from June 2006 through
the present date.
7.

All documents relating in any way to the employment of Ulysses Mori by

West States, including memoranda, board minutes, checks, or other documents of any kind or
nature.
8.

The articles of incorporation, bylaws, and all minutes of West States f o ~

the years 2006 and 2007.

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI - 5

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3rd day of January, 2008, I caused a true and
correct copy of the foregoing SECOND AMENDED NOTICE OF DEPOSITION DUCES
TECUM TO HEATH SARTINI to be served by the method indicated below, and addressed to
the following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(d~acsimile

Behmke Reporting & Video Services
1320 Adobe Drive
Pacifica, California 94044
Telephone: (650) 359-3201
Facsimile: (415) 597-5606

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

(p-'ph'
Mail
Facsimile
(

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO HEATH SARTINI - 6

JAN 0 4 2'000
John C. Ward, ISB No. 1 146
James L. Martin, ISB No. 4226
Tyler J. Anderson, TSB No. 6632
ROCK&
MOFFATT,
THOMAS,
BARRETT,
FIELDS,CHARTERED
101 S. Capitol Blvd,, 10th Floor
Past Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
j cw@moffatt.com
jlrn@rnoffatt.com
tya@moffatt.com
17432,31
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
VS

.

ULYSSES MORI, an individual,

SECOND AMENDED NOTICE OF
DEPOSITION DUCES TECUM OF
DONNA SARTINZ

Defendant.

J

4

z
-

TO DEFENDANT AND HIS COUNSEL OF RECORD:
PLEASE TAKE NOTICE that T.J.T., Inc. ("TJT"), by and through undersigned

a counsel will take testimony upon oral examination of DONNA SARTINI pursuant to the Idaho
1 3 ~ Rules of Civil Procedure and other applicable rules.
a
lprrrrr

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO DONNA SARTXNI - 1

Said deposition will commence at 9:OO a.m. on Tuesday, January 8,2008,
before a certified court reporter or some other officer authorized to administer oaths, and will
continue thereafter from day to day until completed at the Palace Station Hotel, located at 241 1

W. Sahara Avenue, Las Vegas, Nevada 89102, at which time and place you are notified to
appear and take such part in the examination as you may deem proper.
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the items listed in Exhibit A to this Notice.
DATED this 3rd day of January, 2008.

Attorneys for Plaintiff

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO DONNA SARTINI - 2

EXHIBIT A
DEFINITIONS
1.

The words "you," "your" and "yours," mean the above-named defendant,

Ulysses Mori, or any person acting or purporting to act on behalf of the above-named defendant
or his agents, including but not limited to his attorneys, consultants, experts, investigators or
other persons.
2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, governmental, business or other entity,
3.

The words "know" or "knowledge" include within their meaning first-

hand knowledge, or information derived from any other source, including, but not limited to,
hearsay knowledge.
4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.

5.

The words "and" and "and/or1' and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope of the request all information and documents which would otherwise be construed as being
outside the request.
6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."
7.

The word "contact" shall mean any and all fonns of communication

including without limitation physical meetings, video conferences, telephone conversations,

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO DONNA SARTINI 3

-

facsimile transmissions, e-mail, written correspondence, and communication through agents or
other third parties.

8.

The terms "document(s)" andlor "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, coinmunication or representation,
including but not limited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electronically stored information, notes, suinmaries, schedules,
contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgments,
diaries, reports, findings, forecasts, tests, appraisals, reports, memoranda, medical records,
telephone recordings, telephone logs, telephone lists, telephone books, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordings, statements, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, computer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
"document."

9.

The term "West States" includes West States Recycling, Inc. and West

States Tire & Axle, including such entities' respective officers, directors, employees, members,
agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consultants, experts,
investigators, or other persons.

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO DONNA SARTINI 4

-

DUCES TECUM REOUEST
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the following:
1.

All West States' employment records relating in any way to Ulysses Mori.

2.

All West States' payroll records relating in any way to Ulysses Mori.

3.

All West States' organizational charts or other docuinents relating in any

way to the role of Ulysses Mori in the operation and management of West States.
4.

Minutes of all West States' board meetings from June 2006 through the

5.

All correspondence, memoranda, letters, e-mails, or coininunications of

present date.

any kind authored by Ulysses Mori froin June 2006 through the present date.
6.

All correspondence, memoranda, letters, e-mails, or communications of

any kind addressed to Ulysses Mori and in the possession of West States from June 2006 through
the present date.
7.

All documents relating in any way to the employment of Ulysses Mori by

West States, including memoranda, board minutes, checks, or other documents of any kind or
nature.

8.

The articles of incorporation, bylaws, and all minutes of West States for

the years 2006 and 2007.

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO DONNA SARTINI 5

-

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3rd day of January, 2008, I caused a true and
correct copy of the foregoing SECOND AMENDED NOTICE OF DEPOSITION DUCES
TECUM TO DONNA SARTINI to be served by the method indicated below, and addressed to
the following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

Behnlke Reporting & Video Services
1320 Adobe Drive
Pacifica, California 94044
Telephone: (650) 359-3201
Facsimile: (415) 597-5606

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

(d~acsimile

( y r n i g h t Mail
( Facsimile

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO DONNA SARTINI - 6

John C, Ward, ISB No. 1146
James L, Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
BARRETT,
ROCK&
MOFFATT,
THOMAS,
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@rnoffatt.com
jlrn@rnoffatt.com
tya@moffatt.com
17432.31
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., MC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
VS

SECOND AMENDED NOTICE OF
DEPOSITION DUCES TECUM TO
STEVE POMPA

.

ULYSSES MORI, an individual,
Defendant.

A

a

I

TO DEFENDANT AND HIS COUNSEL OF RECORD:
PLEASE TAKE NOTICE that T.J.T., Inc. ("TJT"), by and through undersigned
counsel will take testimony upon oral examination of STEVE POMPA, pursuant to the Idaho
Rules of Civil Procedure and other applicable rules.

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 1

Said deposition will commence at 9:00 a.m. on Monday, January 7,2008,
before a certified court reporter or some other officer authorized to administer oaths, and will
continue thereafter from day to day until completed, at the Palace Station Hotel, located at 241 1
W. Sahara Avenue, Las Vegas, Nevada 89102, at which time and place you are notified to

appear and take such part in the examination as you may deem proper.
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the items listed in Exhibit A to this Notice.

c3.

DATED this 3 day of January, 2008.

TVIB~J.
Anderson - 6 f the Finn
~ i t o r n e for
~ s Plaintiff

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 2

EXHIBIT A
DEFINITIONS
1.

The words "you," "your" and "yours," mean the above-named defendant,

Ulysses Mori, or any person acting or purporting to act on behalf of the above-named defendant
or his agents, including but not limited to his attorneys, consultants, experts, investigators or
other persons.
2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, governmental, business or other entity.
3.

The words "know" or "knowledge" include within their meaning first-

hand knowledge, or information derived from any other source, including, but not limited to,
hearsay knowledge.
4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.
5.

The words "and" and "and/or" and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope of the request all information and documents which would otherwise be construed as being
outside the request.
6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."

7.

The word "contact" shall mean any and all forms of communication

including without limitation physical meetings, video conferences, telephone conversations,

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 3

facsimile transmissions, e-mail, written correspondence, and communication through agents or
other third parties.
8.

The terms "docuinent(s)" andlor "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, communication or representation,
including but not limited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electronically stored information, notes, summaries, schedules,
contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgments,
diaries, reports, findings, forecasts, tests, appraisals, reports, memoranda, medical records,
telephone recordings, telephone logs, telephone lists, telephone books, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordings, statements, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, computer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
"document."

9.

The term "West States" includes West States Recycling, Inc. and West

States Tire & Axle, including such entities' respective officers, directors, employees, members,
agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consultants, experts,
investigators, or other persons.

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 4

DUCES TECUM REOUEST
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the following:
1.

All West States' employment records relating in any way to Ulysses Mori.

2.

All West States' payroll records relating in any way to Ulysses Mori.

3.

All West States' organizational charts or other documents relating in any

way to the role of Ulysses Mori in the operation and management of West States.
4.

Minutes of all West States' board meetings from June 2006 through the

5.

All correspondence, memoranda, letters, e-mails, or communications of

present date.

any kind authored by Ulysses Mori from June 2006 through the present date.
6.

All correspondence, memoranda, letters, e-mails, or communications of

any kind addressed to Ulysses Mori and in the possession of West States from June 2006 through
the present date.
7.

All documents relating in any way to the employment of Ulysses Mori by

West States, including memoranda, board minutes, checks, or other documents of any kind or
nature.
8.

The articles of incorporation, bylaws, and all minutes of West States for

the years 2006 and 2007.

SECOND AMENDED NOTICE OF DEPOSITION
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3rd day of January, 2008, I caused a true and
correct copy of the foregoing AMENDED NOTICE OF DEPOSITION DUCES TECUM TO
STEVE POMPA to be sewed by the method indicated below, and addressed to the following:
Stephen C. Smith
HAWLEY
TROXELL
EWIS & HAWLEYLLP
877 West Main Street, Suite 1000
Post Office Box 16 17
Boise, Idaho 83701-161 7
Facsimile (208) 342-3829

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
($) Facsimile

Behmke Reporting & Video Services
1320 Adobe Drive
Pacifica, California 94044
Telephone: (650) 359-3201
Facsimile: (41 5) 597-5606

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

('4.)

SECOND AMENDED NOTICE OF DEPOSITION
DUCES TECUM TO STEVE POMPA - 6

Facsimile

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRIM~W~W~Y~AHRO+
Clerli
3y b. AMES
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ilE"UTY
T.J.T., INC., a Washington corporation,
)
I

Plaintiff,

j

Case No. CV OC 0709799

AFFIDAVIT OF SERVICE

-vsULYSSES MORI, an individual,

)

STATE OF IDAHO
County of Canyon

) ss.
)

LYNDA M KINNEY, being first duly sworn, deposes and says:
That I am a resident of the State of Idaho. That I am over the age of eighteen
yaars and not a party to this action. That on the 3Mday of January 2008, at 3:58 pm I
sewed a copy of the SUBPOENA FOR DEPOSITION AND PRODUCTION OF
DOCUMENTS upon JERRY JNOUYE by delivering to and leaving with, JERRY INOUYE
a person stating he is over 18 years of age, then employed for TREASURE VALLEY
HOMES, INC 4665 CHJNDEN BLVD BOISE, ID the usual place of employment for
JERRY INOUYE

SUBSCRIBED AND SWORN to before me this 7' day January, 2008.

fees:

8

AFFIDAVIT OF SERVICE

2. G 1r ~ ~~a ~~A v A H H6Ok~~ k

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DlSTRlCT
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T,J.T,, INC., a Washington corporation,
Plaintiff,
-vsULYSSES MORI, an individual,
Defendan@).

1

OF?%^^^^

)

Case No, CV OC 0709799

)

AFFIDAVIT OF SERVICE

1

>)

1
1

1
1
)

STATE OF IDAHO

1

County of Canyon

)
)

1
SS"

LYNDA M KINNEY, being first duly sworn, deposes and says:
That I am a resident of the State of Idaho. That 1 am over the age of eighteen
years and not a party to this action. That on the 4th day of January 2008, at 1126 prn I
served a copy of the SUBPOENA FOR DEPOSITION upon LEO RANDANT by
delivering to and leaving with, LEO RANDANT a person stating he is over 98 years of
age, at 1585 Overland Rd Boise, Idaho a meeting place of choice for LEO RANDANT.

SUBSCRIBED AND SWORN to before me this 7" day January, 2508.

AResidence:
My Commission Expires:

Service fees: $35.00

AFFIDAVIT OF SERVICE

DEPW

-

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF lDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

)
)

Case No. CV OC 0709799

)

AFFIDAVIT .Of SERVICE

i

-vs-

ULYSSES MORJ, an individual,
Defendant@).

1

STATE OF IDAHO
County of Canyon

) ss,
)

LYNDA M KINNEY, being first duly sworn, deposes and says:
That I am a resident of the State of Idaho. That I am over the age of eighteen
years and not a party to this action. That on the 3* day of January 2008,at 4:50 pm I
served a copy of the SUBPOENA FOR DEPOS1TlON AND PRODUCTION OF
DOCUMENTS upon C. DWAYNE WARD by delivering to and leaving with, C DWAYNE
WARD a person stating he is over 18 years of age, then employed for FO-WARD
HOMES INC the usual place of employment for C DWAYNE WARD.

SUBSCRlBED AND SWORN to before me this 7'h day January, 2008.

My Commission Expires:
fees: $35.

%

AFFIDAVIT OF SERVICE

1
2

3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
4

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
5
6

T.J.T., LNC., a Washington corporation,
Plaintiff,

8

vs.

ORDER VACATING AND RESETTING
JURY TRIAL
AND PRETRIAL CONFERENCE

10

,,

Case No. CVOC0709799

ULYSSES MORI, an individual,

Defendant,

12
13

The Jury Trial set on January 30, 2008, and the Pretrial Conference set on January 22, 200
are hereby vacated. The Court has reset the Trial and Pretrial Conference in this matter on th
following dates:
I)

TRIAL DATE: The three (3) day jury trial of this action shall commence before

this Court on April 16, 2008, at 9:00 o'clock a.m. The parties and their attorneys shall be present
in the courtroom on the first day of trial at 8:30 a.m.

2)
22

PRE-TRIAL CONFERENCE: Counsel for the parties shall appear before this

Court on April 1, 2008, at 4:00 o'clock p.m. for a final pre-trial conference. Counsel shall be

23

prepared to discuss settlement possibilities, and all items set forth in Rules 1G(a) through (j),

24

I.R.C.P.

25
26

J

ORDER - Page 1

If all parties request a continuance of the trial date, this Court will only consider a Motion to
Continue if all parties sign the motion personally and their counsel.
All cutoff dates specified in the Order Setting Proceedings and Trial remain in effect.
IT IS SO ORDERED.

Dated this

ORDER - Page 2

January

CERTIFICATE OF MAILING
I do hereby certify that I have mailed, by United States Mail, on this

3day

of January

2008, one copy of the ORDER as notice pursuant to Rule 77(d) I.C.R. to each of the attorneys of
-ecord in this cause in envelopes addressed as follows:
Fohn C. Ward
4ttomey at Law
3.0. Box 829
Baise, ID 83701
Stephen C. Smith
9ttorney at Law
?.OmBox 1617
3aise, I
D 83701
J. D A V D NAVARRO
Clerk of the District Court

IRDER - Page 3

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNlS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, LD 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORI, an individual,

1
)
1

Case No. CV OC 0709799

)
)
)

SECOND M E N D E D NOTICE OF
TAKING DEPOSITION OF STEWART
GARDNER

1

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on February If,

2008, at the hour of 1O:OO a.m., Defendant Ulysses Mori will take the deposition of Stewart
Gardner, at the offices of Carlsmith Ball, LLP, 444 S. Flower Street, Ninth Floor, Los Angeles,
California, before a court reporter, or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the California Rules of Civil Procedure.

SECOND AMENDED NOTICE OF TAKING DEPOSITION OF STEWART
GARDNER - 1

DATED THIS

&F

day of January, 2008
HAWLEY TROXELL ENNIS & HAWLEY LLP

~ t & r n e ~ s l fDefendant
or

SECOND AMENDED NOTICE OF TAKING DEPOSITION OF STEWART
GARDNER - 2
42746,00021 123244.1

CERTIFICATE OF SERVICE

of January, 2008, I caused to be served a true
I HEREBY CERTIFY that on this /&ay
copy of the foregoing SECOND AMENDED NOTICE OF TAKING DEPOSITION OF
STEWART GARDNER by the method indicated below, and addressed to each of the following:
John C. Ward
U.S. Mail, Postage Prepaid
James L. Martin
Hand Delivered
Tyler J. Anderson
___ Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, 2Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
WATSON CSR, INC.
1545 Sawtelle Boulevard, Suite 26
Los Angeles, CA 90025

U.S. Mail, Postage Prepaid
-Hand Delivered
-Overnight Mail
li:Telecopy
I

(

stepRkn c?Jsdth

SECOND AMENDED NOTICE OF TAKING DEPOSITION OF STEWART
GARDNER - 3

,'

NO.
4U

---.-

""8.. j? 57
JAN f S 2008

John C. Ward, ISB No, 1146
James L. Martin, ISE3 No. 4226
Tyler J, Anderson, ISB No. 6632
MOFFATT,THOMAS,
BARRETT,
ROCK&
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@rnaffatt.com
tyaamoffatt .corn
17432.31
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Case No. CV QC 0709799
Plaintiff,
vs.
ULYSSES MORI, an individual,
Defendant.

UNOPPOSED MOTION FOR
ISSUANCE OF COMMISSION TO
ISSUE OUT-OF-STATE SUBPOENA
DUCES TECUM AND TO TAKE OUTOF-STATE DEPOSITION

COMES NOW the plaintiff, T.J.T., Inc. ("TJT"), by and through its undersigned
counsel, and moves this Court to authorize a Commissioi~to Issue Out-of-State Subpoena Duces
Tecum and to Take Out-of-State Deposition, requesting the Superior Court of California, County

UNOPPOSED MOTION FOR ISSUANCE OF COMMISSION TO
ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM
AND TO TAKE OUT-OF-STATE DEPOSITION - 1

of Orange, to issue a Subpoena Duces Tecum and Deposition Subpoena requiring nonparty Steve
Pompa to produce the documents described in Exhibit A attached hereto and appear for a
deposition in Orange County, California.
In support of this Motion for Issuance of Commission to Issue Out-of-State
Subpoenas Duces Tecum and to Take Out-of-State Deposition, TJT states as follows:
1.

There is now pending in the District Court of the Fourth Judicial District

of the State of Idaho, in and for the County of Ada, an action involving petitioner under Civil
Case No. CV OC 0709799, entitled T.J. T., Inc. v. Ulysses Mori.

2.

Pursuant to said action, TJT seeking, among other things, injunctive relief

from the defendant arising from the breach of a covenant not to compete made ancillary to the
defendant's sale of his business to TJT.
3.

Defendant Ulysses Mori is now employed by West States Recycling, Inc.

andlor West States Tire and Axle, both of which are competitors of TJT.
4.

Steve Pompa is the president of West States Recycling, Inc. and resides in

Orange County, California. In his capacity as president of West States Recycling, Inc.,
Mr. Pompa possesses knowledge that is highly relevant to the above-referenced case and
necessary for the orderly presentation of evidence in the above-captioned cause. To that end,
TJT must obtain the documents in the possession, custody, or control of Mr. Pompa and
described in Exhibit A, in order to prosecute its claims against defendant Mori. The documents
described in Exhibit A are discoverable pursuant to Idaho Rule of Civil Procedure 26(b)(l).

5.

Idaho Rule of Civil Procedure 28 authorizes a party to request this Court

to issue a commission for the taking of a deposition in a foreign state or country. Rule 28(b)

UNOPPOSED MOTION FOR ISSUANCE OF COMMISSION TO
ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM
AND TO TAKE OUT-OF-STATE DEPOSITION - 2

BOI_MTZ:~~~~~Z~.?

states that "A commission shall be issued only when necessary or convenient, on application and
notice, and on such terms and with such directions as are just and appropriate. Officers may be
designated in notices or commissions either by name or descriptive title."
6.

The California Code of Civil Procedure at Part 4, Title 4, Chapter 12,

Section 2029.010, states:
Whenever any mandate, writ, letters rogatory, letter of request, or
commission is issued out of any court of record in any other state,
territory, or district of the United States, or in a foreign nation, or
whenever, on notice or agreement, it is required to take the oral or
written deposition of a natural person in California, the deponent
may be compelled to appear and testify, and to produce documents
and things, in the same manner, and by the same process as may be
employed for the purpose of taking testimony in actions pending in
California.

7.

Part 4, Title 4, Chapter 6, Articles 1 through 5, Sections 2020.010 through

2024.060, of the California Code of Civil Procedure are entitled "Nonparty Discovery" and set
forth the California procedural rules for obtaining discovery from a nonparty. The "Nonparty
Discovery" provisions of the California Code of Civil Procedure authorize the issuance of
subpoenas for the production of document andlor to compel a witness to attend a deposition. Id.
8.

In response to undersigned counsel's inquiry, defendant Mori's counsel

has advised undersigned counsel that defendant Mori has no objection to TJT's request for the
issuance of a commission to issue out-of-state subpoenas duces tecum and to take out-of-state
deposition.
Based upon the foregoing, TJT respectfully requests the Court to authorize a
Commission to Issue Out-of-State Subpoenas Duces Tecuin and to Take Out-of-State
Deposition, requesting the Superior Court of California, County of Orange, to issue a Subpoena

UNOPPOSED MOTION FOR ISSUANCE OF COMMISSION TO
ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM
AND TO TAKE OUT-OF-STATE DEPOSITION - 3

BOI_MTZ:~~~~Z~.I

Duces Tecum and Deposition Subpoena requiring Steve Pompa to produce the docu~nents
described in Exhibit A attached hereto and appear for a deposition in California.
DATED this 16th day of January, 2008.

Attorneys for Plaintiff

UNOPPOSED MOTION FOR ISSUANCE OF COMMISSION TO
ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM
AND TO TAKE OUT-OFSTATE DEPOSITION - 4
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of January, 2008, I caused a true and
correct copy of the foregoing UNOPPOSED MOTION FOR ISSUANCE OF COMMISSION
TO ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM AND TO TAKE OUT-OFSTATE DEPOSITION to be served by the method indicated below, and addressed to the
following:
Stephen C. Smith

HAWLEYTROXELL
ENNIS & HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

(&.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight MaiI
( ) Facsimile

UNOPPOSED MOTION FOR ISSUANCE OF COMMISSION TO
ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM
AND TO TAKE OUT-OF-STATE DEPOSITION - 5

EXHIBIT A
DEFINITIONS

1.

The term "Ulysses Mori" means the above-named defendant, Ulysses

Mori, or any person acting or purporting to act on behalf of the above-named defendant or his
agents, including but not limited to his attorneys, consultants, experts, investigators or other
persons.
2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, governmental, business or other entity.

3.

The words "know" or "knowledge" include within their meaning first-

hand knowledge, or information derived from any other source, including, but not limited to,
hearsay knowledge.
4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.
5.

The words "and" and "andlor" and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope of the request all information and documents which would otherwise be construed as being
outside the request.
6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."
7.

The word "contact" shall mean any and all forms of communication

including without limitation physical meetings, video conferences, telephone conversations,
facsimile transmissions, e-mail, written correspondence, and communication through agents or
other third parties.

8.

The terms "document(s)" andlor "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, communication or representation,
including but not limited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electronically stored information, notes, summaries, schedules,
contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgments,
diaries, reports, findings, forecasts, tests, appraisals, reports, memoranda, medical records,
telephone recordings, telephone logs, telephone lists, telephone books, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordings, statements, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, cornputer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
"document."

9.

The term "West States" includes West States Recycling, Inc. and West

States Tire & Axle, including such entities' respective officers, directors, employees, members,
agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consultants, experts,
investigators, or other persons.

DUCES TECUM REQUEST
All West States Recycling, Inc. andor West States Tire & Axle (hereinafter "West
States") employment records relating in any way to Ulysses Mori.
All West States' payroll records relating in any way to Ulysses Mori.
All West States' payroll records identifying the current salaries of the ten highest paid
West States employees.
All West States' organizational charts or other documents relating in any way to the role
of Ulysses Mori in the operation and management of West States, including any
documents that reflect Mori's position or title with West States.
Minutes of all West States' board meetings from June 2006 through the present date.
All correspondence, memoranda, letters, e-mails, or communications of any kind
authored by Ulysses Mori and in the possession of West States from June 2006 through
the
date.
All correspondence, memoranda, letters, e-mails, or communications of any kind
addressed to Ulysses Mori and in the possession of West States from 2006 through the
present date.
All documents relating in any way to the employment of Ulysses Mori by West States,
including memoranda, board minutes, checks, pay stubs, or other documents of any kind
or naiure.
All travel records, expense reports and/or submissions for reimbursement of business
expenses from Ulysses Mori to West States.
The articles of incorporation, bylaws, and all minutes of West States for the years 2006
and 2007.
All financial statements. balance sheets. income statements. financial reworts. cash flow
statements, profit and loss statements, general ledgers, and source documents which form
the basis for any such financial statements of West States since June 2006.
All documents relating in any way to West States business activities in Idaho,
Washington, Oregon, and Northern California prior to the hiring of Ulysses Mori.

NO.

6
-

4.M, ,

3. DAVID NAVARRQ, Clerk
By A'I'OONE
DEPUTY

John C. Ward, ISB No. 1 146
James L. Martin, ISB No. 4226
Tyler I. Anderson, IS3 No. 6632
MOFFATT,THOMAS,
BARRETT,
ROCK&
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@rnoffatt.com
jlmamoffatt. com
tya@moffatt..com
17432.31
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T.J.T., WC., a washington corporation,
Case No. CV OC 0709799
Plaintiff,
VS.

ULYSSES MORT, an individual,
Defendant.

AFFIDAVIT OF TYLER J. ANDERSON
REQUESTING COMMISSION TO
ISSUE OUT-OF-STATE SUBPOENA
DUCES TECUM AND TO TAKE OUTOF-STATE DEPOSITION

STATE OF IDAHO )
) ss.

County of ADA

1

AFFIDAVIT OF TYLER J. ANDERSON REQUESTING
COMMISSION TO ISSUE OUT-OF-STATE SUBPOENA DUCES
TECUM AND TO TAKE OUT-OF-STATE DEPOSITION - 1

r

'

TYLER J. ANDERSON, having been duly sworn upon oath, deposes and states
as follows:
1.

I am an attorney-at-law duly licensed to practice in the state of Idaho and

before this Court, and am an associate of Moffatt, Thomas, Barrett, Rock & Fields, Chartered,
the attorneys of record herein for plaintiff T.J.T., Inc. ("TJT"). I have personal, firsthand
knowledge of the matters set forth in this Affidavit and, if called upon to do so, I could and
would competently testify thereto.
2.

There is now pending in the District Court of the Fourth Judicial District

of the State of Idaho, in and for the County of Ada, an action involving petitioner under Civil
Case No. CV OC 0709799, entitled T.J.T., Inc. v. Ulysses Mori.

3.

Pursuant to said action, TJT seeking, among other things, injunctive relief

from the defendant arising from the breach of a covenant not to compete made ancillary to the
defendant's sale of his business to TJT.
4.

Defendant Ulysses Mori is now employed by West States Recycling, Inc.

and/or West States Tire and Axle, both of which are competitors of TJT.

5.

Steve Pornpa is the president of West States Recycling, Inc, and resides in

Orange County, California. In his capacity as president of West States Recycling, Inc.,
Mr. Pompa possesses knowledge that is highly relevant to the above-referenced case and
necessary for the orderly presentation of evidence in the above-captioned cause. To that end,
TJT must obtain the documents in the possession, custody, or control of Mr. Pompa.
6.

Good cause exists for the issuance of the subpoena duces tecum and the

taking of deposition in California of Steve Pompa because such production of documents and

AFFIDAVIT OF TYLER J. ANDERSON REQUESTING
COMMISSION TO ISSUE OUT-OF-STATE SUBPOENA DUCES
TECUM AND TO TAKE OUT-OF-STATE DEPOSITION - 2
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testilnony is material to the within action and necessary for TJT's presecution thereof since they
provide evidence, inter alia,as to defendant Mori's employment relatiolzship and dealings with
West States Recycling, Inc. and/or West States Tire & Axle, which are the subject of TJT's

7.

Steve Pampa is believed by TJT to have in his possession or contra1 those

documents and materials described in Exhibit A the Unopposed Motion for Issuance of a
Commission to Issue Out-Of-State Subpoena Duces Tecum and to Take Out-Of-State Deposition
submitted concurrently herewith and incorporated herein by this reference.
8.

Accordingly, TJT respectfuIly requests that the Unopposed Motion for

Issuance of a Commission to Issue Out-Of-State Subpoena Duces Tecum and to Take Out-OfState Deposition for the subpoena duces tecum an deposition of Steve Pampa in Califarnia,
which is submitted concurrently herewith, be issued forthwith.
Further your affiant sayeth naught.

I

SUBSCRIBED AND SWORN to before me this b6day

of January, 2008.

MARY
PUBLIC FOR I M H O
1b , I
Residing at
l 0 1 2My Commission Expires 7 ~ + 2-

.

AFFIDAVIT OF TYLER J. ANDERSON REQUESTING
COMMISSION TO ISSUE OUT-OF-STATE SUBPOENA DUCES
TECUM AND TO T A W OUT-OF-STATE DEPOSITION 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of January, 2008, I caused a true and
correct copy of the foregoing AFFIDAVIT OF TYLER J. ANDERSON REQUESTING
COMMISSION TO ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM AND TO
TAKE OUT-OF-STATE DEPOSITION to be served by the method indicated below, and
addressed to the following:
/

Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise. Idaho 83701-1617

( ~ U . SMail,
.
Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

AFFIDAVIT OF TYLER J. ANDERSON REQUESTING
COMMISSION TO ISSUE OUT-OF-STATE SUBPOENA DUCES
TECUM AND TO TAKE OUT-OF-STATE DEPOSITION - 4
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JAN 1 8 2008

J
N THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T,J,T,, mC., a Washington corporation,
Case No. CV OC 0709799
PI aintiff,
VS.
ULYSSES MORI, an individual,
Defendant.

ORDER GRANTING UNOPPOSED
MOTION FOR COMMISSION TO
ISSUE OUT-OF-STATE SUBPOENA
DUCES TECUM AND TO TAKE QUTOF-STATE DEPOSITION

Now pending before the Court is plaintiff T,J.T,, Inc.'s Unopposed Motion for
Issuance of Commission to Issue Out-of-State Subpoena Duces Tecurn and to Take Out-of-State
Deposition. Having reviewed said motion and the Affidavit of Tyler J. Anderson filed currently
therewith, and good cause appearing therefor,

IT IS HEREBY ORDERED AND THIS DOES ORDER that the requested
commission be issued to permit plaintiff T.J.T., fnc. to request the appropriate Court and/or
Judicial authorities of the State of California to issue, or order the issuance of: (a) a subpoena
duces tecum to Steve Pompa ordering the production of the documents identified in Exhibit A to
T.J.T., Inc.'s Unopposed Motion for Issuance of Commission to Issue Out-of-State Subpoena

ORDER GRANTING UNOPPOSED MOTION FOR COMMISSION
TO ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM AND
TO TAKE OUT-OF-STATE DEPOSITION - 1

BOI-MTZ:~~~~Z~.I

Duces Tecum and to Take Out-oEState Deposition; and (b) a deposition subpoena to Steve
Pompa, on such date, time, and location as may be requested by pIaintiffT.J.T., Inc, andlor

mutually agreed upon between T,J.T,, Inc, and Steve Pompa.
YDATEDtbis
day of "mbdy' ,2008,

#

The ~o>oorabble &,A&
Judge
c
-

J. Wilper

////

ORDER GRANTING UNOPPOSED MOTION FOR COMMISSION
TO ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM AND
TO TAKE OUT-OF-STATE DEf OSITION - 2
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fi~

CERTIFICATE OF SERVICE

Ig

1HEREBY CERTIFY that on this
day of
,2008, i caused a
true and correct copy of the foregoing ORDER GRANTING UNOPPOSED MOTION FOR
COMMISSION TO ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM AND TO
TAKE OUT-OF-STATE DEPOSITION to be served by the method indicated below, and
addressed to the following:

Stephen C, Smith
HAWLEYTRQXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1 617
Facsimile (208) 342-3829
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John C. Ward
James L. Martin
Tyler J. Anderson
ROCK&
MOFFATT,
THOMAS,
BARRETT,
FIELDS,
CHARTERED
101 S. CapitoI Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384
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US.Mail, Postage Prepaid
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( ) Overnight Mail
( ) Facsimile

(y,)Hand Delivered
( ) Overnight Mail
( ) Facsimile

the Court

ORDER GRANTING UNOPPOSED MOTION FOR COMMISSION
TO ISSUE OUT-OF-STATE SUBPOENA DUCES TECUM AND
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., ENC., a Washington corporation,
Case No, CV OC 0709799
Plaintiff,
VS .

ULYSSES MORI, an individual,

COMMISSION TO ISSUE OUT-OFSTATE SUBPOENA DUCES TECUM
AND TO TAKE OUT-OF-STATE
DEPOSITlON

Defendant.
TO THE APPROPRIATE COURT AND/OR JUDICIAL AUTHORITIES IN THE STATE OF
CALIFORNIA:
Pursuant to this Commission from the District Court of the Fourth Judicial
District of the State of Idaho, in and for the County of Ada, issued on request of plaintiff T.J.T.,
hc., it is hereby requested that the appropriate Court and/or Judicial authorities of the State of

California issue or order the issuance o f (a) a subpoena duces tecum to Steve Pompa ordering
the production of the documents identified in Exhibit A to T,J.T., 1nc.'s Unopposed Motion for
Issuance of Commission to Issue Out-of-State Subpoena Duces Tecum and to Take Out-of-State
Deposition; and (b) st deposition subpoena to Steve Pompa, on such date, time, and location as

COMMISSION TO ISSUE OUT-OF-STATE SUBPOENA DUCES
TECUM AND TO TAKE OUT-OF-STATE DEPOSITlON - 1

]nay be requested by plaintiff T.J.T., Inc. andlor inutually agreed upon between T.J.T., Inc. and
Steve Pompa.
DATED this $day

of

Tdn+

.2008.

COMMISSION TO ISSUE OUT-OF-STATE SUBPOENA DUCES
TECUM AND TO TAKE OUT-OF-STATE DEPOSITION - 2

BOI_MT~:~~~~~O.I

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on this
day of
,2008,I caused
a true and correct copy of the foregoing COMMISSION TO ISS E OU -OF-STATE
SUBPOENA DUCES TECUM AND TO TAKE OUT-OF-STATE DEPOSITION to be
served by the method indicated below, and addressed to the following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT,
THOMAS,
BARRETT,
ROCK&
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384

&(j
U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) U.S. Mail, Postage Prepaid
('$ Hand Delivered
( ) Overnight Mail
( ) Facsimile

COMMISSION TO ISSUE OUT-OF-STATE SUBPOENA DUCES
TECUM AND TO TAKE OUT-OF-STATE DEPOSITION 3

-

BOLMTZ:~~~~~O.I

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi6i2hteh.com
Imes@hteh.co~n
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.
ULYSSES MORI, an individual,

1
)
1

Case No. CV OC 0709799

)
)

AMENDED NOTICE OF DEPOSITION
(SUSAN M. ALLISON)

1

Defendant.

TO:

ALL PARTIES AND THER COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 30,2008,

at the hour of 9:30 a.m., Defendant Ulysses Mori will take the depositioll of Susan M. Allison, at
the law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise,
Idaho, before a courl reporter or notary public qualified to administer oaths.
This deposition shall be taken pursuailt to the Idaho Rules of Civil Procedure.

AMENDED NOTICE OF DEPOSITION (SUSAN M. ALLISON) - 1

DATED THISya&
lc'

oflanuary, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

~ t & r h e for
~ s Defendant

AMENDED NOTICE OF DEPOSITION (SUSAN M. ALLISON) - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this d
l day of January, 2008, I caused to be served a true
copy of the foregoing A M E m E D NOTICE OF DEPOSITION (SUSAN M. ALLISON) by the
method indicated below, and addressed to each of the following:
John C. Ward
U.S. Mail, Postage Prepaid
James L. Martin
__ Hand Delivered
Tyler J. Anderson
Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, _1L_ Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
QNA Court Reporting
PMB 219
I 11 Broadway, Suite 133
Boise, ID 83702

-U.S. Mail, Postage Prepaid
-Hand Delivered
-Overnight Mail
Telecopy

Stephen C. Smith

AMENDED NOTICE OF DEPOSITION (SUSAN M. ALLISON) - 3

NO.

"I.",M,
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n g o n c ,
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Stephen C. Smith ISB No. 7336
I-IAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORI, an individual,

1
)

Case No. CV OC 0709799

)
)

THIRD AMENDED NOTICE OF
TAKING DEPOSITION OF STEWART
GARDNER

1

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on February 11,

2008, at the hour of 10:OO a.m., Defendant Ulysses Mori will take the deposition of Stewart
Gardner, at the offices of Severson and Werson, 19100 Von Karmai~, Suite 700, Irvine,
California 92612, before a court reporter, or notaiy public qualified to administer oaths.
This deposition shall be taken pursuant to the California Rules of Civil Procedure.

THIRD AMENDED NOTICE OF TAICING DEPOSITION OF STEWART
GARDNER - 1
427460002.1 130880.1

.k%

DATED THIS -day of January, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

THIRD AMENDED NOTICE OF TAKING DEPOSITION OF STEWART
GARDNER - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this@ day of January, 2008, I caused to be served a true
copy of the foregoing THIRD AMENDED NOTICE OF TAKING DEPOSITION OF
STEWART GARDNER by the method indicated below, and addressed to each of the following:
U.S. Mail, Postage Prepaid
John C. Ward
Hand Delivered
James L. Martin
Overnight Mail
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, J ~ e l e c o ~ ~
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
WATSON CSR, INC.
1545 Sawtelle Boulevard, Suite 26
Los Angeles, CA 90025

-U.S. Mail, Postage Prepaid
-Hand Delivered
Overnight Mail
J Telecopy

p
Stephen C. Sml h

THIRD AMENDED NOTICE OF TAKING DEPOSITION OF STEWART
GARDNER - 3
42746.0002.1130886.1

JAM 2 9 2008
J. DAVID NAVARRO, Clerk
By t.AMES
DEPUTY

Stephen C, Smith ISB No. 7336
HAWLEY TROXELL ENNlS & HAWLEY LLP
877 Main Street, Suite 1000
P.0. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Ernail: ssrni@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

)

Case No. CV OC 0709799

)

NOTICE OF COMPLIANCE

1

VS.
ULYSSES MORT, an individual,

1
1

Defendant.

Pursuant to Rule 33 and 34 of the Idaho Rules of Civil Procedure, Ulysses Mori,
Defendant hereby gives notice that

01% January

29, 2008, he responded to Plaintiff T.J.T., liic.'s

Request for Inspection Pursuant to Idaho Rule of Civil Procedure 34(a) and Second Set of
Discovery Requests by serving the original of Defendant's Respo~isesTo Plaintiffs Second Set
Of Discovery Requests upon the following person or persons:

NOTICE OF COMPLIANCE - 1

John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
DATED THIS

&day of January, 2008.
@
HAWLEY TROXELL ENNIS & HAWLEY LLP

NOTICE OF COMPLIANCE - 2

CERTIFICATE OF SERVICE
I HEREBY CERTLFY that on this&day of January, 2008,I caused to be served a true
copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and
addressed to each of the following:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED
101 S. Capitol Blvd., lOthFloor
P.O. Box 829
Boise, ID 93701

NOTICE OF COMPLIANCE - 3

-U.S. Mail, Postage Prepaid
&Hand
Delivered
Overnight Mail
E-mail
Telecopy

EV THE DISTRICT COURT OF THE FOURTH JUD
THE STATE OF IDAHO, IN AND FOR THE COUNT? OF ADA
3

11 T.J.T, INC., a Washington Corporation,

I
I

I

4

Plaintiff,
5

Case No. CV OC 0709799

VS.

MEMORANDUM DECISION
AND ORDER ON THE PARTIES'
SUMMARY JUDGMENTS

6
7

ULYSSES MORI, an individual

8

Defendant.

9

10

"

l2

l3

I4

)I
11
I1
1
11
11

This matter came before the Court on the Defendant's motion for summary judgment and the

Plaintiff's motion for partial s u m a r y judgment. The Court hereby grants the Defendant's motion
for summary judgment and denies the Plaintiff's motion for partial summary judgment.
On September 21, 2007, the Plaintiff' TJT, Inc., filed motions for a preliminary injunction

I

I

and partial summary judgment, and on October 9,2007, the Defendant Ulysses Mori filed his motion
for summary judgment. The Court heard argument on the parties' motions on October 22, 2007;

l6

whereupon it denied TJT's motion for preliminary injunction and continued the hearing on the

17

summary judgment motions until November 26,2007. The Court took the matters under advisement

18

20

21
22
23
24
25

on that date.

11

1(

11
1

For sixteen years, Mori owned and operated Leg-It, Inc., in Woodland, California. Leg-It
participated in the manufactured home industry, to wit, the sale of recycled tires and axles to
manufactured home factories and the sale of unrecycled tires and axles to businesses in the industry.
In 1997, Mori sold Leg-It to TJT, a competitor, for $1 million in cash and stock. As part of the sale,
Mori and TJT executed a merger agreement, an employment agreement, and a non-competition

I

I

1

agreement. According to the employment agreement, Mori initially agreed to work at TJT for a four

2

year term; however, he remained employed with TJT for a total of ten years. In January 2007, Mori

3

resigned and later began to work for a competitor. Now, TJT wants to enforce the non-competition

4

agreement entered into by the parties. Both parties agree and the Court finds that California law

5

governs the contracts. Non-Compete Agreement q[ 10(a) at 5.

6

ISS~ES
BEFORErn COURT

7

First, the Court will address whether the non-competition agreement is enforceable under

a

California law, and then take up TJT's claims for breach of fiduciary duty and breach of a

9

confidentiality agreement.
STANDARD
OF REVIEW

10

11

The standard for summary judgment is set forth in Idaho Rule of Civil Procedure 56(c). Rule
12

I
I/
I
11

56(c) provides that summary judgment is "rendered forthwith if the pleadings, depositions, and

l3

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any

material fact and that the moving party is entitled to a judgment as a matter of law." See also First

l5

See. Bank of Idaho, N.A. v. Murphy, 131 Idaho 787,790,964 P.2d 654,657 (1998). Idaho Rule of

l6
l7

l8

Civil Procedure 56(e) provides that an adverse party may not simply rely upon mere allegations in

((thepleadings. but must set forth in affidavits specific facts showing there is a genuine issue for trial.

19

See Rhodehouse v. Stutts, 125 Idaho 208,211,868 P.2d 1224, 1227 (1994). The affidavits either
20

supporting or opposing the motion must set forth facts that would be admissible in evidence and
21

show that the affiant is competent to testify. See id.; I.R.C.P. 56(e).
22

23

l
I/

To withstand a motion for summary judgment, the non-moving party must anchor its case on

something more than speculation because a mere scintilla of evidence is not enough to create a

26

I

genuine issue. ~immermanv. Volkswagon of America, Inc., 128 Idaho 851,854,920 P.2d 67,69

MEMORANDUM DECISION AND ORDER ON THE PARTIES' SUMMARY JUDGMENTS - Page 2

(1996). Liberal construction of the facts in favor of the non-moving party requires the court to draw
all reasonable factual inferences in favor of the non-moving party. See Williams v. Blakley, 114 Idah
323,324,757 P.2d 186, 187 (1988); Blake v. Cruz, 108 Idaho 253,255,698 P.2d 315,317 (1985).

NON-COMPETITION
AGREEMENT
California law provides that "every contract by which anyone is restrained from engaging in
L lawful profession, trade, or business of

any kind is to that extent void." Cal. Bus. & Prof'l Code $

16600. While California enforces this blanket prohibition, it also recognizes a narrow exception
#hen parties enter into a non-compete covenant as part of the sale of a business. Kolani v. Gluska,
54 Cal.App.4th 402,407,75 Cal.Rptr.2d 257 (1998). The exception states that "[alny person who
;ells the good will of a business.. .may agree with the buyer to refrain from carrying on a similar
~usinesswithin a specified geographic area in which the business so sold. ..so long as the
~uyer...carries on a like business therein." Cal. Bus. & Prof'l Code 5 16601. The exception intends
.o protect the value of a buyer's newly acquired asset by barring a seller from engaging in
:ompetition that would otherwise diminish the value. Stategix, Ltd. V. Infocrossing West, Inc., 142
3al App 4Ih 1068, 1072-1073 (2006).'
Even if a non-compete agreement is signed as part of the sale of the good will of a business,
3alifornia courts do not enforce non-compete agreements that are not reasonable and necessary to
neet the known purposes of Section 16601-to

protect the value of the assets being purchased.

Section 16601 is a "codification of [the common law] rule of 'reasonableness' in connection with the

California's exception to its blanket prohibition is similar to the Idaho approach to non-compete agreements in that
daho case law similarly allows non-compete agreements relating to the sale of the good will of a business and strictly
crutinizes non-compete agreement based on employment. See, ByBee v. Isaac, --- P.3d ----,
2008 WL 238713 (Idaho).
:alifornia codified a stronger prohibition that non-compete agreements based on a person's employment are void and
on-compete agreements based on sale of good will of the business are allowable if reasonable as to duration and
eographic scope.
AEMORANDUM DECISION AND ORDER ON THE PARTIES' SUMMARY JUDGMENTS - Page 3

.ale of a business" and, therefore, the non-compete agreement is enforced only "...to the extent that
t is reasonable and necessary in terms of time, activity, and territory." Monogram Industries, Inc. v.
?arIndustries, Inc., 64 Cal App. 3d 692, 698 (1976). Furthermore,
The restraint of trade that is permissible [in connection with the sale of good will as a
business asset] is no greater than is necessary to attain the desired purpose-the
purpose of making good will a transferable asset. It is lawful for the seller to restrict
his own freedom of trade only so far as is necessary to protect the buyer in the
enjoyment of the good will for which he pays. The restraint on his own freedom must
be reasonable in character and in extent of space and time.
'resto-X Co. v. Beller, 568 N.W.2d 235, 239 (1997); see also ADT Security Sews v. A/C Security,

In this case, the non-compete agreement at issue specifically states that Mori cannot, for a
beriod of two years following his termination of employment,

...directly or indirectly, either for himself or any other Person, engage or invest in,
own, manage, operate, finance, control, or participate in the ownership, management,
operation, financing, or control of, be employed by, associated with, or in any manner
connected with ...any business whose products or activities compete in whole or in
part with the products or activities of [TJT] andlor Leg-It, anywhere within 1000
miles of any facility owned or operated by [TJT] or Leg-It.
Jon-Compete Agreement at ¶ 4(a)(i). This non-compete agreement went beyond what was
:asonable and necessary in terms of time and territory to protect the buyer's interest in the
urchased assets. The Court bases its decision to grant the Defendant's motion for summary
ldgment on two independent findings. The Court finds as a matter of law that the scope of the nonompete agreement, as written and applied, is unreasonable both as to geography and time, therefore,
is void as a matter of law.
The Court finds that the non-compete agreement was unreasonable as to the geographic
:ope of the prohibition. At the time of the transaction at issue, the scope of the operation of Leg-It,
IC.

was limited almost exclusively to Northern California. California law allows the parties to enter

IEMORANDUM DECISION AND ORDER ON THE PARTIES' SUMMARY JUDGMENTS - Page 4

into an agreement prohibiting Mori from competing with TJT within a reasonable distance from the
locations in which he (Mori) had been operating Leg-It, Inc. at the time he sold the good will of his
business. In order to pass California statutory muster, the scope of the prohibition must be
reasonably related to the reach of the good-will of the acquired business. The court finds it was
patently unreasonable, and therefore contrary to California law, to tie the geographic reach of the
prohibition to an area "...anywhere within 1000 miles of any facility owned or operated by [TJT] or
Leg-It." If applied as written, TJT could acquire or operate facilities in strategic locations anywhere
and everywhere and thereby prohibit Mori from engaging in any aspect of his chosen trade
anywhere. Because the legitimate purpose of a California Code 5 16601 non-compete agreement is
to protect the value of the good will of the business acquired, it would be contrary to law for the
Court to ratify a non-compete agreement that could extend thousands of miles from the outer reachex
of that good will.
The Court independently finds the non-compete agreement was unreasonable as to its
durational scope. Originally, TJT drafted the non-compete agreement to be in force for a period of
two years after Mori's employment with TJT terminated. The employment agreement (entered into
contemporaneously with the agreement for the sale of the business) provided that Mori would work
for TJT for four years. Thus, Mori agreed to refrain from competing with TJT for a maximum of six
years following the sale of his business. The court will assume that a six year non-compete period
was reasonable and lawful under the statutory exception.
Mori worked at TJT for 10 years and now TJT seeks to enforce the non-compete agreement
during the 11" and 12Ihyears following its acquisition of Leg-It. Indeed, under the terms of the
sgreement, TJT would be free to enforce the non-compele provision as long as Mori lived.. .so long
is he was employed by TJT. In reality, even though the non-compete agreement purports to be tied
MEMORANDUM DECISION AND ORDER ON THE PARTIES' SUMMARY JUDGMENTS - Page 5

to Leg-It's good will, it is actually tied to Mori's employment. When TJT acquired Leg-It, the
parties agreed it would be acceptable for Mori to compete in the trade six years after the merger. To
claim the non-compete agreement is still based on tlte left over good will of Leg-It is inconsistent
with the parties' contemporaneous agreement that the value of the good will would be fully realized
in six years.
Because the Court ruled as a matter of law that the non-compete agreement is void, TJT's
motion for partial summary judgment is moot.
FIDUCIARY DUTYOF LOYALTY
AND CON~ENTIALITY
AGREEMENT

A fiduciary duty exists so long as the person owing the duty is a director or officer of the

company. In this case, the record fails to show that Mori breached a fiduciary duty while a director
for TJT. In f x t , Mori resigned as director of TJT on January 12,2007. TST claims a breach
occurred thereafter. Therefore, the Court hereby GRANTS summary judgment in favor of Mori for
the breach of fiduciary duty claim.
The final question is whether Mori breached the confidentiality agreement. The record only
reflects that Mori disclosed information regarding T3T7scustomers, which is open to the public and
not protectable information. Therefore, the Court hereby GRANTS summary judgment in favor of
Mori for the breach of confidentiality agreement claim.
CONCLUSION
The Court hereby GRANTS Mori's motion for summary judgment and DENIES TJT's
motion for partial summary judgment.
IT IS SO ORDERED.

315rof January 2008.

Dated this -day
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I, HEREBY CERTIFY that on the d a y of Jiiuwx+2008, I: caused a true and correct
:opy of the foregoing MEMORANDUM DECISION AND ORDER to be served by the method
indicated beIow, and addressed ta the folfowing:

Stephen C. Smith
Attorney at Law
P.O. Box 1617
Boise, I D 83701-1617

1X

U.S. Mail, Postage Prepaid
) Hand Delivered
( ) Overnight Mail
( ) Facsimile
( ) E-mail

6

) U,S. Mail, Postage Prepaid

Fohn C. Ward and Tyler J. Anderson
Attorneys at Law
P.O. Box 829
l 83701
Boise, E

Hand Delivered
( ) Overnight Mail
( ) Facsimile
( ) E-mail

J. DAVID NAVARRO
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Stephen C. Smith ISB No. 7336
Loren K. Messerly ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Eznail: ssmi@hteh.com
1mes@htel1.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, I
N AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,
Plaintiff,
vs .

ULYSSES MORI, an individual,

1
)
)
)
)

Case No. CV OC 0709799
MOTION AND MEMORANDUM FOR
ATTORNEY FEES AND COSTS

1

Defendant.

COMES NOW Defei~da~t
UIysses Mori ("Mori"), by and through its attorneys of record,
I-Iawley Troxell Ennis & Hawley LLP, pursuant to Idaho Code 5 12-120(3), the terms of the
contract between the parties, X.R.C.P. 54(d)(5) and I.R.C.P. 54(e)(5), and hereby moves this
Court for an Order and Judgment awarding its attorneys' fees and costs reasonably and
necessarily incurred iiz this action. Tliis motion, with the followii~ginernorandtun, is supported
by (I) the Affidavit o f Loren Messerly in Support of Defendmt's Motion and Memorandum for
Attorney Fees and Costs, (2) the Memorandum of Costs, Disbusemellts, and Attoomey Fees, and
MOTION AND MEMORANDUM FOR ATTORNEY FEES AND COSTS - 1

(3) the Affidavit of Stephen C. Smith in Support of Memorandum of Costs, Disbursements, and

Attorney Fees, filed concurrently herewith.
I. ANALYSIS
A.

Mori Is Entitled To His Costs And Attorney Fees Pursuant To Idaho Statute And
The Contract.
On February 4, 2008, this Court issued its Memorandnm Decision and Order on the

Parties' Summary Judgments ("Summary Judgment Order"). The Summary Judgrnent Order
granted Defendant's motion for summary judgnient and denied tlie Plaintiffs motion for partial
summary judgmeiit. The Court concluded that the Non-competition Agreement, which tlie
Plaintiff was attempting to enforce, was void because its scope, as to both time and geography,
was unreasonable and did not meet tlie ltnown purposes of Section 16601. With that decision,
this Court resolved all tlie issues in this lawsuit in favor of the Defendant. As explained below,
Defendant is the prevailing party in this action and is entitled to its attorney fees and costs.
Pursuant to Rule 54(d)(l)(A) of the Idaho Rules of Civil Procedure, "costs shall he
allowed as a matter of right to the prevailing party or parties." I11 addition, Rule 54(e)(l) of the
Idaho Rules of Civil Procedure provides, "the court may award reasonable attorney fees . . . to
the prevailing party . . . when provided for by any statute or contract." See Torix v. Allred, 100
Idaho 905,911, 606 P.2d 1334 (1980) ("As prevailing parties . . . tlie respondent was entitled to
attorney fees as a matter of statutory right under I.C. § 12-120(2) [now § 12-120(3)] and not
merely in the court's discretion.").
In this case, attorney fees are provided for by

statute and contract. First, Idaho Code

5 12-120(3) provides,
I11 any civil action to recover . . . and in any commercial transaction unless
otherwise provided by law, the prevailing party shall be allowed a reasonable
attorney's fee to be set by the court, to he taxed and collected as costs.
MOTION AND MEMORANDUM FOR ATTORNEY FEES AND COSTS - 2

The term "commercial transaction" is defined to mean all transactioiis
except tra~isactionsfor personal or household purposes.
Clearly, this lawsuit arose out of a "commercial transaction" as defined in § 12-120(3). The
cominercial transaction at issue is the Non-competition Agreemeiit signed by Mori in 1997,
when he sold his business to Plaintiff. Certainly, the Non-competition Agreement was not
executed for "personal or household purposes." That commercial transaction is the very basis of
this lawsuit as Plaintiff brought this lawsuit claiming a breach of the Non-compete Agreement.
A recent decision of the Idaho Supreiiie Court, Frezburger v J-U-B Engineers, inc , 141 Idaho
415, 111 P.3d 100 (2005), coilfirms that litigatioii over a noncompete agreement falls within the
definitioli of "commercial transaction" found in 12-120(3) and therefore the prevailing party is
awarded attorney fees. That case involved an ernploymelit noiicompete that was found to be
void. The Court noted that the definition of coniinercial transaction excluded only personal and
household purposes and concluded, "There is no question that a 'commercial transaction' as
defined in I.C.

5 12-120(3) is involved here." Therefore, pursuant to Idaho statute, Mori is

entitled to his reasonable attorney fees and costs, which have been set forth in the Memorandum
of Costs, Disbursements, a i d Attorney Fees, filed concurrently
Second, Ddendait is entitled to attorney fees pursuant to contract, specifically, the Nonconipetition Agreemeiit. Tlie Non-competition Agreement states,
(b) Tlie prevailing party in aiiy action or proceeding relating to this
Agreeinelit shall be entitled to recover reasonable attorney's fees and other costs
from the non-prevailing parties, in addition to aiiy other relief to which such
prevailing party may be entitled.
That the Court has found the Non-competition Agreement void, as a violation of
California's public policy, does not negate Mori's ability to rely upon the contract's attorney fee
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provision. California statute and case law has recognized that the attorney fee provision must
survive the voiding of the non-compete agreement
First, Califomia has a statute provision that mandates mutuality in all attorney fee
provision. See California Civil Code 5 1717(a) ("In any action on a contract, where the contract
specifically provides tliat attor~iey'sfees aid costs, whicli are incurred to enforce that contract,
shall be awarded either to one of the parties or to the prevailing party, tlien the party who is
determined to be tlie party prevailing on the contract, whether he or she is the party specified in
the contract or not, shall be entitled to reasonable attorney's fees in addition to otlier costs.").
Second, California case law recognizes that mutuality would be lost if a party could seek to
enforce a contract, including its attorney fee provisions, but tlien argue that the attorney fee
provision is inapplicable when tlie contract is found unenforceable:
Tlie second situation in whicli section 1717 lnalces an otherwise unilateral
right reciprocal, thereby ensuring mutuality of remedy, is when a person sued on a
contract containing a provision for attorney fees to the prevailing party defends
tlie litigation "by successfully arguing tlie inapplicability, invalidity,
unenforceability, or nonexistence of tlie same contract." (North Associates v. Bell
(1986) 184 Cal.App.3d 860,865 [229 Cal.Rptr. 3051.) Because these argume~its
are inconsistelit with a contractual claim for attorney fees under the same
agreement, a party prevailing on any of these bases usually cannot claim attorney
fees as a contractual right. If section 1717 did not apply in this situation, the right
to attorney fees would be effectively unilateral -regardless of the reciprocal
wording ofthe attorney fee provision allowi~igattorney fees to tlie prevailing
attorney -because only the party seelci~igto affirm and enforce the agreement
could involce its attorney fee provision. To ensure mutuality of remedy in this
situation, it has been consistently held that when a party litigant prevails in an
action 011 a contract by establishing that the contract is invalid, inapplicable,
unenforceable, or nonexistent, section 1717 permits tliat party's recovery of
attorney fees whenever the opposing parties would have bee11entitled to attorney
fees under the contract had they prevailed. (See, e . g , Reynolds Metals Co. v.
Alpeipson(1979) 25 Cal.3d 124, 128-129 [I58 Cal.Rptr. 1, 599 P.2d 831; North
Associates v. Bell, supra, at p. 865.)

Sanlisas v. Goodin, 951 P.2d 399, 403 (Cal. 1998); see also Cal. Hous. Fin. v. Ifanovev/Cal., 148
Cal. App. 4th 682 (2007).
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The attorney fee provision in the Non-competition Agreement is e~iforceableagainst
Plaintiff. Therefore, in addition to statute, Mori is entitled to his reasonable attorney fees
pursuant to the parties contract, the Non-competition Agreement. Those attorney fees are set
forth in the Memorandum of Costs, Disbursements, and Attorney Fees, filed concurrently.
B.

Mori's Attorney Fees Are Reasonable.

The factors to be considered by the Court in determining the reasonableness of attorney
fees to be awarded in a civil action are as follows:
The time and labor required.
The novelty and difficulty of tlie questions.
The slcill requisite to perform the legal service properly and the experience and
ability of the attorney in tlie particular field of law.
The prevailing charges for lilce work.
Whether the fee is fixed or contingent.
The time limitations imposed by the client or the circumstances of tl~ecase.
The amount involved and the results obtained.
The undesirability of the case.
The nature and length of the professional relationship with the client.
Awards in similar cases.
Any other factor which the court deems appropriate in tlie particular case.
I.R.C.P. 54(e)(3)
The application of the factors set forth in Rule 54(e)(3) to this case supports the award of
Mori's attorney fees. First, the time and labor required was reasonable and necessary as
specifically detailed in the attorney time records attached to the Affidavit of Stephen C. Smith.
Second, the legal issues regarding California law on non-competition agreements and the limits
of the sale of business exception required extensive legal research, careful analysis, and multiple
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oral arguments to this Court. Counsel provided the Court with extensive case law and careful
analysis ofthe factual record.
Third, a high rate of slcill and experience was required to research, draft briefs, and argue
these issues. Fourth, Mori's lead counsel, Stephen C. Smith, with twenty-one years of litigation
experience, charged $225-$230 per hour, which is well within tlie prevailing rates for Boise
commercial litigators. Cf LaPeter v. Canada Lffi Ins. ofAnzerica, 2007 W L 4287489, *1-2 (D.
Idaho) (Winmill, C.J.) (approving rates of $300 and $3351$355 for attorneys with 20 and 30
years experience respectively). In addition, because Mori lacked the financial resources of
Plaiiitiff coi-poration, much of the research and briefing was provided by ail associate, with a
much lower rate of $140-$145 per hour. This rate is well below the inarlcet rate for comparable
legal services. For example, counsel is confident that Plaintiff's counsel charged much higher
rates for similar work.
Fourth, as this Court is well aware, Plaintiff aggressively litigated this case and is the root
cause of all of Mori's legal fees. No doubt, Plaintiff understood that Mori's resources were
limited and hoped to overwhelm Mori with high legal fees. In fact, it is that litigious approach
by employers that often allows thein to "enforce" unenforceable non-compete agreements and
has resulted in states, lilte California, taking hostile postures regarding all lion-compete
agreements. Plaintiff has no one but itself to blame for the attorney fees generated by Mori's
counsel in this case. Plaintiff initiated tlie lawsuit; Plaintiff brought a motion for preliminary
iiijwiction and then wasted judicial resources by opposing a consolidation of oral arguments with
the cross-motions for summary judgment, despite the fact that the cross-motions for summary
judgment were in tlie process of being briefed and addressed the exact same issues; ignoring
recent California case law, Plaintiff brought a niotioii for suiniilary judgment based on the non-
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compete agreement; with a potentially dispositive motion for summary judgment before the
Court, Plaintiff went forward with extensive additional and costly discovery, rather than
requesting an extension of the discovery and trial deadline. Plaintiff luiew or should have known
that the non-prevailing party in tliis litigation would be statutorily obligated for the prevailing
party's legal fees. Despite this ltnowledge, Plaintiff proceeded with the lawsuit, forced Mori to
incur significant fees, and cannot now complain about paying for those fees. A party "callnot
litigate tenaciously and then be heard to complain about the time necessarily spent . . . in
response." City ofRiverside v Rivera, 477 U.S. 561, 580 n. 11 (1986).
Mori aid his counsel, on the other hand, merely acted defensively and attempted to avoid
legal fees whenever possible. Mori only filed one substantial motion, the motion for summary
judgment tliat was based on recent Calirornia precedent. Mori spent significant resources
briefing and arguing that motion and those efforts were rewarded. The detailed efforts on the
front end of the case saved the parties the additional and much greater expense of trial. See
LaPeter, 2007 W L 4287489, at "2 ("The Court recalls that the briefs were well organized and
well researched, and tliat cou~isel'soral argument was persuasive. It has been the Court's
experience that the more concise briefs, aid more persuasive arguments, require the most
preparation. The high quality of the work, coupled with the Court's decision to grant summary
judgment in favor of [Defendant], and against Plaintiffs, reveals that the significant effort spent
on the briefs and preparation for oral argument in this case was warranted. Additionally, the
high quality work done at the front end of tliis case saved the parties the additional expense of
trying this matter.").
Mori's only other ~iiotionwas a two-page motion aslting for a two-week postponement of
the temporary injunction hearing, in order to save judicial resources. Plaintiff, of course, chose
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to oppose that request, creating additional briefing; in the end, Mori's motion proved wellfounded as the Court denied the motion for temporary injuiction without needing any evidence
or argument from Mori's counsel and the issues discussed at that hearing were the exact same
issues argued at tlie summary judgment hearing.
In addition, Mori attempted to avoid unnecessary legal costs, despite Plaintiff's attempts
to run up Mori's costs. For exaiiple, on December 14, 2007, with the summary judgment
~iiotionsbefore the Court for decision, Plaintiff served Defendant with a second set of discovery
requests. See Exhibit A to the Affidavit of Loren Messerly in Support of Defendants Motion and
Memorandum for Attorney Fees and Costs. In that discovery request, Plaintiff aslced for
electronic discovery of all tlie information on Mori's computer including "an Encase forensic
image, taken by an Encase trained person, of all hard drives of any 'electronic and data storage
devise."' Id That electronic discovery would have been extremely costly and Mori could not
afford to comply.1 Tliankfully, this Court issued its opinion before Plaintiff decided to force the
issue and required the parties to expend even more resources litigating tlie propriety of their
electronic discovery requests.
Fifth, Mori has achieved complete success in this lawsuit. Mori successfully opposed
Plaintiffs lnotio~ifor a preliminary injunction. Mori successfully resolved the entire case
through its one substantive motion, tlie motion for summary judgment. Mori's complete success
in this litigation, litigation brouglit by the Plaintiff, strongly supports the reasoviableness of the
fees incurred.

1 The Encase software alone would have cost Defendant $4,000.
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Accordingly, Mori respectfully requests an award of attorney fees and costs in the sum of
$109,483.06 ($104,489.00 in fees; $4,994.06 in costs), which the Plaintiff forced Mori to incur in
this action. A proposed judgment is attached,

CONCLUSION
For the reasons set forth herein and in the affidavits and Memorandurn of Costs filed
concurrently, Mori respectfully requests the Court to award it its reasonable attorney fees and
costs in the sum of$109,483.06.
DATED THIS

Li"day of February, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

.4t&rdeys for ~esporident
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CERTIFICATE OF SERVICE

45

I HEREBY CERTIFY that on t h i s w h day of February, 2008, I caused to be served a
tiue copy ofthe foregoing MOTION AND MEMORANDUM FOR ATTORNEY FEES AND
COSTS by the method indicated below, and addressed to each of the following:
John C. Ward
Jaines L. Martin
U.S. Mail, Postage Prepaid
Tyler J. Anderson
Hand Delivered
MOFFATT, TI-IOMAS, BARRETT, ROCK & FIELDS,
CHARTERED
-Overnigl~tMail
-Telecopy
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
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42746.0002 1139836.2

Stephen C. Smith ISB No. 7336
Loren K. Messerly ISB No. 7434
I-IAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@hteh.com
Attorneys for Defendant

W TIHE DISTRICT COURT OF TI-IE FOURTIH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., WC., a Washington corporation,
Plaintiff,
vs.

)

Case No. CV OC 0709799

)

JUDGMENT

)

ULYSSES MORI, an individual,
Defendant,

j

1
1
1
1

Defendant Ulysses Mori ("Mori") having prevailed in this action brought by the Plaintiff
T.J.T., Inc.; Mori having filed a motion for summary judgment as to all claims, which motioil
was granted by this Court's Memorandum Decision and Order, issued February 4,2008; Mori
having filed a Motion and Memorandum for Attorney Fees and Costs a ~ adMemorandum of
Costs, Disbursement, and Attorney Fees, with supporting affidavits, which papers seek attorney
fees and costs pursuant to Idaho Code § 12-120(3), the parties' contract, and I.R.C.P. 54; and
good cause appearing therefore:
JUDGMENT - 1

IT IS FURTHER HEREBY ORDERED, ADJUDGED, AND DECREED, that Judgment
is awarded in favor oSDefendant Ulysses Mori and against Plaintiff T.J.T., Inc. as follows:

1.

Reasonable attorney's fees in the amount of $

2.

Costs in the amount of $

3.

Interest on the total judgment amount at the legal rate, to accrue commencing

; and

;and

effective from the date of tliis Judgment.
4.

Plaintiffs post-judgment collectio~icosts, i~icludi~ig
reasonable attorney fees.

DATED THIS -day of February, 2008.

RONALD J. WILPER
DISTRICT JUDGE

JUDGMENT - 2

CLERK'S CERTIFICATE OF SERVICE
of February, 2008, I caused to be served a true
I I-IEMBY CERTIFY that on this -day
copy of the foregoing JUDGMENT By the method indicated below, and addressed to each of the
followiiig:
John C. Ward
X U.S. Mail, Postage Prepaid
Janes L. Martin
-I-Iand Delivered
Tyler J. Anderson
Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, -~ e l e c o p ~
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
Stephen C. Smith
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000 /
P.O. Box 1617 /
Boise, Idaho 83701-1617

X U.S. Mail, Postage Prepaid
Hand Delivered
-Overnigl~tMail
___ Telecopy

Clerk of the Cow*

BY

JUDGMENT - 3

Deputy Clerk

Stephen C. Smith XSB No. 7336
Loren K. Messerly ISB No. 7434
HAWLEY TROXELL ENNZS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, D 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssrni@hteh.com
lmes@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF TEIE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, J
N AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,
Plaintiff,
VS.
ULYSSES MORI, an individual,

)
)
)
)
)

1

Case No. CV OC 0709799
MEMORANDUM OF COSTS,
DISBURSEMENTS, AND ATTORNEY
FEES

)

Defendant.

Defendant Ulysses Mori ("Mori"), by and through its undersigned attorneys of record,
Hawley Troxell Ennis & Hawley LLP, pursuant to Rule 54(d) of the Idaho Rules of Civil
Procedure, sets forth the casts and disbursements incurred by it in the prosecution of this case as
follows:
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1.

Filing Fee For Notice of Appearance (Rule 54(d)(l)(C)(l))

2.

Filing Fee For Answer (Rule 54(d)(l)(C)(l))

3.

M & M Court Reporting Inc. Fee, Reporting and Transcribing of
Deposition of Ulysses Mori (Rule 54(d)(l)(C)(9))

4.

Able Service Fee, Service of Subpoena Upon Mark
Edward Stevens. (Rule 54(d)(l)(C)(2))

5.

Ona Court Reporting Fee, Reporting and Transcribing
Deposition of Mark Edward Stevens (Rule 54(d)(l)(C)(9))

6.

Ona Court Reporting Fee, Reporting and Transcribing
Deposition of Larry Bill Prescott (Rule 54(d)(l)(C)(9))

7.

Ona Court Reporting Fee, Reporting and Transcribing
Deposition of Terrence 3. Sheldon (Rule 54(d)(l)(C)(9))

8.

Kimley Investments Fee for Service of Subpoenas on
Iimouye, Ward, and Randant (Rule 54(d)(l)(C)(2))

9.

Behrnke Reporting and Video for Reporting and Transcribing
Deposition of Heath W. Sartini (Rule 54(d)(l)(C)(9))
Total Costs as a Matter of Right
DISCRETIONARY COSTS
PURSUANT TO RULE 54(D)(l)(D]

Plaintiff requests the following discretionary costs:
Postage
Messenger
Long Distance
Computer Assisted Legal Research
Domestic Telecopy
Copy Charges
Federal Express-Ovenlight Delivery
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Stephen C. Smith Reimbursement for Travel
Expenses To Las Vegas on 1/7/08 (Airfare $412)
(Lodging $509.62) (FoodAev. $6.14) (Other $54.50)
Stephen C. Smith Reimbursement for Travel
Expenses To Portland to Meet with Witness Pat Bradley
Voided Airfare Service Fee
Total Discretionary Costs
ATTORNEY FEES
Plaintiff requests the Court award $104,489.00 as reasonable attorney fees incurred
pursuant to Idaho Code 9 12-120(3). This request for attorney fees is supported by the Affidavit
of Stephen C. Smith filed coi~currentlyherewith, stating the basis and method of computation of
the attorney fees claim.
TOTAL COSTS AND ATTORNEY FEES REQUESTED:

MEMORANDUM OF COSTS, DISBURSEMENTS, AND ATTORNEY FEES - 3
42746.0002.1139871.1

Stephen C. Smith, being first duly sworn upon oath, deposes and states:
1.

I am an attorney of record for Plaintiff Ulysses Mori ("Mori") in the

above-captioned case, and as such am informed regarding the costs and disbursements set forth
herein. To the best of my knowledge and belief, the items of costs, disbursements and attorney
fees set forth above are correct, have been necessarily incurred in defending the action brought
by Plaintiff TJT, Jnc., and are in compliance with Rule 54 of the Idaho Rules of Civil Procedure
and Idaho Code 5 12-120.
DATED this

ay of February, 200

STATE OF IDAHO )
) ss.
County of Ada
1
SUBSCRIBED AND SWORN before me this K a y of February, ZOO8

Notary Public for Idaho
Residing at @&q-W ~ W A ,
My commission expire**
7-17-1a

MEMORANDUM OF COSTS, DISBURSEMENTS, AND ATTORNEY FEES - 4
42746.0002.1139871 1

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this of February, 2008, I caused to be served a true
copy of the foregoing MEMORANDUM OF COSTS, DISBURSEMENTS, AND ATTORNEY
FEES by the method indicated below, and addressed to each of the following:
John C. Ward
James L. Martin
U.S. Mail, Postage Prepaid
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, ___ and Delivered
CHARTERED
__ Overnight Mail
-Telecopy
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
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Stephen C. Smith ISB No. 7336
Loren I<. Messerly ISB No. 7434
I-IAWLEY TROXELL ENNIS & FIAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@,hteh.com
Imes@,11teh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

vs .
ULYSSES MORI, an individual,
Defendant.

1
)

Case No. CV OC 0709799

j

AFFIDAVIT OF LOREN I<. MESSERLY
IN SUPPORT OF DEFENDANT'S
MOTION AND MEMORANDUM FOR
ATTORNEY FEES AND COSTS

)
)
)

1
1
1

LOREN I<. MESSERLY, being first duly sworn upon oath, deposes and states as follows:
1.

I am an attorney with the firm of Hawley Troxell Elmis & IHawley LLP,

Boise, Idaho, attorneys for Defendant Ulysses Mori. I make this affidavit based upon my own
personal knowledge and can testify as to the truth ofthe matters contained therein.

AFFIDAVIT OF LOREN I<. MESSERLY IN SUPPORT OF
DEFENDANT'S MOTION AND MEMORANDUM FOR
ATTORNEY FEES AND COSTS - 1

2.

On or about December 14,2007, Plaintiff served our finn with a document

entitled "Plaiiltiff T.J.T., Inc.'s Request for Inspectioll Pursuant to Idaho Rule of Civil Procedure
34(as) and Second Set of Discovery Requests." Attached hereto as Exhibit A is a true and
correct copy of that discovery document.
Further your affiant sayeth naught.

9u
I

Loren K. Messerly
STATE OF IDAHO

/

1
) ss.

County of Ada

1

SUBSCRIBED AND SWORN before me thiytjth day of February, 2008.

Notary Public for Idaho
Residing at Nampa, Idaho
My commission expires 7-17-12

AFFIDAVIT OF LOREN K. MESSERLY IN SUPPORT OF
DEFENDANT'S MOTION AND MEMORANDUM FOR
ATTORNEY FEES AND COSTS - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this m a y of February, 2008, I caused to be served a true
copy of the foregoing AFFIDAVIT OF LOREN I<. MESSERLY IN SUPPORT OF
DEFENDANT'S MOTION AND MEMORANDUM FOR ATTORNEY FEES AND COSTS by
the metl~odindicated below, and addressed to each of the following:
Jolm C. Ward
-U.S. Mail, Postage Prepaid
.Tames L. Martin
I-Iand Delivered
Overnight Mail
Tyler J. Anderson
MOFFATT, TI-IOMAS, BARRETT, ROCK & FIELDS,
Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

r
Lo en I<. Messerly

AFFIDAVIT OF LOREN K. MESSERLY IN SUPPORT OF
DEFENDANT'S MOTION AND MEMORANDUM FOR
ATTORNEY FEES AND COSTS - 3

EXHIBIT A

John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MOFFATT,
THOMAS,BARRETT,
ROCK&
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@moffatt.com
tya@moffatt.com
17432.31
Attorneys for Plaintiff

LN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
VS.
ULYSSES MORT, an individual,
Defendant.

PLAINTIFF T.J.T., INC.3 REQUEST
FOR INSPECTION PURSUANT TO
IDAHO RULE OF CIVIL PROCEDURE
34(a) AND SECOND SET OF
DISCOVERY REQUESTS

TO: ULYSSES MORI AND HIS ATTORNEY OF RECORD, STEPHEN C. SM1TW.
I.

Request for Inspection: Plaintiff T.J.T., Inc. ("TJT") requests that

pursuant to Idaho Rule of Civil Procedure 34(a), on Friday, December 21,2007 at 10:OO a.m.,

PLAINTIFF T.J.T., INC.'S REQUEST FOR INSPECTION
PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 34(a)
AND SECOND SET OF DISCOVERY REQUESTS- 1

601-MTZ
672.417 i

you to identify and permit undersigned counsel to inspect at the location most convenient to the
defendant Mori of all "electronic and data storage devices" used by defendant Ulysses Mori to
"

perform work for West States Recycling, Inc. andor West States Tire &Axle, including but not
limited to hardware andor peripherals attached to a computer such as computer cases (desktop,
tower, portableflaptop, all-in-one), monitors, modems (internal or external), printers, keyboards,
scanners, mice (corded and cordless), fax machines, Blackberry, external storage media,
handheld device, personal digital assistant, mobile phone, or other portable electronic device in
the possession, custody, or control of defendant Ulysses Mori.
2.

TJT further requests you to fully answer the following interrogatories

under oath within thirty (30) days hereof pursuant to Idaho Rule of Civil Procedure 33 and to
produce the following documents and things for inspection and copying at the offices of Moffatt,
Thomas, Barrett, Rock and Fields Chartered, U.S. Bank Plaza Building, 101 South Capitol
Boulevard, 10th Floor, Boise, Idaho within thirty (30) days hereof, pursuant to Rule 34 of the
Idaho Rules of Civil Procedure, or to mail true and accurate copies of such documents and things
so that they are received by undersigned counsel by said date. The instructions and definitions
stated in Plaintiff TJT's First Set of Discovery Requests to Defendant Ulysses Mori are
incorporated by reference herein.
1.
1.

INTRODUCTION

In responding to these interrogatories and requests for production, you are

requested to furnish all information available to you, or subject to your reasonable inquiry,
including information in the possession of your attorneys; investigators, employees, agents,
representatives, guardians, consultants, expert witnesses andlor any other person or persons

PLAINTIFF T.J.T., INC.'S REQUEST FOR INSPECTION
PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 34(a)
AM, SECOND SET OF DISCOVERY REQUESTS- 2

acting on your behalf, and not merely such information as is known to you by your own personal
knowledge.
2.

In responding to these interrogatories and requests, you must make a

diligent search of your records and all other papers and materials that are in your possession or
available to you or your representatives. If any item has subparts, answer each part separately
and in full. If you cannot answer any of the following interrogatories or requests for production
in full after exercising due diligence to secure the information necessary to do so, please so state
and answer or respond to the extent possible, specifling your inability to answer the remainder
and stating whatever information or knowledge you have concerning the unanswered portions.
3.

If you object to any interrogaiory or request on the ground that the

information sought is privileged and nondiscoverable, please state the basis for your claim of
privilege and, in the case of any request for production, identify the documents and records
which you object to producing, in sufficient detail as to enable the court to rule upon claim of
privilege.
4.

These interrogatories and requests for production are deemed to he

continuing. If, after responding to these interrogatories and requests for production, you acquire
any further information responsive to them, you are hereby requested pursuant to Idaho Rule of
Civil Procedure 26(e) to file and serve supplemental answers or responses containing such
further information.

5.

If you fail to answer one or more of these interrogatories or if your answer

to one or more of these interrogatories is evasive or incomplete, plaintiff may move for an order

PLAINTIFF T.J.T., INC.'S REQUEST FOR INSPECTION
PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 34(a)
AND SECOND SET OF DISCOVERY REQUESTS- 3

compelling you to fully answer the interrogatories and to pay the reasonable expenses, including
attorney fees, incurred by plaintiff in obtaining the order.

6.

If you fail to produce documents and records requested herein or fail to

answer any interrogatory on the ground that the necessary information, records or documents are
not within your care, custody, possession or control, please state what efforts you have made to
obtain such information, documents or records.
7.

If you fail to answer or respond to any of these interrogatories or requests

for production in full or fail to supplement your answers or responses as requested, plaintiff may
move the Courl for an order precluding you from introducing into evidence, or otherwise using
either at trial or on motion for summaryjudgment, any testimony, witness, exhibit, document,
record, publication, or other item or information not timely disclosed in your response to these
interrogatories and requests for production.
11.
1.

DEFINITIONS

The words "you," "your" and "yours," mean the above-named defendant,

Ulysses Mori, or any person acting or purporting to act on behalf of the above-named defendant
or his agents, including but not limited to his attorneys, consultants, experts, investigators or
other persons.
2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, governmental, business or other entity.
3.

The words "know" or "knowledge" include within their meaning first-

hand knowledge, or information derived from any other source, including, but not limited to,
hearsay knowledge.

PLAINTIFF T.J.T., INC.'S REQUEST FOR INSPECTION
PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 34(a)
AND SECOND SET OF DISCOVERY REQUESTS- 4

4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.
5.

The words "and" and "andlor" and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope of the request all information and documents which would otherwise be construed as being
outside the request.
6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."
7.

The word "contact" shall mean any and all forms of communication

including without limitation physical meetings, video conferences, telephone conversations,
facsimile transmissions, e-mail, written correspondence, and communication through agents or
other third parties.

8.

When asked to "identify" a person or entity or when asked for the

"identity" of a person or entity, please state:
(a)

The name of the person or entity;

(b)

The present or last known address and telephone number of the person or

(c)

The present or last known occupation, business and employer of the

entity;

person or entity; and
(d)

The present or last known address and telephone number of the employe1

of the person or entity.
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When asked to "identify" a record or document or when asked for the

3.

"identity" of a "record" or "document," please state:
The nature or type of "record" or "document" (e.g., letter, photograph,

(a)

tape recording, radiology report, etc.);
The subject matter of the "record" or "document" andlor a general

(b)

description of its contents;
(c)

The "identity" of the person who authored or created the "record" or

(d)

The date of the document or, if it bears no date, the date on which it was

"document";

prepared or created; and
(e)

The physical location of the original and any copies of the "document" or

"record" of which you are aware and the "identity" of the present custodian of the "record" or
"document."
4.

In responding to these interrogatories and requests, the following

definitions shall apply:
(a)

The terms "document(s)" andlor "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, communication or representation,
including but not limited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, hut is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electronically stored information, notes, summaries, schedules,
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contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgments,
diaries, reports, findings, forecast's, tests, appraisals, reports, memoranda, medical records,
telephone recordings, telephone logs, telephone lists, telephone books, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordings, statements, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, computer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
"document."
(b)

The term "TJT" includes such entity's officers, directors, employees,

members, agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consultants,
experts, investigators, or other persons.
INTERROGATORIES

INTERROGATORY NO. 12: Please identify all "electronic and data storage
devices" used by defendant Ulysses Mori to perfbrm work for West States Recycling, Inc. and/or
West States Tire & Axle, including but not limited to hardware andlor peripherals attached to a
computer such as computer cases (desktop, tower, portableilaptop, all-in-one), fax machines,
Blackberry, external storage media, handheld device, personal digital assistant, mobile phone, or
other portable electronic device in the possession, custody, or control of defendant Ulysses Mori.
INTERROGATORY NO. 13: For any "electronic and data storage device"
identified in Interrogatory No. 12, please list all internal or external hardware components (e.g.,
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motherboard, modem, NIC, etc.), removable media devices, software, and operating systems
installed on such "electronic and data storage device" beginning January 2007 to the present
time.
INTERROGATORY NO. 14: Identify all employees employed by you, West
States Recycling, Inc., or West States Tire & Axle, from January 2007 to the present time who
are or were responsible for managing your technology infrastructure that includes, but is not
limited to, servers, or other network storage devices and related peripheral equipment, desktop
computers, portable computers, laptop computers, local area networks and wide area networks
(including information about network infrastructure), persona1 digital assistants, telephones,
cellular phones, and other similar electronic devices, all used in your normal course of business.
For each employee, please provide the following:
(c)

Name;

(d)

Title;

(e)

Job description;

(0

Department; and

(g)

Location.
REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 17: Please produce an Encase forensic
image, taken by an Encase trained person, of all hard drives of any "electronic and data storage
device" identified and permitted for inspection in Interrogatory No. 12 above.
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REOUEST FOR PRODUCTION NO. 18: Please produce .tiff images of all
information viewable or readable on any "electronic and data storage device" identified and
permitted for inspection in Interrogatory No. 12 above.
REQUEST FOR PRODUCTION NO. 19: Please produce exact copies (i.e., bitby-bit copes) of all relevant disks, CDs, DVDs, or other removable media containing
eIectronically stored information created, reviewed, or received by defendant Ulysses Mori
related to this action beginning January 2007 to the present.
REOUEST FOR PRODUCTION NO. 20: Please produce machine readable
copies (i.e., electronic format and not a printout) of all database files, e-mail, or other files
maintained on servers or mainframe or minicomputers, containing electronically stored
information related to this action created, reviewed, or received by defendant Ulysses Mori, West
States Recycling, Inc., andfor West States Tire & Axle related to this action beginning January
2007 to the present.
REQUEST FOR PRODUCTION NO. 21: Please restore and produce all
information stored on any backup tape or e-mail server containing e-mail and other electronically
stored information related to this action during the period of January 2007 to the present time in
the possession, custody, or control of defendant Ulysses Mori, West States Recycling, Inc. and/or
West States Tire & Axle.
REOUEST FOR PRODUCTION NO. 22: Please produce exact copies (i.e., bitby-bit copies) of all data that was stored, received, downloaded, restored, reconstructed,
removed, deleted, salvaged, regenerated, and/or forensically extracted from the "electronic and
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data storage'devices" used by defendant Ulysses Mori related to this action beginning January
2007 to the present.

WOUEST FOR PRODUCTION NO. 23: Please produce copies of all
documents relating to the chain of custody with respect to any computer drive examined or
copied by any computer forensic examiner or other third-party technology provider with respect
to the data that was stored, retrieved, downloaded, restored, reconstructed, removed, deleted,
salvaged, regenerated, andlor forensically extracted from the computer devices used by
defendant Mori related to this action
beginning January 2007 to the present.
..

/Y"

DATED this (
day of December, 2007.

~ n o r n e for
~ s Plaintiff
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CERTIFICATE OF SERVICE

/ye

I KEREBY CERTIFY that on this
day of December, 200'7, I caused a true
and correct copy of the foregoing PLAINTIFF T.J.T., INC.'S REQKESTFOR INSPECTION
P m S U m T TO IDAHO RULE OP CIVIL, PROCEDURE 34(a) AND SECOND SET OF
DISCOVERY REQUESTS to be served by the method indicated befow, and addressed to the
following:
.

Stephen C, Smith

( ~ u . Mail,
s . Postage Prepaid

HAWLEY TROXELL
ENNIS& HAWLEYLZP

( ) Hand Delivered
( ) Overnight Mail
( )~acsikile

877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829
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Stephen C. Smith ISB No. 7336
Loren K. Messerly ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssrni@hteh.com
lmcs@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAFIO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORI, an individual,

1
)
1

Case No. CV OC 0709799

)
)
)
)

AFFIDAVIT OF STEPHEN C. SMITH IN
SUPPORT OF MEMORANDUM OF
COSTS, DISBURSEMENTS, AND
ATTORNEY FEES

Defendant.

STEPHEN C. SMITH, being first duly sworn upon oath, deposes and states as follows:
1. I am an attorney with the law firn~of Hawley Troxell Ennis & Hawley LLP, attorneys
of record for Respondent, Ulysses Mori ("Mori") in the above-captioned case. I make this
Affidavit in Support of Memorandum of Costs, Disbursements, and Attorney Fees, pursuant to
Idaho Code 5 12-120(3), the express terms of the Noncompetition Agreement, and I.R.C.P. 54.
2. Attached hereto as Exhibit A are the bills and edit lists for the attorney fees and costs
advanced by Hawley Troxell Ennis & Hawley LLP for representation of Mori in the aboveAFFIDAVIT OF STEPHEN C. SMITH IN SUPPORT OF MEMORANDUM OF
COSTS, DISBURSEMENTS, AND ATTORNEY FEES - 1

captioned case. The bills and edit lists contain identification of the attorneys and paralegals
working on this matter, the amount of time devoted to the matter, kept in tenth of an hour
increments (six minutes each), and the total extended charge for each entry. From these lists, the
final bill on the matter is computed, and the statement issued to the client is produced by the
computer.
3. The fees of Hawley Troxell Ennis & Hawley LLP were computed and charged in this

case on an hourly basis. Each attorney and paralegal assigned to the case kept contemporaneous
time records which detailed the work performed and the time devoted to such work. For billing
purposes, each hour is divided in ten equal parts of six minutes each. Time records kept by
attorneys and paralegals were entered into a computer and statements were rendered froin such
computerized records.
4. The hourly rates charged by the attorneys and paralegals who performed service in

connection with this case are detailed in the enclosed billing statements. Service rates of tile
attorneys and paralegals were selected based on the nature of the work required to be performed
and the most cost effective manner in which to complete it.
5. The attached itemized cost bills list the various attorneys and paralegals who

performed work in this case. SCS refers to Stephen C. Smith. I am a partner with the firm and
have twenty-one years of experience as a litigator, including commercial litigation. LMES refers
to Loren K. Messerly, an associate with the firm's litigation group who focuses on cominercial
and bankruptcy litigation. As indicated on the cost bill, I and Mr. Messerly performed the vast
majority of litigation work in this case. In addition, TBC refers to Thomas B. Chandler, a senior
partner with the firm. WWAR refers to Will Wardwell, a senior associate with the firm. RMCF
refers to Ryan T. McFarland, an associate with the firm's litigation group. JOLS refers to John
AFFIDAVIT OF STEPHEN C. SMITH IN SUPPORT OF MEMORANDUM OF
COSTS, DISBURSEMENTS, AND ATTORNEY FEES - 2

Olson, a senior associate with the firm's litigation group. CHAM refers to Gahe Hamilton, a
summer clerk with the firm in 2007. KMIL refers to Kyle Millard, a paralegal with the firm.
DHEL refers to Denise Heller, a paralegal with significant experience with commercial
litigation. DMEY refers to Daniel Meyer, another paralegal with the firm.
6. Based on my experience and lcnowledge of legal fees charged by Hawley Troxell
Ennis & Hawley LLP, and other law finns in Boise, Idaho, in connection with lawsuits of a
similar nature and my familiarity with the facts of this above-captioned case and the services
performed, I believe the hourly rates charged and time devoted to this matter by Hawley Troxell
Ennis & Hawley LLP were reasonable and resulted in total fees and costs advanced which
commensurate with those charges in like cases. To the best of my knowledge and belief, the sum
of $109,483.06 constitutes reasonable attorney fees and costs necessarily incurred by Hawley
Troxell Ennis & Hawley LLP in the bringing of this case.
Further your affiant sayeth naught.

STATE OF IDAHO
County of Ada

j ss.
1

SUBSCRIBED AND SWORN before me this 8th day of February, 2008

Notary Public for Idaho
Residing at Narnpa, Idaho
My commission expires 7-17-12
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this &y
of February, 2008,I caused to be served a true
copy ofthe foregoing AFFIDAVIT OF STEPHEN C. SMITH IN SUPPORT OF
MEMORANDUM OF COSTS, DISBURSEMENTS, AND ATTORNEY FEES by the method
indicated below, and addressed to each of the following:

-U.S. Mail, Postage Prepaid
Solm C. Ward
James L. Martin
-and
Delivered
Tyler S. Anderson
-Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
Telecopy
CHARTERED
101 S. Capitol Blvd., IOthFloor
P.O. Box 829
Boise, ID 93701
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EXHIBIT A

INVOICE DATE: Feb 8, 2008
INVOICE NO.: * * * * * *
FILE NO.: 42746-0002

ULYSSES MORI

For Professional Services Rendered Through
RE: T.J.T., INC. V. ULYSSES MORI

Feb

8, 2008

Legal Services
Atty

----

06/01/07
TBC

Description
--.--......

RECEIVE AND REVIEW E-MAIL FROM U.
MORI RE RUMORS ABOUT POSSIBLE
LAWSUIT BY TJT AGAINST U. MORI;
E-MAIL DISCUSSION WITH U. MORI RE
SAME; WORK WITX S. SMITH RE

Hours

-----

Rate
....

Amount
* - - - - -

1.00 Hrs

$285/hr

$28S.00

REVIEW FILE REGARDING VALIDITY OF
COVENANT NOT TO COMPETE; LETTERS
AND EMAILS TO MOFFATT'S J. WARD
REGARDING SERVICE OF SUIT AND
POSSIBILITY OF TEMPORARY
RESTRAINING ORDER; CONFERENCE
WITH T. CHANDLER AND W. WARDWELL
RE SAME

5.20 Hrs

$22S/hr

$1,170.00

TELECONFERENCE WITH U. MORI RE

1.20 Hrs

$15O/hr

$180.00

6.20 Hrs

$225/hr

$1,395.00

POSSIBLE COURSES OF ACTION, AND
CONTACT WITX J. WARD, COUNSEL FOR
TJT. RE SERVICE OF PROCESS; WORK
WITH W. WARDWELL RE ADDITIONAL
BACKGROUND INFORMATION.
06/01/07
SSMI

06/01/07
WWAR

WITH S. SMITH RE SAME: REVIEW
ANALYSIS OF NONCOMPETITION
COVENANTS IN PREPARATION FOR
ASSISTING TO RESOLVE MATTER
SSMI

RECEIVE, REVIEW AND ANALYZE
COMPLAINT FROM J. WARD; COMPARE
ALLEGATIONS OF COMPLAINT TO FILE

MORI, ULYSSES
42746-0002
MATERIALS AND ANALYZE SAME: BEGIN
PREPARATION OF ANSWER TO
COMPLAINT; CONFERENCE WITH T
CHANDLER RE MEETING WITH CLIENT

06/05/07
TBC

06/05/07
SSMI

06/06/07
SSMI

06/07/07
TBC

REVIEW E-MAILS RELATING TO
RECEIPT AND SERVICE OF COMPLAINT
AND STATUS; WORK WITIi S. SMITH,
LITIGATION COUNSEL, RE RECEIPT
AND REVIEW OF COMPLAINT AND OPEN
ISSUES, WITH ATTENTION TO
NONCOMPETITION COVENANT ISSUES
AND RELATED BREACH OF FIDUCIARY
AND OTHER CLAIMS; TELEPHONE
CONFERENCE WITH U. MORI RE
TRANSMITTAL OF COMPLAINT,
ACCEPTANCE OF SERVICE OF PROCESS,
ARRANGEMENT OF MEETING TO DISCUSS
COMPLAINT ISSUES, AND COURSE OF
ACTION; PREPARE E-MAIL TO U. MORI
RE SRIXE.

1.20 Hrs

$285/hr

$342.00

CONTINUE WORK ON COMPLAINT AND
ANSWER TO SAME; REVIEW RESEARCH
REGARDING COVENANT NOT TO COMPETE
AND VERIFY SAME; REVIEW
ALLEGATIONS RE THEFT OF TRADE
SECRETS; REVIEW EMAILS FROM U.
MORI .

4.40 Hrs

$225/hr

$990.00

CONTINUE TO REVIEW FILE
MATERIALS; ANALYZE NON COMPETE
AGREEMENT AND REVIEW FILE FOR
MATERIALS RELATED TO ALLEGATIONS
OF STEALING PROPRIETARY
INFORMATION.

3.20 Hrs

$225/hr

$720.00

CONFERENCE WITH U. AND V. MORI,
AND S. SMITH, RE INTRODUCTIONS,

0.90 Hrs

$285/hr

$256.50

COURSE OF ACTION; PREPARE NOTES;
WORK WITH S. SMITH RE RESULTS OF
EXTENSIVE REVIEW OF FACTS WITH U.
AND V. MORI, AND GENERAL STRATEGY
FOR RESPONSE TO COMPLAINT.

MORI, ULYSSES
42746-0002

06/07/07
SSMI

06/08/07
SSMI

06/11/07
SSMI

06/13/07
SSMI

06/13/07
GRAM

GHAM

06/15/07
GIIAM

06/18/07
SSMI

LENGTHY MEETING WITH U. MORI RE
ALL FACTS RELATED TO CASE; BEGIN
PREPARATION OF ANSWER TO
COMPLAINT.

7.10 Xrs

$225/hr

$1,597.50

CONTINUE TO WORK ON ANSWER TO
COMPLAINT; VARIOUS EMAILS WITH T.
CHANDLER REGARDING CASE STATUS;
REVIEW EMAILS AND DOCUMENTS
FORWARDED BY CLIENT.

6.30 Hrs

$225/hr

$1,417.50

FURTHER REVIEW OF COMPLAINT;
FURTHER ANALYZE CLAIMS AND
FURTHER PREPARE OF ANSWER RE SAME.

4.80 Hrs

$225/hr

$1,080.00

CONTINUE PREPARATION OF ANSWER
AND REVIEW OF VARIOUS FILE
MATERIALS.

1.00 Hrs

$225/hr

$225 .OO

READ COMPLAINT; RESEARCH
CALIFORNIA LAW ON NONCOMPETITION
AGREEMENTS.

1.10 Hrs

$125/hr

$137.50

RESEARCH IDAHO NONCOMPETITION
LAW; RESEARCH MANDATORY
COUNTERCLAIMS UNDER IDAHO RULES
OF CIVIL PROCEDURE.

1.60 Hrs

$125/hr

$200.00

RESEARCH IDAHO NONCOMPETE CASES
FOR AFFIRMATIVE DEFENSES;
RESEARCH IDAHO TORT CASES FOR
AFFIRMATIVE DEFENSES; BEGIN
RESEARCH INTO WASHINGTON
CORPORATE LAW.

2.10 Hrs

$125/hr

$262.50

CONTINUE REVIEW OF ALL FILE
MATERIALS AND PREPARE, REVIEW AND
REVISE ANSWER TO COMPLAINT;
E-MAILS WITH ULYSSES MORI RE SAME.

7.10 Hrs

$225/hr

$1,597.50

MORI, ULYSSES
42746-0002

06/18/07
GHAM

COMPLETE RESEARCH AND PREPARE

2.50 Hrs

$125/hr

$312 .50

MEET WITH CLIENT RE ANSWER TO
COMPLAINT; CONTINUE REVIEW AND
REVISE SAME FOR FILING.

6.20 Hrs

$225/hr

$1,395.00

FINALIZE, REVIEW, REVISE AND EDIT
ANSWER; CAUSE SAME TO EE FILED.

3.10 Hrs

$225/hr

$697.50

LONG MEETING WITH U. MORI
REGARDING INTERROGATORY ANSWERS
AND CASE TACTICS; CONTINUE WORK
ON INTERROGATORY ANSWERS.

4.90 Hrs

$225/hr

$1,102.50

SSMI

CONTINUE TRIAL PREPARATION WITH
PREPARATION OF INTERROGATORY
ANSWERS

2.80 Hrs

$225/hr

$630.00

SSMI

WORK ON CASE PREPARATION
INCLUDING PREPARATION OF
INTERROGATORY ANSWERS

2.90 Hrs

$225/hr

$652.50

CONTINUE CASE PREPARATION
l l l . ' J l l G i f . 1
1III'Eh'riC;ATCRIFi

5.70 Hrs

$225/hr

$1,282.50

WORK WITH S. SMITH RE STATUS OF
LITIGATION, ALTERNATIVE
STRATEGIES, AND COURSE OF ACTION.

0.30 Hrs

$285/hr

$85 .50

CONTINUE PREPARATION OF
INTERROGATORY AND REQUEST FOR
PRODUCTION ANSWERS.

1.60 Hrs

$225/hr

$360.00

CONTINUE PREPARATION OF
INTERROGATORY ANSWERS AND CASE
PREPARATION.

3.00 Hrs

$225/hr

$675 .OO

DEFENSES SECTION FOR PLEADING
06/19/07
SSMI

06/20/07
SSMI
06/28/07
SSMI

07/09/07
SSMI

I

U

S

1 PC? ThCIlIC'i I?::

ANSWERS
07/11/07
TBC

07/11/07
SSMI

07/12/07
SSMI

MORI, ULYSSES
42746-0002

07/13/07

SSMI

CONTINUE PREPARATION OF
INTERROGATORY ANSWERS AND CASE
PREPARATION.

3.30 Rrs

$225/hr

$742 .50

REVIEW VARIOUS E-MAILS FROM MORI
REGARDING ACTIONS BY TJT; REVIEW
RESPONSE RE WEST STATES LIABILITY.

3.10 Hrs

$225/hr

$697.50

WORK ON PREPARATION OF
INTERROGATORIES AND REQUESTS FOR
PRODUCTION ANSWERS; WORK ON
WESTSTATES BUSINESS INTERFERENCE
ISSUES.

4.90 H r s

$225/hr

$1,102.50

RESEARCH WEST STATES' TORTIOUS
INTERFERENCE; DRAFT
MEMORANDUM FOR COUNSEL APPLYING
LAW TO U. MORI'S CASE; DRAFT
CLIENT LETTER SUMMARIZING LEGAL
CONCLUSIONS.

2.70 Hrs

$125/hr

$337.50

REVIEW, REVISE AND FINALIZE
INTERROGATORIES.

2.00 Hrs

$225/hr

$450.00

SOURCE CODE DOCUMENTS IN
PREPARATION FOR PRODUCTION

0.50 Hrs

$95/hr

$47.50

CONTINUE CASE PREPARATION
INCLUDING WORK ON INTERROGATORIES
AND REQUESTS FOR PRODUCTION
ANSWERS.

3.20 Hrs

$225/hr

$720 .OO

CONTINUE CASE PREPARATION; WORK
ON INTERROGATORY ANSWERS AND
DEPOSITION PREPARATION.

2.20 Hrs

$225/hr

$495.00

PREPARE FOR AND ATTEND STATUS
CONFERENCE WITH COURT; PREPARE
INTERROGATORIES TO PLAINTIFF.

3.50 Hrs

$225/hr

$787.50

07/13/07

SSMI

07/16/07

SSMI

07/16/07

GHAM

07/17/07

SSMI

REVIEW AND REVISE LETTER RE
POSSIBLE WEST STATES LIABILITY TO
TJT.

07/18/07

SSMI
07/18/07

KMIL
07/19/07

SSMI

07/20/07

SSMI

07/24/07

SSMI

MORI , ULYSSES
42746-0002

07/25/07
SSMI
07/26/07
SSMI

SSMI
07/27/07
SSMI

SSMI

07/30/07
SSMI

CONTINUE PREPARATION OF
INTERROGATORIES TO TJT.
CONTINUE WORK ON INTERROGATORIES
AND REQUESTS FOR PRODUCTION TO
PLAINTIFF; E-MAILS WITH CLIENT RE
SAME.
PREPARE INTERROGATORIES AND
REQUESTS FOR PRODUCTION TO TJT

6.70 Hrs

WORK ON PREPARATION OF
INTERROGATORIES AND REQUESTS FOR
PRODUCTION TO TJT AND TERRY
SHELDON; E-MAILS WITH CLIENT RE
SAME.

6.60 Hrs

FINALIZE INTERROGATORIES AND
VARIOUS CORRESPONDENCE WITH
MOFFATT RE DEPOSITIONS

FINALIZE INTERROGATORIES: LETTERS
TO ANDERSON RE DEPOSITION OF
ULYSSES; BEGIN PREPARATION FOR
DEPOSITION

08/02/07
SSMI

PREPARE FOR DEPOSITION OF CLIENT.

08/06/07
SSMI

MEETING WITH CLIENT.

08/10/07
SSMI
08/14/07
SSMI
08/15/07
SSMI
08/22/07
SSMI

4.50 Hrs

PREPARATION FOR CLIENT'S
DEPOSITION.

MEETING WITH CLIENT FOR
DEPOSITION PREPARATION.

4.90 Hrs

PREPARE FOR DEPOSITION OF CLIENT;
DEPOSITION OF CLIENT.

7.60 Hrs

PREPARE FOR DEPOSITIONS AND CASE
WORKUP.

1.20 Hrs

MORI, ULYSSES
42746-0002

08/23/07
SSMI

08/24/07
SSMI
08/27/07
SSMI

SSMI
08/29/07
SSMI

08/30/07
SSMI

SSMI

09/06/07
SSMI

09/07/07
SSMI
09/10/07
SSMI

09/10/07
DHEL

EMAILS AND TELEPHONE CONFERENCES
WITH U. MORI RE CASE STATUS;
PREPARE FOR TJT DEPOSITIONS.

2.30 Hrs

$225/hr

CONTINUE DEPOSITION PREFARATION.

2.00 Hrs

$225/hr

TELEPHONE CONFERENCES WITH U.
MORI; EMAIL TO P. BRADLEY AND
REVIEW DEPOSITION NOTES.

0.90 Hrs

$225/hr

MEET WITH U. MORI RE FURTHER
PROCEEDINGS.

2.00 Hrs

$225/hr

PREPARE FOR AND MEET WITH U. MORI
AND H. SARTINI; WORK ON GENERAL
COUNSEL LETTER; EMAIL TO P.
BRADLEY.

3.70 Hrs

$225/hr

CASE PREFARATION INCLUDING
TELEPHONE CALLS WITH U. MORI;
TELEPHONE CONFERENCE WITH P.
BRADLEY; WORK ON GENERAL COUNSEL
LETTER.

3.60 Hrs

$225/hr

CONTINUE PREPARATION FOR
PLAINTIFFS' DEPOSITIONS; REVIEW
E-MAILS FROM ULYSSES

2.90 Hrs

$225/hr

PREPARE FOR PLAINTIFFS'
DEPOSITIONS.

3.50 Hrs

$225/hr

PREPARE FOR T. SHELDON DEPOSITION.

2.00 Hrs

$225/hr

CONFERENCES WITH U. MORI RE CASE
STATUS AND T. SHELDON DEPOSITION;
PREPARE FOR SAME.

2.70 Hrs

$225/hr

CONFERENCES RE REAL TIME SOFTWARE
AND HARDWARE REQUIREMENTS;
TELEPHONE CONFERENCES WITH COURT
REPORTERS RE REAL TIME
DEPOSITIONS; PREPARE LIVENOTE FOR
REAL TIME DEPOSITIONS OF I

2.50 Hrs

$120/hr

MORI, ULYSSES
42746-0002

SHELDON AND L. PRESCOTT,
09/11/07

TBC

WORK WITH S. SMITH RE ISSUES
RELATING TO DISCLOSURE OF
INFORMATION RELATING TO
LITIGATION PLANS, AND PROTECTION
OF INFORMATION.

0.20

Hrs

PREPARE FOR T. SHELDON DEPOSITION
AND MEET WITH U. MORI RE CASE
STATUS.

4.90

Hrs

MEETING WITH U. MORI RE
DEPOSITION PREPARATION.

5.10

Hrs

E-MAIL CORRESPONDENCE FROM AND TO
QNA COURT REPORTING RE REAL TIME
AND UPCOMING DEPOSITIONS.

0.20

Hrs

PREPARE FOR AND ATTEND DEPOSITION
OF T. SHELDON.

9.20

Hrs

ASSIST WITH PREPARATION OF
DEPOSITION BY FACILITATING
LIVENOTE CONNECTION WITH COURT
REPORTER FOR REAL TIME.

0.80

Hrs

PREPARE FOR AND ATTEND DEPOSITION
OF L. PRESCOTT; CONFERENCES WITH
U. MORI RE SAME.

6.20

Hrs

ASSIST WITH PREPARATION OF

0.30

Hrs

PREPARATION FOR AND TRAVEL TO
PORTLAND TO MEET WITH P. BRADLEY.

8.80

Hrs

E-MAILS AND TELEPHONE CALLS WITH
U. MORI AND PREPARATION FOR
FLEETWOOD DEPOSITIONS.

2.50

Hrs

09/11/07

SSMI

09/12/07

SSMI
09/12/07

DHEL

09/13/07

SSMI
09/13/07

DHEL

09/14/07

SSMI

09/14/07

DHEL

REPORTER FOR REAL TIME
09/18/07

SSMI
09/19/07

SSMI

$285/hr

$57.00

MORI, ULYSSES
42746-0002

09/20/07

SSMI

WORK ON PREPARATION OF CASE AND
FLEETWOOD DEPOSITIONS.

3.00 Hrs

$225/hr

$675 .OO

SSMI

PREPARE FOR AND ATTEND DEPOSITION
OF M. STEVENS

4.60 Hrs

$225/hr

$1,035.00

RMCF

CONFERENCE WITH S. SMITH RE
RESPONDING TO MOTION FOR SUMMARY
JUDGMENT

0.20 Hrs

$140/hr

$28.00

LMES

MEETING WITH S. SMITH RE MOTION
FOR SUMMARY LiLiDGMENT THAT WE WILL
FILE SOON; DISCUSS BASIC FACTS OF
CASE AND INITIAL ANALYSIS AND
RECEIVE MATERIALS TO REVIEW PRIOR
TO FULL DISCUSSION OF CASE THE
FOLLOWING DAY.

0.40 Hrs

$14O/hr

$56.00

SSMI

MEETING WITH L. MESSERLY & R.
MCFARLAND TO DISCUSS CASE.

1.00 Hrs

$225/hr

$225.00

RMCF

REVIEW COMPLAINT AND SUMMARY
JUDGMENT PLEADINGS; RESEARCH
ENFORCEABILITY OF NON-COMPETE
AGREEMENTS IN CALIFORNIA AND IN
IDAHO; CONFERENCE WITH S. SMITH
AND L. MESSERLY RE FILING
RESPONSE TO MOTION FOR SUMMARY
JUDGMENT.

5.30 Hrs

$140/hr

$742.00

LMES

REVIEW COMPLAINT AND PREVIOUS
LEGAL OPINIONS ON ENFORCEABILITY
OF THE NONCOMPETE AGREEMENT;
MEETING WITH R. MCFARLAND AND S.
SMITH RE MOTION FOR SUMMARY
JUDGMENT THAT WE WILL FILE SOON;
DISCUSS FACTS OF CASE AND OUR
STRATEGY FOR ARGUING AGAINST THE
NONCOMPETE AGREEMENT; DISCUSS
BACKGROUND OF THIS CASE AND
PLAINTIFF'S BAD INTENTIONS.

1.20 Hrs

$140/hr

$168.00

ONLINE RESEARCH RE ORANGE COUNTY
CODE OF CIVIL PROCEDURE RE FILING
AND DEPOSITION REQUIREMENTS;

1.70 Hrs

$120/hr

$204.00

09/21/07

09/24/07

09/25/07

09/25/07

DHEL

MORI, ULYSSES
42746-0002
TELEPHONE CONFERENCE WITH ORANGE
COUNTY SUPERIOR COURT CLERK;
DRAFT NOTICE OF TAKING VIDEOTAPE
DEPOSITION OF S. GARDNER; REVISE
AFFIDAVIT AND MOTION FOR
COMMISSION FOR OUT OF STATE
OUT OF STATE VIDEOTAPE DEPOSITION
OF S. GARDNER; REVISE ORDER FOR
COMMISSION FOR OUT OF STATE
VIDEOTAPE DEPOSITION OF S.
GARDNER; TELEPHONE CONFERENCE
WITH WATSON C O m T REPORTING RE S.
GARDNER DEPOSITION; E-MAIL
CORRESPONDENCE FROM ANDTO WATSON
COURT REPORTING RE CONFIRMATION
09/26/07
DHEL

DRAFT CIVIL COVER SHEET AND
DEPOSITION SUBPOENA FOR ORANGE
COUNTY COURT.

0.60 H ~ s $120/hr

$72.00

BEGIN DRAFTING RESPONSE TO MOTION
FOR SUMMARY JUDGMENT.

0.50 Xrs

$140/hr

$70.00

SSMI

CONTINUE PREPARING FOR INJUNCTIVE
HEARING, INCLUDING OUTLINE OF
ARGUMENTS AND POINTS FOR ORAL
ARGUMENT.

2.10 Hrs

$225/hr

$472.50

RMCF

DRAFT RESPONSE TO MOTION FOR
SUMMARY JUDGMENT; RESEARCH LAW OF
ENFORCEABILITY OF COVENANTS NOT
TO COMPETE IN IDAHO AND
CALIFORNIA; RESEARCH IDAHO'S LAW
RE PRELIMINARY INJUNCTION
STANDARD; RESEARCH ENFORCEABILITY
OF CHOICE OF LAW PROVISIONS IN
IDAHO

5.50 Hrs

$140/hr

$770.00

LMES

REVIEW THREE DEPOSITIONS,
COMPLAINT, ANSWER, MOTIONS AND
OTHER FILINGS BY OPPOSITION;
CONFERENCE WITH R. MCFARLAND AND
S. SMITH RE DRAFTING OF OUR
OPPOSITION AND OUR OWN MOTION FOR
SUMMARY JUDGMENT; DISCUSS
ARGUMENTS AND BEGIN DRAFT OP FACT
SECTION.

2.40 Hr8

$14O/hr

$336.00

10/01/07
RMCF

MORI, ULYSSES
42746-0002
10/03/07
SSMI

PREPARE FOR INJUNCTIVE HEARING
INCLUDING OUTLINE OF ARGUMENTS
AND POINTS FOR ORAL ARGUMENTS.

1.90 Hrs

$225/hr

$427 .SO

DRAFT AND REVISE RESPONSE TO
MOTION FOR SUMMARY JUDGMENT AND
COUNTER MOTION FOR SUMMARY
JUDGMENT; REVIEW PLAINTIFF'S
CASES CITED IN SUPPORT OF THEIR
MOTIONS: KEYCITE CASES IN SUPPORT

5.40 Hrs

S140/hr

$756.00

FURTHER REVIEW OF DEPOSITIONS;
REVIEW DEPOSITION OF U. MORI AND
BEGIN DRAFTING FACT SECTION;
BEGIN SYNTHESIZING FACTS WITH
ARGUMENTS AND DISCUSS ANALYSIS OF
CASE WITH R. MCFARLAND IN ORDER
TO UNDERSTAND WHAT FACTS TO
INCLUDE IN FACT SECTION; REVIEW
UNDISPUTED STATEMENT OF FACTS AND
NOTE FACTS THAT ARE MISSTATED.

6.20 Hrs

$140/hr

$868.00

PREPARE ELECTRONIC RESEARCH FOR
ATTORNEY REVIEW.

1.00 Hrs

$95/hr

$95 .OO

REVIEW AND PREPARE RESPONSE TO
INJUNCTIVE MOTION. INCLUDING
OUTLINE OF RESPONSE; OUTLINE ORAL
ARGUMENT AND REVIEW RE T.J.T.'S
ASSERTIONS

3.10 Hrs

$225/hr

$697.50

RMCF

REVIEW L. MESSERLY'S REVISED
MOTION FOR SUMMARY JUDGMENT AND
OPPOSITION TO MOTION FOR SUMMARY
JLIDGMENT .

1.00 Hrs

$140/hr

$140.00

LMES

DRAFT OF MOTION FOR SUMMARY
JUDGMENT, MEMORANDUM IN SUPPORT
AND IN OPPOSITION, MOTION TO

6.10 Hrs

$140/hr

$854 .OO

10/03/07
RMCF

.,-.H
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10/03/07
LMES

KMIL

10/04/07
SSMI
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RE NONCOMPETE WHEN SALE OF
BUSINESS; REVIEW ALL DOCUMENTS
AND ARGUMENTS WHY ALL PLAINTIFF'S
CLAIMS SHOULD BE DISMISSED AT

MORI, ULYSSES
42746-0002
SUMMARY JUDGMENT; PREPARE SUMMARY
OF STATUS TO R. MCFARLAND AND S.
SMITH WITH WHAT NEEDS TO STILL BE
DONE; DFAFT ARGUMENT FOR WHY
CALIFORNIA LAW APPLIES AND WHY
NONCOMPETE IS ACTUALLY APPLICABLE

POLICY AGAINST NOWCOMPETES
10/05/07
SSMI

10/05/07
RMCF

10/05/07
LMES

10/08/07
SSMI

10/08/07
LMES

10/03/07
SSMI

10/09/07
RMCF

WORK ON RESPONSIVE PLEADING TO
INJUNCTIVE MOTION BY REVIEW AND
EDIT SAME; PREPARE RESPONSIVE
ORAL ARGUMENT OUTLINE; CONFERENCE
WITH U. MORI RE SAME.

2.60 Hrs

$225/hr

$585.00

CONFERENCE WITH L. MESSERLY AND
S. SMITH RE SUMMARY JUDGMENT
MOTION.

0.50 Hrs

$140/hr

$70.00

CONFERENCE WITH S. SMITH RE HIS
COMMENTS ON THE BRIEF; MAKE ALL
CHANGES TO THE BRIEF REQUESTED BY
S. SMITH UPON HIS FIRST REVIEW;
MAKE ADDITIONAL REVISIONS.

1.30 Hrs

$140/hr

$182 .OO

REVIEW DEPOSITION TRANSCRIPTS FOR
USE IN CROSS-EmMINATION OF
WITNESS; PREPARE WITNESS
EXAMINIATIONS; CONTINUE
PREPARATION FOR INJUNCTIVE
HEARING.

4.60 Hrs

$225/hr

$1,035.00

READ ALL DEPOSITIONS IN GREAT
DETAIL AND IDENTIFY ALL FACTS TO
RELY UPON; DRAFT DETAILED FACT
SECTION WITH ALL FACTS AND CITES
TO THE DEPOSITION TRANSCRIPTS;
DRAFT AFFIDAVIT OF S. SMITH;
REVIEW AND REVISE FACT SECTION

7.20 Hrs

$140/hr

$1,008.00

PREPARE FOR INJUNCTIVE HEARING BY

2.50 Hrs

$225/hr

$562.50

REVIEW LETTER FROM J. WARD,
COUNSEL FOR PLAINTIFF; REVIEW
IDAHO RULES OF CIVIL PROCEDURE RE

0.30 Hrs

S140/hr

$42.00

MORI, ULYSSES
42746-0002

WITH M. POINTS AND L. MESSERLY RE
TIME DEADLINE.
10/09/07

LMES

REVISE ARGUMENT SECTION OF BRIEF;
REVIEW COMMENTS FROM CLIENT RE
THE FACTS AND ADD NEW PORTIONS TO
THE FACT SECTION AND REVISE OTHER
PORTIONS TO PROVIDE COMPLETE
ACCURACY; REVISE OTHER MOTIONS,
AFFIDAVITS AND ORDERS FOR FILING;
CONDUCT WESTCHECK TO VERIFY ALL
CITES ARE CURRENT; MAKE CHANGES
SUGGESTED BY S. SMITH AND COMPILE
DOCUMENTS FOR SIGNATURES AND
FILING.

7 . 2 0 Hrs

$140/hr

$1,008.00

CONFERENCE WITH CLIENT; PREPARE
FOR INJUNCTIVE HEARING BY
PREPARING WITNESS EXAMINATIONS OF
PRESCOTT, SHELDON AND U. MORI.

3 . 5 0 Hrs

$225/hr

$787.50

DRAFT SUPPLEMENT TO MOTION FOR
CONTINUANCE RE THE LETTER FROM
OPPOSING COUNSEL AND WHY
NONSENSICAL TO HAVE SEPARATE

1 . 8 0 Hrs

$140/hr

$252.00

REVIEW OPPOSITION BRIEF OF TJT RE
CONTINUATION OF HEARING;
CONFERENCE WITH S. SMITH RE HOW
TO RESPOND AND WHETHER TO DO AN
EX PARTE MOTION FOR SHORTENED
TIME HEARING; DRAFT RESPONSE
BRIEF THAT ADDRESSES THE FACTUAL
AND PROCEDURAL ERRORS IN
PLAINTIFF'S ARGUMENTS AND TAKES
ISSUE WITH THEIR ATTEMPT TO SAY
THAT WE ARE GAMING THE SYSTEM.

2 . 5 0 Hrs

$140/hr

$350.00

FINAL REVISIONS OF REPLY BRIEF;
ADD ADDITIONAL INSERTS FROM S.
SMITH.

0 . 9 0 Hrs

$140/hr

$126.00

10/10/07

SSMI

10/10/07

LMES

10/11/07

LMES

10/12/07

LMES

10/15/07

SSMI
CONFERENCE WITH L. MESSERLY RE

MORI, ULYSSES
42746-0002
SAME; PREPARE LETTERS TO J. WARD
RE SAME AND TO COURT RE HEARING;
PREPARE WITNESS EXAMINATIONS OF
SHELDON AND U. MORI.
10/15/07
SSMI

10/15/07
LMES

10/15/07
DHEL

WORK ON PREPARATION FOR
INJUNCTION HEARING; CONTINUE
PREPARATION OF WITNESS
EXAMINATIONS OF PRESCOTT AND U
MORI; REVIEW ALL MATERIALS
RELATED TO EXAMINATIONS.

3.00 Hrs

$225/hr

$675.00

REVIEW REPLY FILED BY TJT AND
CONFERENCE WITH S. SMITH RE THE
ARGUMENTS AND HOW TO PROCEED WITH
THE CASE, PARTICULARLY OUR DESIRE
TO BRING TO TRIAL AS SOON AS
POSSIBLE.

1.00 Hrs

$140/hr

$140.00

TELEPHONE CONFERENCE WITH JUDGE
WILPER'S ASSISTANT RE ORDER FOR
COMMISSION; ONLINE RESEARCH RE
WITNESS FEE FOR S. GARDNER, AND
CALCULATE SAME; TELEPHONE
CONFERENCE WITH JANNEY & JANNEY
RE SERVICE ON S. GARDNER;

1.00 Hrs

$OO/hr

$0.00

WORK ON PREPARATION FOR
INJUNCTION HEARING, INCLUDING
BEGIN PREPARING U. MORI FOR
TESTIMONY; WORK ON OTHER
EXAMINATIONS.

4.00 Hrs

$225/hr

$900 -00

DETAILED MEETING WITH U. MORI RE
FACTS OF CASE, HOW TO PROCEED.
HIS RELATIONSHIP WITH PEOPLE FROM
HIS TIME AT LEG-IT AND OUR
STRATEGY AND ARGUMENTS:
CONFERENCE WITH S. SMITH RE
ARGUMENTS FOR THE MOTION; DRAFT
MOTION THAT ASKS FOR LIVE
TESTIMONY AT INJUNCTION HEARING
AND THAT ALSO LAYS OUT ARGUMENT
FOR WHY CASE CAN BE DECIDED AS A
MATTER OF LAW; RESEARCH
SURREPLIES AND RESEARCH THEIR

6.50 Hrs

$140/hr

$910.00

CHARGE TO CLIENT)
10/16/07
SSMI

10/16/07
LMES

MORI, ULYSSES
42746-0002
ARGUMENTS AGAINST OUR CASE LAW;
COMPLETE ROUGH DRAFT OF MOTION
FOR LEAVE TO PRESENT LIVE
WITNESSES.
.

.

SSMI

10/17/07
LMES

PREPARATION FOR INJUNCTIVE
HEARING AND WORK ON BRIEFING;
CONTINUE TO PREPARE CLIENT;
REVIEW ALL MATERIALS ON SAME;
PREPARATION OF SHELDON
EXAMINATION.

3.80 Hrs

$225/hr

$855.00

REVISE MOTION FOR LEAVE TO
PRESENT LIVE WITNESSES; DRAFT
PROPOSED ORDER TO ACCOMPANY

3.60 Hrs

$140/hr

$504 .OO

REVIEW TJT'S NOTICE OF WITNESSES
FOR TRIAL AND DISCUSS PLAN OF
ACTION WITH S. SMITH.

0.10 Hrs

$140/hr

$14.00

WORK ON S. GARDNER DEPOSITION
ISSUES AND PREPARE FOR INJUNCTION
MOTION; CONTINUE TO PREPARE
CLIENT; REVIEW ALL MATERIALS ON
SAME; PREPARATION OF SHELDON
EXAMINATION.

2.00 Hrs

$225/hr

$450.00

REVIEW FILE AND ALL DOCUMENTS
THAT WILL BE NEEDED FOR NEARING
ON MONDAY; REVIEW E-MAIL FROM
COURT INDICATING HOW HEARING WILL
GO FORWARD; DRAFT INDEX OF ALL
DOCUMENTS FOR HEARING BINDER AND
THEN PRINT OUT ALL CASE AND
STATUTORY LAW; WORK WITH
ASSISTANT TO CREATE BINDER.

1.40 Hrs

$140/hr

$196.00

PREPARE FOR INJUNCTION HEARING;
CONTINUE TO PREPARE CLIENT:
REVIEW ALL MATERIALS ON SAME;
PREPARATION OF SHELDON

4.70 Hrs

$225/hr

SMITH AND FINALIZE MOTION
10/18/07
LMES

10/19/07
SSMI

10/19/07
LMES

10/20/07
SSMI

$1,057.50

MORI, ULYSSES
42746-0002
10/21/07
SSMI

10/22/07
TBC

10/22/07
SSMI

PREPARE FOR INJUNCTION HEARING;
MEET WITH CLIENT RE INTENSE
PREPARATION RE TESTIMONY;
FINALIZE ARGUMENTS AND WORK ON
SHELDON AND PRESCOTT EXAMINATIONS.

4.10 Hrs

$225/hr

$922.50

WORK WITH S. SMITH RE FAVORABLE
RESULTS OF HEARING ON MOTION BY
TJT FOR PRELIMINARY INJUNCTION
AGAINST U. MORI, WITH ATTENTION
TO JUDGE'S STATEMENTS, AND RE
FUTURE COURSE OF ACTION,
INCLUDING MOTIONS FOR SUMMARY
JUDGMENT.

0.50 Hrs

$285/hr

$142.50

PREPARE FOR AND ATTEND AND ARGUE
INJUNCTION MOTION: MEET WITH L

7.10 Hrs

$225/hr

$1,597.50

CONFERENCE WITH S. SMITH AND
CLIENTS RE INJUNCTION HEARING AND
CLIENTS' TESTIMONY; DISCUSS
POSSIBLE OUTCOMES AND THEMES OF
THE TESTIMONY; ATTEND HEARING AND
TAKE NOTES; DRAFT ORDER BASED ON
COURT'S RULING DENYING THE
PRELIMINARY INJUNCTION; DISCUSS
POTENTIAL ATTORNEY FEE ISSUE WITH
S. SMITH AND NEED TO RESEARCH
THAT ISSUE.

4.70 Hrs

$140/hr

$658.00

TELEPHONE CONFERENCE WITH JUDGE
WILPER'S CLERK RE COMMISSION.

0.20 Hrs

$120/hr

$24.00

WORK ON ISSUES RELATED TO S.
GARDNER DEPOSITION; CONFERENCES
WITH CLIENT RE SAME.

1.20 Hrs

$225/hr

$270.00

REVIEW STIPULATION FOR FILING
FINAL BRIEFING ON CROSS-MOTIONS
FOR SUMMARY JUDGMENT.

0.10 Hrs

$140/hr

$14.00

::FSSFRRI.'i' F:l l l ~ ~ %STEPS;
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10/22/07
LMES

10/22/07
DHEL
10/23/07
SSMI

10/23/07
LMES

s.>::t:

MORI , ULYSSES
42746-0002
10/24/07
SSMI

10/24/07
DMEY

10/25/07
SSMI

10/25/07
LMES

WORK ON DEPOSITION OF S. GARDNER;
TELEPIlONE CONFERENCES WITH J.
WARD RE BRIEFING SCHEDULE;
CONFERENCE WITH CLIENT RE SAME;
DISCUSSION WITH CLIENT RE NEXT
LITIGATION MOVES.

1.10 Hrs

$225/hr

$247 .SO

REVIEW E-MAIL FROM S. CLARK AND
WORK WITH S. SMITH RE CASE
ORGANIZATION; REVIEW AND ORGANIZE
CLIENT DOCUMENTS.

3.00 Hrs

$120/hr

$360.00

WORK ON S. GARDNER DEPOSITION
ISSUES AND OTHER CASE
PREPARATION, INCLUDING SUMMARY
JUDGMENT RESPONSES; PLAN FOR
TRIAL HEARING AND OUTLINE OF S.
GARDNER DEPOSITION QUESTIONS.

2.80 Hrs

$225/hr

$630 .OO

RESEARCH CALIFORNIA LAW ON
ATTORNEY FEES AND NONCOMPETE
AGREEMENTS; RESEARCH VOID
CONTRACTS AND ABILITY TO ENFORCE
ATTORNEY FEE AGREEMENT: RESEARCH

2.20 Hrs

$140/hr

$308.00

TELEPHONE CALLS TO AND FROM
JAWWEY AND JANNEY RE SERVICE ON
S. GARDNER.

0.20 Hrs

$lZO/hr

$24.00

REVIEW AND ORGANIZE DOCUMENTS.

1.30 Hrs

$120/hr

$156.00

SUMMARIZING CASE LAW AND ABILITY
TO GET OUR ATTORNEY FEES PURSUANT
TO CONTRACT LANGUAGE IN OUR
NONCOMPETE; ANALYZE WHETHER WE
ARE ALREADY THE PREVAILING PARTY
AND IDENTIFY THAT ANALYSIS SHOULD
THE COURT CHOOSE TO BLUE-PENCIL
THE AGREEMENT.
10/25/07
DHEL

10/25/07
DMEY

MORI, ULYSSES
42746-0002

SSMI

WORK ON DEPOSITION ISSUES RELATED
TO S. GARDNER AND WORK ON FURTHER
MOTION PREPARATION: INCLUDING

2 . 9 0 Hrs

$225/hr

$652.50

0.50 H r s

$120/hr

$60.00

LABEL AND CREATE FILE FOLDERS;
REVIEW AND ORGANIZE DOCUMENTS FOR
LITIGATION PREPARATION.

3.50 Iirs

$120/hr

$420.00

MEET WITH U. MORI RE NEW WEST
STATES RECYCLING ISSUES, RE S .
GARDNER DEPOSITION AND RE FURTHER
MOTION FOR SUMMARY JUDGMENT
ACTION AND PLAN FOR TRIAL
PREPARATION; REVIEW VOLUMINOUS
NEW DOCUMENTS FROM CLIENTS.

2 . 9 0 Hrs

$225/hr

$652.50

S. GARDNER DEPOSITION QUESTIONS
10/26/07

DHEL

TELEPHONE CALLS TO AND FROM
JANNEY AND JANNEY RE STATUS OF
SERVICE ON S. GARDNER AND
CANCELING SAME; TELEPHONE
CONFERENCES WITH TRI-COUNTY RE
AGGRESSIVE SERVER IN SOUTHERN
GARDNER DEPOSITION

10/26/07

DMEY

10/29/07

SSMI

MORI, ULYSSES
42746-0002
10/29/07
DHEL

10/29/07
DMEY

10/30/07
SSMI

10/30/07
DHEL

TELEPHONE CONFERENCES WITH
AMBASSADOR SERVICES RE SERVICE ON
S. GARDNER AND JURISDICTION;
SERIES OF E-MAIL CORRESPONDENCE
TO AND FROM AMBASSADOR SERVICES
RE SERVICE; CORRESPONDENCE TO
AMBASSADOR SERVICES RE SERVICE;
DRAFT ORANGE COUNTY DECLARATION
RE SERVICE; REVISE AND FINALIZE
ORANGE COUNTY CIVIL COVER SHEET.

2.30 Hrs

$120/hr

$276.00

DRAFT TABLE OF CONTENTS FOR THREE
VOLUMES OF DOCUMENTS; REVIEW AND
ORGANIZE DOCUMENTS; ARRANGE FOR
COPY SET TO BE MADE

3.20 Hrs

$120/hr

$384 .OO

REVIEW E-MAIL FROM U. MORI RE
1.50 Hrs
TJT ATTEMPTING TO DISQUALIFY JUDGE
WILPER; RESPOND TO SAME TO L. MESSERLY;
ANALYZE SAME; RESEARCH AND REVIEW
IDAHO CASE LAW ON JUDGE'S
DISQUALIFICATION

$225/hr

$337.50

DRAFT APPLICATION FOR DEPOSITION

1.00 Hrs

$1ZO/hr

$120.00

REVIEW AND ORGANIZE COPIES OF ALL
DOCUMENTS INTO THREE VOLUMES;
DRAFT BINDER COVER AND SPINES;
REVISE TABLE OF CONTENTS.

3.70 Hrs

$120/hr

$444.00

E-MAILS FROM U. MORI; RESPOND TO
SAME RE STATUS OF SERVICE ON S.
GARDNER AND OTHER ISSUES.

0.60 Hrs

$225/hr

$135.00

FOLLOW UP EMAIL TO D. HELLER RE
SERVICE OF DEPOSITION SUBPOENA ON
S. GARDNER; SPEAK WITH D. HELLER
RE ALL THAT HAS BEEN DONE RE
SERVICE AND CURRENT STATE OF
GETTING SERVICE; E-MAIL TO S.
SMITH EXPLAINING STATUS OF

1.10 Hrs

$140/hr

$154.00

CORRESPONDENCE TO AMBASSADOR

10/30/07
DMEY

10/31/07
SSMI

10/31/07
LMES

MORI , ULYSSES
42746-0002
DISQUALIFICATION OF JUDGES UNDER
IDAHO LAW AND SEND SUMMARY E-MAIL
TO S. SMITH; CONTINUE DRAFT OF
MEMORANDUM RE DEFAMATION ANE
INTENTIONAL INTERFERENCE WITH
PROSPECTIVE BUSINESS
OPPORTUNITIES.

.

.

DHEL

11/01/07
SSMI

11/05/07
SSMI

SSMI

11/06/07
LMES

SERIES OF E-MAIL CORRESPONDENCE
AND TELEPHONE CONFERENCES RE
STATUS OF SERVICE: TELEPHONE
CONFERENCE WITH AMEASSADOR
SERVICES RE SERVICE ON S.
GARDNER: RECEIVE AND REVIEW
CONFIRMATION FROM FEDERAL EXPRESS
RE DELIVERY TO AMEASSADOR
SERVICES

0.50 Hrs

$120/hr

$60.00

RECEIVE E-MAILS RE CASE FROM
STILLMAN ANE CLIENT; E-MAILS TO
FLORIDA COUNSEL RE SAME.

0.60 Hrs

$225/hr

$135.00

REVIEW E-MAILS FROM CLIENT RE
CASE STATUS.

0.50 Hrs

$225/hr

$112.50

CONFERENCE WITH L. MESSERLY RE
ERIEF IN OPPOSITION TO TJT
SUMMARY JUDGMENT MOTION; READ
CALIFORNIA CASES RE SAME.

2.10 HTS

$225/hr

$472.50

TELEPHONE CALL TO COUNSEL FOR
DEPONENT S. GARDNER RE SCHEDULING
DEPOSITION; REVIEW OPPOSITION
ERIEF; BEGIN DRAFTING REPLY
ERIEF; REVIEW CASE LAW CITED IN
OPPOSITION ERIEF.

2.20 Hrs

$140/hr

$308.00

MORI, ULYSSES
4274Gr0002
11/08/07
SSMI

11/09/07
SSMI

11/09/07
LMES

11/12/07
SSMI

REVIEW E-MAILS FROM CLIENT;
REVIEW AND ANALYZE CASES AND
REVIEW AND REVISE REPLY BRIEF

2.10 Hrs

$225/hr

$472.50

REVIEW E-MAILS WITH CLIENT RE S.
GARDNER AND OTHER CASES ISSUES.

1.40 Hrs

$225/hr

$315.00

REVIEW E-MAIL FROM COUNSEL FOR
CALIFORNIA DEPONENT; RESEARCH
CALIFORNIA LAW ON SUBPOENAS AND
ENFORCEMENT; RESEARCH CALIFORNIA
STATUTES AND SEND SUMMARY TO S.
SMITH DISCUSSING MOTION THAT
OPPOSITION MUST FILE AND

1.80 Hrs

$140/hr

$252.00

REVIEW AND REVISE RESPONSE TO

1.40 Hrs

$225/hr

$315.00

8.90 Hrs

$140/hr

$1,246.00

STRATEGIX DECISION; WORK ON
ISSUES RELATED TO S. GARDNER
DEPOSITION.

LMES

DRAFT ARGUMENT SECTION OF BRIEF;
RESPOND TO OPPOSITION CASE LAW;
DISTINGUISH OPPOSITION CASES:
ANALYZE CALIFORNIA STATUTE AND
HOW IT CBANGED AND WHAT VERSION
EXISTED WHEN PREVIOUS CASE LAW
DECIDED; ANALYZE CASE LAW RE
REASONABLE TIME LIMIT FOR
PROTECTION OF SALE OF BUSINESS;
E-MAIL AND TELEPHONE CONFERENCE
WITH COUNSEL THAT WON THE
STRATEGIX DECISION; REQUEST
STRATEGIX DECISION AND REVIEW
THEIR BRIEFING ON ISSUES THAT
ULTIMATELY WERE SUCCESSFUL.

MORI , ULYSSES
42746-0002

11/13/07

SSMI

REVIEW AND REVISE REPLY BRIEF ON
SUMMARY JUDGMENT IN PREPARATION
FOR COURT HEARING. CONFERENCES
WITH L. MESSERLY RE SAME; REVIEW
VARIOUS CONTRARY CALIFORNIA
OPINION AND ANALYZE IN LIGHT OF
STRATEGIX DECISION.

2.10 Hrs

$225/hr

$472.50

ADD ADDITIONAL ARGUMENTS TO

6.70 Hrs

$140/hr

$938.00

REVIEW AND REVISE REPLY BRIEF.

1 . 3 0 Hrs

$225/hr

$292.50

REVIEW RESPONSE FROM U. MORI RE
OUR FACTS IN OUR REPLY MEMORANDUM
AND MORE COMPLETE FACTS; REVIEW
NEW FACTS RE WHETHER WEAKENS OUR
ARGUMENTS.

0 . 3 0 Hrs

$140/hr

$42.00

RECEIVE AND REVIEW INVOICE FROM
JANNEY & JANNEY ATTORNEY SERVICE,
INC. RE ATTEMPTED SERVICE FEES
FOR S. GARDNER, AND SUBMIT SAME
FOR PAYMENT; RECEIVE AND REVIEW
INVOICES FROM AMBASSADOR SERVICES
RE FEES FOR FILING DOCUMENTS IN
ORANGE COUNTY SUPERIOR COURT, AND
SERVICE FEES RE S. GARDNER, AND
SUBMIT SAME FOR PAYMENT.

0.30 Hrs

$120/hr

$36.00

PREPARE AND ANALYZE CASES FOR
SUMMARY WDGMENT MOTIONS.

3 . 1 0 Hrs

$225/hr

$697.50

PREPARE FOR AND ATTEND ORAL
ARGUMENT OF SUMMARY JUDGMENT

6 . 3 0 Hrs

$225/hr

$1,417.50

11/13/07

LMES

EVIDENCE: REVIEW ADA COUNTY LOCAL
RULES ON PAGE LIMITS; REVIEW AND
REVISE ARGUMENTS TO SHORTEN BRIEF
TO 1 5 PAGES; CONDENSE ARGUMENTS
AND FINALIZE BRIEF; DISCUSS BRIEF
WITH S. SMITH AND HIS COMMENTS ON
HOW TO IMPROVE.
11/14/07

SSMI
11/15/07

LMES

11/19/07

DHEL

11/25/07

SSMI
11/26/07

SSMI

MORI, ULYSSES
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11/26/07
LMES

11/27/07
SSMI

11/27/07
LMES

12/01/07
SSMI

12/07/07
SSMI

12/14/07
LMES

PREPARE SUMMARY JUDGMENT BINDER
FOR HEARING: CONFERENCE WITH S.
SMITH RE HEARING; ATTEND HEARING;
CONFERENCE WITH CLIENT AND S .
SMITH RE HEARING RESULTS AND THE
PREDICTIONS FOR WHAT JUDGE WILL
DO.

3.70 Hrs

$140/hr

$518.00

MEET WITH U. MORI RE CASE STATUS;
CONFERENCE WITH L. MESSERLY RE
SAME AND ARBITRATION AND FURTHER
RESEARCH RE NON-COMPETE AGREEMENT.

1.50 Hrs

$225/hr

$337.50

EXTENSIVE MEETING WITH CLIENT RE
THE PREVIOUS DAYS HEARING AND
STRATEGY GOING FORWARD; CONFERENCE
WITH S. SMITH RE SAME.

1.50 Hrs

$140/hr

$210.00

TELEPHONE CALL WITH U. MORI.

0.10 Hrs

$225/hr

$22.50

E-MAILS WITH ULYSSES MORI RE CASE
STATUS.

0.30 Hrs

$225/hr

$67.50

REVIEW CORRESPONDENCE FROM
OPPOSING COUNSEL RE DEPOSITIONS;
RESPOND VIA TELEPHONE AND EMAIL
FOR S. SMITH.

0.30 Hrs

$140/hr

$42.00

MORI, ULYSSES
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12/18/07
LMES

12/21/07
SSMI
12/27/07
SSMI

01/02/08
SSMI

.

CONFERENCE WITH S. SMITH RE
DEPOSITIONS STILL REQUIRED; DRAFT
TWO NOTICES OF DEPOSITION AND TWO
SUBPOENA'S WITH REQUEST FOR
DEPOSITION RND DOCUMENTS RE J.
INOUYE ANC D. WARD; RESEARCH
SECRETARY OF STATE WEESITE FOR
DETAILS ON COMPANIES.

1.60 Hrs

$140/hr

$224 .OO

PREPARE FOR AND MEET WITH U. MORI
REGARDING TRIAL PREPARATION.

2.00 Hrs

$225/hr

$450.00

MEET WITH ULYSSES AND VICKI MORT
RE TRIAL PREPARATION; CONTINUE
PREPARING FOR TRIAL.

5.60 Hrs

$225/hr

$1,260.00

PREPARE FOR DEPOSITIONS OF
SARTINIS; TRIAL
PREPARATION OUTLINES.

2 .lo Hrs

$230/hr

$483 .OO

E-MAILS WITH JOHN WARD RE
DEPOSITION SCHEDULE OF SARTINIS
AND POMPA; E-MAILS WITR ANDERSON
REGARDING COMPUTER INFORMATION;
E-MAILS WITH ULYSSES MORI
REGARDING CASE STATUS AND
DEPOSITION SCHEDULE, GENERAL
TRIAL PREPARATION.

2.10 Hrs

$230/hr

$483 . O O

E-MAILS WITIi WARD REGARDING
DEPOSITION SCHEDULE; E-MAILS WITH
U. MORI RE SAME; PREPARATION FOR
SARTINI AND POMPA DEPOSITIONS;
REVIEW INFORMATION REGARDING
RANDANT DEPOSITION AND PREPARE
FOR SAME ; E-MAILS TO LITIGATION
LAWYERS REGARDING WILPER DELAY.

3.60 Hrs

$230/hr

$828.00

DRAFT SUBPOENAS AND NOTICES OF
DEPOSITION ON 5 DIFFERENT PERSONS
AND SCHEDULE FOR JANUARY 16 AND
17; RESEARCH ADDRESSES OF VARIOUS
DEPONENTS; DRAFT EMAIL TO WARD RE
SCHEDULING ISSUES.

2.70 Hrs

$145/hr

$391.50

.

SSMI

01/03/08
SSMI

01/03/08
LMES

MORI , ULYSSES
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01/05/08
SSMI
01/06/08
SSMI

01/07/08
SSMI

01/07/08
LMES

SSMI

01/09/08
SSMI

SSMI

01/11/08
SSMI

PREPARE FOR DEPOSITIONS IN LAS
VEGAS OF SARTINIS AND POMPA

1.50 Hrs

$230/hr

$345 .OO

PREPARE FOR AND TRAVEL TO LAS
VEGAS FOR SARTINI DEPOSITIONS;
MEET WITH ULYSSES AND HEATH AND
DONNA SARTINI, PREPARE FOR
DEPOSITIONS.

6.90 Hrs

$230/hr

$1,587.00

PREPARE FOR AND DEPOSITION OF
HEATH SARTINI IN LAS VEGAS:
RETURN TRAVEL TO BOISE;
CONFERENCES WITH JOHN WARD
REGARDING FUTURE DEPOSITIONS;
REVIEW OF DOCUMENTS.

6.20 Hrs

$230/hr

$1,426.00

TELEPHONE CONFERENCE WITH S.
SMITH RE DEPOSITIONS AND CALL
OPPOSING COUNSEL RE LOCATION OF
DEPOSITIONS; CALL COURT RE
LOCATION AND STATUS OF ORDER ON
MOTIONS FOR SUMMARY JUDGMENT.

0.40 Hrs

$145/hr

$58 .OO

E-MAILS AND TELEPHONE CALLS WITH
JOHN WARD REGARDING FURTHER
DEPOSITION SCHEDULING; TELEPHONE
CALL WITH U. MORI RE SAME.

0.50 Hrs

$230/hr

$115 .OO

TELEPHONE CALL WITH MORI RE
FURTHER RESCHEDULING OF SARTINI
DEPOSITIONS; E-MAILS WITH MORI
AND JOHN WARD RE SAME; TELEPHONE
CALL WITH WARD RE FURTHER
DEPOSITIONS.

0.90 Hrs

$230/hr

$207.00

NUMEROUS E-MAILS WITH JOHN WARD
REGARDING RESCHEDULING OF
DEPOSITIONS

0.30 Hrs

$230/hr

$69.00

TRIAL PREPARATION INCLUDING
WITNESS OUTLINES AND TRIAL
STRATEGY PLAN.

2.80 Hrs

$230/hr

$644.00

MORI , ULYSSES
42746-0002

01/14/08
SSMI

01/15/08
SSMI

E-MAILS AND TELEPHONE CALLS WITH
U. MORI AND JOHN WARD RE CASE
STATUS, DEPOSITION RESCHEDULING
AND OTHER MATTERS.

1.00 Hrs

$230/hr

$230 .OO

LONG TELEPHONE CALL WITH U. MORI

2.10 Hrs

$230/hr

$483 .OO

CONFERENCE WITH S . SMITH RE
POTENTIAL ACTION TO TAKE, E.G.
DISCOVERY, SETTLEMENT: REVIEW CASE
LAW ON STRATEGY FOR ANY NEW CASES;
CANCEL DEPOSITIONS WITH INOUYE,
WARD. RANDANDT

0.90 Hrs

$145/hr

$130.50

E-MAILS WITH U. MORI AND JOHN
WARD RE CASE STATUS; CONTINNE
TRIAL PREPARATION.

1.50 Hrs

$230/hr

$345.00

TELEPHONE CONFERENCE WITH JOHN
WARD RE CASE STATUS.

0.20 Hrs

$230/hr

$46.00

ATTEMPT TO REACH RADANDT TO
CANCEL DEPOSITION.

0.10 Hrs

$145/hr

$14.50

TRIAL PREPARATION INCLUDING
WITNESS OUTLINES AND OVERALL
TRIAL PLAN

1.80 Hrs

$230/hr

$414 .OO

TELEPHONE CONFERENCE WITH U. MORI
RE (I) DURATION OF EXPECTED TIME
BETWEEN NEARING ON SUMMARY
JUDGMENT MOTIONS AND DECISION BY
JUDGE, WITH ATTENTION TO CASE
BACKGROUND AND ISSUES. (11)
PENDING TRIAL DATE AND NEED FOR
DECISION TO ASSIST IN TRIAL
PREPARATION, (111) ARBITRATION
ISSUES, AND (IV) STRATEGY FOR
DEFENDING AGAINST CLAIMS; PREPARE
NOTES: WORK WITH S . SMITH RE SAME.

0.50 Hrs

$305/hr

$152.50

DEPENDING UPON DECISION OF COURT:
TELEPHONE CALL TO COURT CONTACT
RE SAME, WORK ON TRIAL
PREPARATION
01/15/08
LMES

01/16/08
SSMI

01/17/08
SSMI

01/17/08
LMES

SSMI

01/21/08
TBC

MORI, ULYSSES
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01/21/08
SSMI

01/22/08
SSMI

01/24/08
SSMI

01/25/08
TBC

01/28/08
SSMI

01/28/08
LMES

01/29/08
JOLS

PREPARATION OF ANSWERS TO SECOND
SET OF INTERROGATORIES REGARDING
COMPUTER MATERIALS; RESEARCH
REGARDING DISCOVERY OF COMPUTER
MATERIALS AND PROTECTIVE ORDERS
RE SAME; LONG TELEPHONE CALL WITH
U. MORI RE CASE STATUS AND FUTURE
PLANS IN CASE.

3.10 Hrs

$230/hr

$713 .00

E-MAILS WITH JOHN WARD AND TYLER
ANDERSON RE SCHEDULING OF
DEPOSITIONS AND SECOND DISCOVERY
REQUESTS, PROTECTIVE ORDER RND
OTHER ISSUES

0.80 Hrs

$230/hr

$184.00

WORK ON ANSWERS TO SECOND
DISCOVERY REQUESTS, AND CONTINUE
TRIAL PREPARATION.

1.80 Hrs

$230/hr

$414 .OO

TELEPHONE CONFERENCE WITH S
SMITH RE RECENT DEVELOPMENTS,
INCLUDING TERMINATION OF U.
MORI'S EMPLOYMENT AND AFFECT ON
LITIGATION, AND FURTHER COURSE OF
ACTION.

0.30 Hrs

$305/hr

$91.50

TELEPHONE CALL WITH U. MORI RE
CASE STATUS AND INTERROGATORY
ANSWERS. WORK ON E-DISCOVERY
ISSUES RE SAME.

1.50 H r s

$230/hr

$345 .GO

COUNSEL WITH S. SMITH RE
RESPONDING TO DISCOVERY REQUESTS
RELATED TO COMPUTER INFORMATION;
DISCUSS SITUATION WITH OTHER
ATTORNEYS AND REVIEW OTHER
STIPULATED PROTECTIVE ORDERS.

0.80 Hrs

$145/hr

$116.00

CONFERENCE WITH S. SMITH AND L.
MESSERLY RE RESPONDING TO
PLAINTIFF'S REQUESTS FOR

1.00 Hrs

$170/hr

$170.00

MORI , ULYSSES
42746-0002
PRODUCTION OF DOCUMENTS AND
REQUEST FOR INSPECTION OF
COMPUTER; DISCUSS E-DISCOVERY
ISSUES WITH D. HELLER.
01/29/08
LMES

CONFERENCE WITH J. OLSEN AND S.
SMITH RE E-DISCOVERY ISSUES.

0.70 Hrs

$145/hr

$101.50

RECEIVE AND REVIEW E-MAIL FROM L.
MESSERLY RE IDAHO'S NEW RULES OF
CIVIL PROCEDURE RE ELECTRONIC

0.40 Hrs

$170/hr

$68.00

RESEARCH E-DISCOVERY RULES IN
IDAHO AND SEND SUMMARY TO S.
SMITH AND J. OLSON.

0.80 Hrs

$145/hr

$116.00

02/04/08
LMES

REVIEW ORDER GRANTING US SUMMARY
JUDGMENT: DISCUSS WITH S. SMITH:
DRAFT MOTION FOR ATTORNEY FEES AND
COST MEMORANDUM AND AFFIDAVIT IN
SUPPORT; REVIEW OUR ATTORNEY FEES;
REVIEW STATUTES ON ATTORNEY FEES
AND RESEARCH NONCOMPETE CASES
INVOLVING ATTORNEY FEES.

5.50 Hrs. $145/hr

$797 .50

02/07/08
LMES

DRAFT AFFIDAVIT OF LOREN MESSERLY;
REVISE MOTION FOR FEES AND AFFIDAVIT
IN SUPPORT: RESEARCH CASE LAW ON

JOLS

01/31/08
LMES

4.4 HIS.

$145/hr

$638.00

1.8 Hrs.

$230/hr

$414.00

DRAFT PROPOSED ORDER:

COST BILL; FINALIZE ALL DOCUMENTS IN
SUPPORT OF FEE REQUEST.
02/08/08
SSMI

REVIEW COST BILL; REVIEW MOTION AND
SUPPORTING DOCUMENTS RE ATTORNEY
FEES.

- - - - - ...526.10 Hrs

Total Legal Services:

- - - - .- ..
$104,489.00

Legal Services Summary
THOMAS B. CHANDLER
THOMAS B. CHANDLER
STEVE SMITH
STEVE SMITH

4.10
0.80
317.90
42.50

hours
hours
hours
hours

at
at
at
at

$285.00
$305.00
$225.00
$230.00

=
=
=
=

$1,168.50
$244.00
$71,527.50
$9,790.50

1.20
1.40
18.70
84.90
16.30
1.00
11.10
14.70
1.50
10.00

WILL WARDWELL
JOHN OLSON
RYAN MCFARLAND
LOREN MESSERLY
LOREN MESSERLY
DENISE HELLER
DENISE HELLER
DANIEL MEYER
KYLE MILLARD
GABRIEL HAMILTON

hours
hours
hours
hours
hours
hours
hours
hours
hours
hours

at
at
at
at
at
at
at
at
at
at

Client Charges

--------------

COPYING

-

4,789 copies

MESSENGER
LONG DISTANCE
COMPUTER ASSISTED LEGAL RESEARCH
POSTAGE
DOMESTIC TELECOPY

CLIENT CHARGES
06/04/07 CLIENT CHARGES - FILING FEES FOR NOTICE
OF APPEARANCE.
06/20/07 CLIENT CHARGES - CLERK OF THE COURT
FILING FEE FOR ANSWER.
08/28/07 CLIENT CHARGES - M & M COURT REPORTING
INC DEPOSITION OF ULYSSES MORI
09/17/07 CLIENT CHARGES - STEPHEN C. SMITH
REIMBURSEMENT FOR TRAVEL TO PORTLAND TO
MEET WITH WITNESS PAT BRADLEY ON 9/18/07
09/25/07 CLIENT CHARGES - QNA COURT REPORTING
DEPOSITION OF MARK EDWARD STEVENS
09/25/07 CLIENT CHARGES - QNA COURT REPORTING
DEPOSITION OF LARRY BILL PRESCOTT
09/26/07 CLIENT CHARGES - QNA COURT REPORTING
DEPOSITION OF TERRENCE J. SHELDON
10/03/07 CLIENT CHARGES - A ABLE SERVICE SERVICE
OF SUBPOENA UPON MARK STEVENS

$28.00
$9.26
$1.084.17
$21.42
$7.77

MORI , ULYSSES
42746-0002
01/08/08 CLIENT CHARGES - STEPHEN C. SMITH
REIMBURSEMENT FOR TRAVEL EXPENSES TO LAS
VEGAS FOR SSMI AND CLIENT ON 1/7/08
(LODGING $509.62) (FOOD/BEV. $6.14)
(OTHER AMOUNTS $54.50)
01/09/08 CLIENT CHARGES - KINNEY INVESTMENTS AND
PROCESS SERVICE PROCESS SERVICE FOR 3
SUBPOENAS ($35 EACH)
01/23/08 CLIENT CHARGES - BEHMKE REPORTING &
VIDEO SERVICES DEPOSITION TRANSCRIPT OF
HEATH W. SARTINI
11/29/07 AIRFARE - AMERICAN EXPRESS CO - TRAVEL
RELATED SERVICES ROUND TRIP FLIGHT TO LOS
ANGELAS, CA ON 11/13 - VOIDED (SERVICE
FEE)
01/31/08 AIRFARE - AMERICAN EXPRESS CO - TRAVEL
RELATED SERVICES ROUNDTRIP AIRFARE TO LAS
VEGAS, NV ON 1/6/08

OVERNIGHT DELIVERY
10/26/07 OVERNIGHT DELIVERY - FEDERAL EXPRESS
CORPORATION SHIPMENT TO JANNEY & JANNEY
ON 10/15/07
11/28/07 OVERNIGHT DELIVERY - FEDERAL EXPRESS
CORPORATION SHIPMENT TO AMBASSADOR
SERVICE ON 10/30/07
Total Client Charges
TOTAL FOR LEGAL FEES AND COSTS

Jolm C. Ward, ISB No. 1146
James 1. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@moffatt.com
tya@moffatt.com
17432.31
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TJ.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
vs:
ULYSSES MORI, an individual,

T.J.T., INC'S MEMORANDUM IN
OPPOSITION TO MOTION FOR
ATTORNEYS' FEES AND COSTS

Defendant.

COMES NOW plaintiffTJ.T., Inc. ("TJT"), by and through undersigned counsel,
and hereby files its Memorandum in Opposition to Motion for Fees and Costs filed by defendant
Ulysses Mori.
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I.

INTRODUCTION

Plainly stated, defendant Mori's request for attorneys' fees must be denied
because there exists no basis for Mori to recover any attorneys' fees expended in connection with
this action. Mori has attempted to camouflage his laclc of entitlement to attorneys' fees by first
arguing that Idaho law applies to this dispute when it clearly does not and then arguing that the
voided Non-Competition Agreement furnishes a basis for recovery of attorneys' fees when
California case law clearly holds otherwise. Indeed, there exists a thirty-year line of California
appellate authority that extinguishes any claim by Mori of entitlement to fees. See Geffen v.

Moss, 53 Cal. App. 3d 215 (1975). Specifically, under California law, when a Court declares a
contract void, neither party to that contract can point to an attorneys' fee provision in the voided
contract to claim entitlement to an award of fees. Id. Under Geffen, now that Mori has
effectively argued to this Court that the Non-Compete Agreement is void in its entirety, he
cannot take the position that the attorneys' fee provision in the voided Non-Competition
Agreement still exists. Since 1975, the Geffen line of authority in California has been
consistently reaffirmed and has never been overruled.
Even if Mori could establish a basis for recovery of attorneys' fees, the amount of
fees that Mori requests is unreasonable. A cursory review of the time entries for tasks performed
by attorneys or paralegals in this litigation confirms that Mori's request for fees is overreaching
and that such fees should not be awarded. Additionally, by simply reviewing the total amount of
time charged by attorney Smith of $81,318.00 in relation to $21,758.50 charged by the other
associates, paralegals, and law students who worlted on this matter, the Court can easily
conclude that Mori's attorneys did not effectively and properly delegate tasks or manage the
costs of this litigation.

T.J.T., INC.'S MEMORANDUM IN OPPOSITION TO
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11.

A.

ARGUMENT

Idaho Law Does Not Apply to This Dispute.
Mori's reliance on Idaho law to support his claim for attorneys' fees is

fundamentally misplaced. Specifically, Mori begins his argument for entitlement to attorneys'
fees by relying on Idaho Code Section 12-120(3). However, in order to rely on Section 12120(3) to support his claim for attorneys' fees, Mori must first establish that Idaho law applies to
this dispute. Mori has failed to do so; indeed, in prior stages of this litigation, Mori took the
opposite position and argued that California law applies to this dispute. Specifically, in his
opposition briefing to TJT's motion for summary judgment, Mori argued that "pursuant to a
valid and enforceable contractual choice of law provision, Califorrzia law applies" to this
dispute. See Defendant's Memorandum in Support of its Motion for Summary Judgment and in
Opposition to Plaintiff's Motion for Summary Judgment ("Mori's SJ Opposition") at 13-14
(emphasis added). Relying on Mori's arguments, this Court applied California law to detennine
whether the Non-Competition Agreement was void and therefore illegal pursuant to California
Business and Professions Code Section 16600.
Now, Mori seeks to reverse course on his judicially admitted position that
California law applies to this dispute. California law does apply to this dispute, as the NonCompetition Agreement at issue in this action clearly states:
10.

govern in^

Law.

This Agreement shall be governed by, construed,
(a)
interpreted and applied in accordance with the laws of the State
of California, without giving effect to any conflict of laws rules
that would refer the matter to the laws of another jurisdiction.
See Affidavit of Tyler J. Anderson in Support of Plaintiff T.J.T., Inc.'s Motion for Preliminary

Injunction and for Partial Summary Judgment at Ex. 5, Non-Competition Agreement, 7 10 (bold
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italics added). Mori acknowledged the validity of this contractual choice of law provision and
previously cited Idaho authorities to support the proposition that parties can agree to choose the
law that will apply to their agreement in both commercial and non-commercial settings. See
Mori's SJ Opposition at 14. Accordingly, no choice of law analysis is necessary. Califolnia law
clearly governs the Non-Competition Agreement and any claim regarding attorneys' fees in this
action.
Even if a choice of law analysis were conducted independently from the NonCompetition Agreement, there can be no doubt that California law applies to the 1997 purchase
and sale transaction between Mori and TJT for the business of Leg-it Tire Company, Inc. The
agreement at issue was negotiated in California, performed in California, involved the sale of a
California business owned by a California resident, involved the sale of the good will of a
business that centered in California, and involved a business that was going to be continued to be
operated in California. See Seubert Excavatovs, Inc. v. Anderson Logging Co., 126 Idaho 648,
651, 889 P.2d 82, 85 (1995) (identifying choice of law factors to analyze in the absence of a
choice of law provision selected by the parties in an agreement); c$ Restatement (Second) of
Conflict of Laws 5 6. Accordingly, California has the most significant relationship to tbe
purchase and sale transaction that led to the execution of the Non-Competition Agreement.
Moreover, Mori's cited authorities do not support his argument that Idaho Code
Section 12-120(3) applies to this dispute. For example, in Freiburger v. J-U-B Engineers, Inc.,
141 Idaho 415,111 P.3d 100 (2005), the Idaho Supreme Court analyzed a claim for declaratory
relief requesting the court to detennine whether a "non-complete clause in [an] employmei~t
contract was invalid and unenforceable under Idaho law." Id. at 418, 111 P.3d at 103 (emphasis
added). In addressing the claim for declaratory relief, the Idaho Supreme Court analyzed the
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enforceability of the covenant and the entitlement to an award of attorneys' fees under existing
Idaho case law. Id. Importantly, Freiburger did not involve a covenant not to compete governed
by or analyzed under California law. Accordingly, Freiburger has no application here.'
Because the parties selected a valid and enforceable California choice of law
provision in the Non-Competition Agreement, there can be no question that California law-not
Idaho law-applies

to all aspects of any dispute regarding the Non-Competition Agreement,

including Mori's claim of entitlement to attorneys' fees under that agreement.

B.

Under California Law, Mori Is Not Entitled to Claim an Award of
Attorneys' Fees Pursuant to a Provision in the Non-Competition Agreement.
Even though this Court has found the Non-Competition Agreement to be &,

Mori hopes to resuscitate the voided contract to claim the benefit a provision allowing for
recovery of attorneys' fees. See Mori's Motion and Memorandum for Attorney Fees and Costs
at 3-4. In other words, Mori wants it both ways. He first argued to this Court that the NonCompetition Agreement is void and illegal, but now argues that certain provisions that inure to
his benefit survive the Court's ruling voiding the contract. California law does not permit Mori
to take such inconsistent positions and eliminates Mori's claim to fees under the NonCompetition Agreement. See Geffen v. Moss, 53 Cal. App. 3d 215 (1975). The black letter rule
in California is that when a Court declares a contract void, the contract is void ab initio and

' Additionally, Mori's reliance on Torix v. Allred, 100 Idaho 905, 606 P.2d 1334 (1980) is
similarly misplaced. In the Torix case, the Idaho Supreme Court analyzed a claim for breach of
contract arising from a cattle sale agreement governed by Idaho law. Id. at 908,606 P.2d at
1337. Ultimately, the Idaho Supreme Court affirmed an award of attorneys' fees under the
predecessor to Idaho Code Section 12-120(3) on a claim under Idaho law for action on an open
account. Id. at 91 1, 606 P.2d at 1339. Notably, Torix did not involve any claims or analysis
under California law. Accordingly, Torix does not support Mori's claim that Section 12-120(3)
applies here.
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neither party to that contract can point to an attorneys' fee provision in the voided contract to
claim entitlement to an award of fees. Id. Here, this Court has declared the Non-Competition
Agreement to be

and, under Gefen and the California cases following its holding, the

attorney fee provision is also void.
Before this Court issued its summaryjudgment decision, Mori repeatedly argued
to this Court that the Non-Competition Agreement was void. Specifically, in his summary
judgment opposition briefing, Mori argued:
"Simply put, the Non-Competition Agreement is void as a matter of
California l a w . . ." See Mori's SJ Opposition at 13 (emphasis added).
"Pursuant To California's Longstanding Public Policy, Employment NonCompetition Agreements Are Void As A Matter O fLaw." Id. at 14
(emphasis added).
"Once The Non-Competition Agreement Is Found to Be Unenforceable
And Void, The Vast Majority, If Not All, Of Plaintiffs Claims Should Be
Dismissed." Id. at 23 (emphasis added).
"Upon a finding that the Non-Competition Agreement is unenforceable
and &
d as a matter of public policy, this Court should dismiss all of
Plaintiffs claims . . ." Id. (emphasis added).
Mori repeatedly cited California cases that employed the word "void" to describe the effect of
non-competition agreements under California law. See id. at 14, 15,20, and 23.
In the Court's analysis of the enforceability of the Non-Competition Agreement,
the Court began by recognizing California Business and Professions Code Section 16600
declares covenants not to compete to be void. See 1/31/08 Memorandum Decision and Order on
the Parties' Summary Judgment Motion at 3. This Court ultimately found "as a matter of law
that the scope of the non-competition agreement . . . is void as a matter o f law." Id. at 4
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(emphasis added); see id. at 6 ("Because the Court ruled as a matter of law that the non-compete
agreement is &d,

TJT's motion for partial summary judgment is moot.") (emphasis added).

Under California law and a common legal understanding, the word "void" means
illegal. See Geffen, 53 Cal. App. 3d at 227; Yuba Cypress I-lousing v. Area Developers, 98 Cal.
App. 4th 1077, 1081-82 (2002); Black's Law Dictionary at 1573 (6th ed. 1990). Specifically,
Black's Law Dictionary defines void as:

Void. Null; ineffectual; nugatory; having no legal force or binding
effect; unable, in law, to support the purpose for which it was
intended. An instrument or transaction that is wholly ineffective,
inoperative, and incapable of ratification and which thus has no
force or effect so that nothing can cure it.
Id. at 1573.
When a contract is declared void or illegal, the California courts will not allow
any party to enforce any of its provisions, including a provision allowing for the recovery of
attorneys' fees. See Geffen, 53 Cal. App. 3d at 227; Yuba Cypress Housing, 98 Cal. App. 4th at
1081-82. Specifically, in Geffen, an attorney sold his law practice to another attorney, which
included physical assets, a lease for office space, existing client files, and the expectation of
future business from the existing clients of the selling attorney. Id. at 219-20. The district court
concluded that the terms of contract for sale included the goodwill of the law practice and that
such sale was void against public policy under California law. Id. at 221. Although the district
court declared the contract against public policy, the district court allowed the buying attorney to
recover attorneys' fees pursuant to the contract for sale. Id.
On appeal, the California Court of Appeals affinned the district court's
conclusion that the contract for sale of the law practice was illegal. Id. at 222-26. The appellate
court then addressed the selling attorney's argument that, because the contract was illegal, no
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party could enforce its terms, including an attorneys' fee provision in the contract. Id. In
reversing the district court's award of attorneys' fees, the California Court of Appeals stated:

Geffen [the sellinp attorney]arpcles that, ifthe contract is held to
be illegal, the award o f attornev's fees in favor o f Moss [the
buving attorney1 as the prevailinp partv would be improper. &J
must agree. In paragraph TB the agreement provides for the
payment of the $12,500 in installments and, in the event of default
and the filing of suit to enforce payment, for attorney's fees to
Geffen [the selling attorney]. Civil Code section 1717 renders the
obligation to pay attorney's fees mutual. However, since we have
decided that the obligation to pap the $12,500 is contrarv to
public policv and unenforceablethe ripht to attorney's fees
created bv this provision never matured.
Id. at 227. Accordingly, the Court of appeals modified the judgment by striking the award of
attorneys' fees. Id.
The Geffen rule continues to exist today and has never been overruled. In 1988,
the California Court of Appeals reaffirmed the Geffen rule, stating:
Ordinarily, in an action on a contract which provides for an award
of attorney's fees, the prevailing party in the action is entitled to
attorney's fees. (Civ. Code, $ 1717, subd. (a).) This is so even
when the party prevails on grounds the contract is inapplicable,
invalid, unenforceable or nonexistent, if the other party would have
been entitled to attorney's fees had it prevailed.

However, a different rule applies where a contract is held
unenforceablebecause o f illepalitv. Geffen v. Moss 11975) 53
Cal. App. 3d 215 is directlv on point. In that case, the court held
a partv map not recover attornev's fees when it successfullv
defends an action on a contract on the round the contract
violated public nolicy. In Geffen, the contract was declared void as
violative of public policy. The court refused to award attorney's
fees, explaining, "Civil Code section 1717 renders the obligation to
pay attorney's fees mutual. However, since we have decided that
the obligation to [perform under the contract] is contrary to public
policy and unenforceable the right to attorney's fees created by this
provision never matured."
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A uartv to a contract who snccessfullv argues its ille~alitvstands
on differentpround than a par@ who prevails in an action on a
contract by convincing the court the contract is inapplicable,
invalid, nonexistent or unenforceable for reasons other than
illegalitv. "The effect of the Geffen decision is that where neither
party can enforce the agreement there is no need for a mutual right
to attorney's fees."
Consistent with our decision that the contract is illegal and void,
we affirm the trial court's order denying [the prevailing party's]
claim for attorney's fees.
Bovard v. Am. Horse Enterprises, Inc., 201 Cal. App. 3d 832, 842-43 (1988) (citations omitted;
emphasis added). In 2002, the California Court of Appeals again reaffirmed the rule announced
in Geffen and followed in Bovard. See Yuba Cypress Housing, 98 Cal. App. 4th at 1081-82.
There can be no doubt that Geffen and its progeny defeat Mori's claim for
attorneys' fees pursuant to the Non-Competition Agreement. Specifically, the Geffen case is on
all fours with the facts presented here. Like Geffen, the instant case involves the purchase and
sale of a business, including the good will of the business. This Court has declared the NonCompetition Agreement made ancillary to the purchase and sale of Leg-it Tire Company, Inc. to
be void as a matter of law and therefore illegal under California law. Because this Court has
declared the Non-Competition Agreement to be void, Mori's claimed right to attorneys' fees
created by the Non-Competition Agreement never matured and is likewise void.
Mon cites two inapposite California cases to support his contention that he is
entitled to an award of attorneys' fees under the Non-Competition Agreement. First, Mori relies
on Santisas v. Goodwin, 17 Cal. 4th 599 (1998), which involved a claim for breach of a purchase
and sale agreement arising from alleged defects in the construction of a home, as opposed to a
claim for breach of a non-compete agreement. Id. at 602. In his brief, Mori cites a portion of the
appellate court's analysis of whether the prevailing party was entitled to an award of attorneys'
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fees under the purchase and sale agreement. Specifically, Mori cites the following froin

Santisas:
[Slection 1717 makes an othenvise unilateral right reciprocal,
thereby ensuring mutuality of remedy, is when a person sued on a
contract containing a provision for attorney fees to the prevailing
party defends the litigation "by successfully arguing the
inapplicability, invalidity, unenforceability, or nonexistence of the
same contract."

See Motion and Memorandum for Attorney Fees and Costs at 4 (quoting Santisas, 17 Cal. 4th at

However, as the California Court of Appeals stated in Bovard, "A party to a
contract who successfully argues its illegality stands on different ground than a party who
prevails in an action on a contract by convincing the court the contract is inapplicable, invalid,
nonexistent or unenforceable for reasons other than illegality." 201 Cal. App. 3d at 842-43. In
other words, the California appellate courts draw a sharp distinction between a ruling that a
contract is void against public policy and therefore illegal, as opposed to the successful assertion
of an affirmative defense that the contract is otherwise inapplicable, invalid, or otherwise
unenforceable. When a contract is declared void under California law, no claim for fees can be
made pursuant to a provision in the voided contract. Accordingly, under Bovard, because Mori
has successfully argued that the Non-Competition Agreement is illegal, any reliance on Santisas
is misplaced. Instead, the rule consistently followed and cited in Geffen, Bovard, and Yuba
applies here and, therefore, Mori is not entitled to attorneys' fees under the Non-Competition
Agreement.
Finally, to support his claim for entitlement to attorneys' fees, Mori cites to
unpublished portions from the decision of California I-lousing Finance Agency v. Hanover/Cal.,
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148 Cal. App. 4th 682 (2007), even though citing unpublished decisions is expressly prohibited
by the California appellate cowts. See California Rule of Court 8.1115 (stating "an opinion of a
California Court of Appeal or superior court appellate division that is not certified for publication
or ordered published must not be cited or relied on by a court or a party in any other action.")
(emphasis added). Even if Mori could rely on Hanover to support Mori's fee claim, the case has
no applicatioil here. Specifically, the Hanover court noted that "[tlhe rule in Bovard and

Geffen . . . applies where the contract is unenforceable due to its illegal object." Id. at 694
Because the contract at issue in Hanover was not deemed void or illegal, the appealable court did
not apply the rule from Bovard and Geffen.

In summary, three decades of California law decisions provide that, because this
Court has held the Non-Competition Agreement is void, Mori cannot rely a provision of the void
Non-Competition Agreement to support his claim for fees.
C.

Even if Mori Stated A Legal Basis to Recover Attorneys' Fees-He
Not-Mori's Claimed Fees Are Unreasonable.
1.

Has

TJT did not overwhelm Mori or "run up" costs through aggressive
litigation.

Mori attempts to support his excessive claim for attorneys' fees and costs by
arguing that TJT aggressively litigated this case and, as a result, caused Mori to incur an
extraordinary amount of fees. For example, Mori claims that TJT sought to "run up" the costs in
this litigation by serving requests for discovery authorized under the Idaho Rules of Civil
Procedure. Specifically, because a significant amount of Mori's contact with TJT customers and
dealers was via e-mail communications, TJT sought discovery of electronic infonnation from
Mori. See Exhibit A to Affidavit of Loren K. Messerly in Support of Defendant's Motion and
Memorandum for Attorney Fees and Costs. In responding to those requests, Mori essentially
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-

provided a handful of one or two sentence interrogatory responses and certainly did not provide
TJT with any electronically available information to him. TJT has included Mori's discovery
responses in its opposition briefing so the Court can analyze the quality, care, and effort that
went into crafting those responses. See Affidavit of Tyler J. Anderson in Opposition to Motion
for Attorney Fees and Costs ("Anderson Aff.") at Ex. A. The amount of time spent by Mori's
attorneys to respond to TJT's requests for electronic discovery comprises a total of
approximately $2,050.00 or less than 2 percent to the total amount of attorneys' fees reque~ted.~
Accordingly, this argument is simply a red herring designed to mask the unreasonableness of
Mori's overall fee claim.
Mori's contention that TJT attempted to overwhelm him has no basis. Mori
conducted as much or more discovery as TJT, including taking three depositions in this case of
Larry Prescott, Terry Sheldon, and Marlc Stevens.) Additionally, Mori's counsel and paraprofessionals actively spent time seeking to take the deposition of Stewart Gardner, a witness
who has nothing to do with the present litigation apart from the fact that he is a principal of
. ~ deposition of Stewart Gardner did not take
Mori's employer, West States Recycling, I ~ c The

See Affidavit of Stephen C. Smith in Support of Memorandu~nof Costs, Disbursements,
and Attorney Fees ("Smith Aff."), Ex. A, Time Entries 1/21/08 SSMI, 1122108 SSMI, 1124108
SSMI, 1/28/08 SSMI, 1/28/08 LMES, 1/29/08 JOLS, 1/29/08 LMES, 1131108 JOLS, and 1/31/08
LMES.
Id. at Time Entries 9/13/07 SSMI, 9/14/07 SSMI, and 9/21/07 SSMI; Anderson Aff. at
Exs. B, C, and D.

See Ex. A to Smith Aff., Ti,me Entries 9/25/07 DHEL, 9/26/07 DHEL, 10119107 SSMI,
10/22/07 DHEL, 10123107 DHEL, 10/24/07 SSMI, 10125107 SSMI, 10/25/07 DHEL, 10/26107
SSMI, 10126/07 DHEL, 10129107 SSMI, 10129/07 DHEL, 10/30/07 DHEL, 10131107 SSMI,
10131/07 LMES, 10131/07 DHEL, 11/06/07 LMES, 11/09/07 LMES, and 11119107 DHEL;
Anderson Aff. at Ex. E.
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place, but Mori continued to issue subpoenas in California and seek permission from this Court
to conduct an out of state deposition. Mori also issued subpoenas or notices and scheduled the
depositions of Jeny Inouye, Dwayne Ward, Mike Godfrey, Leo Radandt, and Sue Allison, but
none of these depositions took place as well.' By contrast, TJT completed the depositions of two
witnesses: Ulysses Mori and Heath Sartini.'

Accordingly, Mori cannot credibly claim that he or

his counsel were overwhelmed by the discovery process in this action.
2.

The time and labor reflected in Mori's fee claim is unreasonable.

A review of Mori's fee bill reveals that, from the beginning of this case, Mori's
counsel spent an excessive and unreasonable amount of time on what are really routine and
simple tasks in any litigation. For example, Mori's lawyers expended 51.9 hours and $1 1,450.00
to review TJT's Complaint and to drafi an Answer to that Complaint.' Notably, Steven C. Smith
~
the claims at issue and the
devoted 46.2 hours and $10,395.00 to this task all by h i m ~ e l f .Given
nature of this case, the time spent attending to the pleadings in this case is grossly excessive and
must be reduced.
Apart from the amount of time and labor required for each task, this Court can
also analyze the skill requisite to perform the legal services rendered. See Idaho R. Civ. P.
54(e)(3). Thus, this Court can analyze whether legal tasks were delegated in a cost effective

See Exhibit A to Smith Aff., Time Entries 12/18/07 LMES, 1/3/08 LMES, 1/15/08
LMES, 1/17/08 LMES; see also Anderson Aff. at Exs. F, G, H, I, and M.
See Anderson Aff. at Exs. J and K.
' S e e Exhibit A to Smith Aff., Time Entries 6/04/07 SSMI, 6/05/07 TBC, 6/05/07 SSMI,
6/07/07 TBC, 6/07/07 SSMI, 6/08/07 SSMI, 611 1/07 SSMI, 6/13/07 SSMI, 6/13/07 GHAM,
6/18/07 SSMI, 6/18/07 GHAM, 6/19/07 SSMI, and 6/20/07 SSMI.
Id. at Time Entries 6/04/07 SSMI, 6/05/07 SSMI, 6/07/07 SSMI, 6/08/07 SSMI,
611 1/07 SSMI, 6/13/07 SSMI, 6/18/07 SSMI, 6/19/07 SSMI, and 6120107 SSMI.
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manner in determining whether to award Mori his legal fees. Mori's fee bill and the Affidavit of
Stephen C. Smith demonstrate that Mori seeks reimbursement for services rendered by partners,
associates, paralegals, and law students. Accordingly, Mori had a number of human resources
available to him and the tasks associated with this litigation should have been delegated in
accordance with generally accepted legal practices. Instead, it is clear that attorney Smith chose
to ignore the local practice and dominate the amount of attorney time spent on this matter,
notwithstanding the capable personnel available to him. Because attorney Smith elected to
perform routine and, in some cases, menial tasks suitable for associates, paralegals, and law
students, Mori's fee request must be reduced.
By simply reviewing the total amount of time charged by attorney Smith of
$81,318.00 in relation to $21,758.50 charged by the other partners, associates, paralegals, and
law students who worked on this matter, the Court can easily conclude that attorney Smith failed
to effectively and properly delegate tasks or inanage the costs of this litigation. For example,
attorney Smith expended 36.5 hours and 8,212.50 responding to TJT's first set of routine and
standard discovery requests without the assistance of any associate attorney.' Likewise, attorney
Smith expended 34.9 hours and $7,852.50 drafting routine discovery requests sent to TJT
There can be no doubt that answering and
without the assistance of any associate att~rney.'~
drafting discovery is well within the skill and ability of an associate attorney, including the
associate attorneys who charged time to Mori in this case.

' Id. at Time Entries 6/28/07 SSMI, 7/05/07 SSMI, 7/06/07 SSMI, 7/09/07 SSMI, 711 1/07
SSMI, 7/12/07 SSMI, 7/13/07 SSMI, 7/16/07 SSMI, 7/18/07 SSMI, 7/19/07 SSMI, and 7120107
SSMI.
Id. at Time Entries 7/24/07 SSMI, 7/25/07 SSMI, 7/26/07 SSMI, 7/27/07 SSMI, and
7/30/07 SSMI.
lo
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Mori also seeks charges for overhead and other tasks not properly chargeable by
attori~eys.Specifically, Mori's seeks reimbursement for 3.8 hours charged by a paralegal to
ensure that attorney Smith's computer could display live, real-time testimony during a
deposition." Additionally, Mori seeks fees charged by an associate for secretarial services to
create an index of documents, print cases, and assemble hearing binders.12 Costs for clerical
work are not properly chargeable by attorneys or paralegals. P.O. Ventures v. Loucls, 144 Idaho
233, 159 P.3d 870 (2007). Because these services are not properly chargeable as professional
services to any client, TJT should not be required to pay for them.
Apart

seeking recovery of overhead and attorney time spent performing

secretarial work, Mori also seeks to recover fees for time spent by law students who performed
work in this matter at a rate of $125.00/hour." When compared with the hourly rates of the
paralegals and associate attorneys who charged time in this matter, the rate of $125.00/hour is
excessive. For example, the highest rate charged by any paralegal in this matter was $120.00,
who, according to the affidavit of Stephen C. Smith possesses "significant experience with
commercial litigation." See Smith Aff., 7 5; Ex. A. Indeed, at least one "senior associate" who
charged time in this matter did so at a rate of $150.00/hour. See Smith Aff., 7 5, Ex A.
Accordingly, when viewed in light of the rates charged by experienced professionals or paraprofessionals, the rate of $125.00/hour for law student, non-attorney time is unreasonable. This
rate should not exceed $50.00/hour.

" Id. at Time Entries 9/10/07 DHEL, 9/12/07 DHEL, 9/13/07 DHEL, and 9/14/07 DHEL.
"Id. at Time Entries 10119107 LMES and 11/26/07 LMES.
l 3 Id. at Time Entries 6/13/07 GHAM, 6/14/07 GHAM, 6/15/07 GHAM, 6/18/07 GHAM,
and 7/16/07 GHAM.
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Mori also seeks to recover a significant amount of fees ($3,841.00) and costs
($570.26) associated with a failed trip to take deposition in Las Vegas, Nevada.I4 Specifically, in
early January 2008, TJT sought to depose Donna Sartini, Heath Sartini, and Steve Pompa who
are principals of Mori's employer. Mori's counsel represented that he could exercise a degree of
control over each of these witnesses such that he suggested each witness could travel to Las
Vegas, Nevada, from their respective residences in either Utah or California to be deposed.
Accordingly, at the suggestion of Mori's counsel, TJT's counsel traveled from Idaho to Las
Vegas, Nevada to conduct these depositions. Although TJT completed the deposition of Heath
Sartini, the other two witnesses-Donna

Sartini (owner and C.F.O. of Mori's new employer) and

Steve Pompa (President of Mori's new employer)-rehsed

to appear for their scheduled

depositions and refused to be deposed. Because counsel for TJT relied on Mori's counsel's
claim to be able to exercise control over all three witnesses and pursuant to the agreement with
counsel, TJT did not issue subpoenas for their depositions. When the latter two depositions did
not take place, TJT and Mori contacted this Court to explain the events that took place and to
request the trial be vacated to accommodate this discovery. Mori should not recover fees and
costs associated with this failed trip to Las Vegas, Nevada, when his agents and employer are
what caused his expense.
Finally, there exists a laundry list of tasks for which Mori has sought to recover
fees that either have nothing to do with this litigation or that never materialized in this matter.
Mori claims fees expended in relation to work that Hawley Troxell attorneys performed for
Mori's employer, West States Recycling, Inc. or West States Tire &Axle, that has nothing to do
l4 Id. at Time Entries 1/02/08 SSMI, 1/05/08 SSMI, 1/06/08 SSMI, 1/07/08 SSMI and
1/08/08 SSMI Client Charge.
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with Mori's defense of TJT's claims in this litigation.'' Along the same line, Mori claims
$2,242.80 in attorneys' fees and costs for an out-of-state meeting with Pat Bradley, a witness
who also has nothing to do with Mori's defense of TJT's claims in this litigation and who even
Mori acknowledges only "possibly" had knowledge of facts related to this action.16 Likewise,
Mori claims at least $3,525.00 in fees associated with setting up the deposition of Stewarl
Gardner in this action, which deposition never tookplace.17
In summary, in the event the Conil concludes that Mori is entitled to an award of
attorneys' fees, TJT respectfully requests that this Court to take into consideration the numerous
examples above demonstrating the unreasonableness of Mori's requested fee claim. In light of
the excessive time spent on menial tasks, the failure to delegate work in a cost effective manner,
charging professional rates for secretarial services, charging for overhead, and the other factors
identified above, TJT requests this Court to reduce Mori's fee request by fifty percent, i.e.,
$52,244.50. TJT also requests this Court to deny Mori's claim for an award of discretionary
costs because Mori has failed to offer any argument or otherwise demonstrate that such costs
were "necessary and exceptional costs reasonably incurred" as expressly required by Idaho Rule
of Civil Procedure 54(d)(l)(D).

Id. at Time Entries 7/13/07 SSMI, 7/13/07 SSMI, 7/16/07 GHAM, 7/17/07 SSMI,
8/29/07 SSMI, and 8130107 SSMI.
l5

''

Id. at Time Entries 8/27/07 SSMI, 9118107 SSMI, and 9/17/07 SSMI Client Charge;
Anderson Aff., Ex. L, Defendant's Mori's Respoilses to Plaintiff TJT's First Set of Discovery
Requests at 3.
l7 Id. at Time Entries 9125107 DHEL, 9126107 DHEL, 10119107 SSMI, 10122107 DHEL,
10123107 DHEL, 10124107 SSMI, 10125107 SSMI, 10125107 DHEL, 10126107 SSMI, 10126107
DHEL, 10129107 SSMI, 10129107 DHEL, 10130107 DHEL, 10131107 SSMI, 1013 1/07 LMES,
10131107 DHEL, 11106107 LMES, 11/09/07 LMES, and 11119107 DHEL.
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111.

CONCLUSION

For the foregoing reasons, TJT respectfully requests this Court to deny Mori's
Motion for Attomey Fees and Costs.
DATED this 10th day of March, 2008.

ktomeys for Plaintiff

T.J.T., INC.'S MEMORANDUM IN OPPOSITION TO
MOTION FOR ATTORNEYS' FEES AND COSTS - 18

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Case No. CV OC 0709799
Plaintiff,
VS.

ULYSSES MORI, an individual,

AFFIDAVIT OF TYLER J. ANDERSON
IN SUPPORT OF MEMORANDUM IN
OPPOSITION TO MOTION FOR FEES
AND COSTS

Defendant.
STATE OF IDAHO )
) ss.

County of ADA

1

TYLER J. ANDERSON, having been duly sworn upon oath, deposes and states
as follows:

AFFIDAVIT OF TYLER J. ANDERSON IN SUPPORT OF MEMORANDUM IN
Client 864962 1
OPPOSITION TO MOTION FOR FEES AND COSTS - 1

1.

I an an attorney-at-law duly licensed to practice in the state of Idaho and

before this Court, and am an associate of Moffatt, Thomas, Barrett, Rock & Fields, Chartered,
the attorneys of record herein for plaintiff T.J.T., Inc. ("TJT"). I have personal, firsthand
knowledge of the matters set forth in this Affidavit and, if called upon to do so, I could and
would competently testify thereto.
2.

Attached hereto as Exhibit A is a true and correct copy of Defendant's

Responses to Plaintifts Second Set of Discovery Requests that were served on January 29,2008.
3.

Attached hereto as Exhibit B are true and correct copies of the Notice of

Deposition (Larry Prescott) and the Amended Notice of Deposition (Larry Prescott).

4.

Attached hereto as Exhibit C are true and correct copies of the Notice of

Deposition (Terry Sheldon) and the Amended Notice of Deposition (Terry Sheldon).

5.

Attached hereto as Exhibit D are true and correct copies of the Notice of

Deposition (Mark E. Stevens) and the Subpoena directed to Mark E. Stevens.
6.

Attached hereto as Exhibit E are true and correct copies of the Notice of

Taking Deposition of Stewart Gardner, the Amended Notice of Talting Deposition of Stewart
Gardner, Second Amended Notice of Taking Deposition of Stewart Gardner, and the Subpoena
a n d Third Anlended Notice of Taking Deposition of Stewart Gardner.
7.

Attached hereto as Exhibit F is a true and correct copy of the Notice of

Deposition (Jerry Inouye).
8.

Attached hereto as Exhibit G is a true and correct copy of the Notice of

Deposition (Dwayne Ward).

9.

Attached hereto as Exhibit H is a true and correct copy of the Notice of

Deposition (Leo Randant [sic]).

AFFIDAVIT OF TYLER J. ANDERSON IN SUPPORT OF MEMORANDUM IN
OPPOSITION TO MOTION FOR FEES AND COSTS - 2
Client:864962.1

10.

Attached hereto as Exhibit 1is a true and correct copy of the Notice of

Deposition (Susan M. Allison).
11.

Attached hereto as Exhibit J is a true and correct copy of the Amended

Notice of Deposition of Ulysses Mori.
12.

Attached hereto as Exhibit I< is a true and correct copy of the Second

Amended Notice of Deposition Duces Tecum to Heath Sartini.
13.

Attached hereto as Exhibit L is a true and correct copy of Defendant's

Responses to Plaintiffs First Set of Discovery Requests that was served on July 18,2007.
14.

Attached hereto as Exhibit M is a true and correct copy of the Notice of

Deposition (Mike Godfiey).
Further your affiant sayeth naught.

SUBSCRIBED AND SWORN to before me this

wday of March, 2008
&

N@ARY P~BLIC
FOR IDMO
Residing at $e/iflR , I D I t
My Commission ~ x ~ i r k s7 /2?/-1~l-Z-

AFFIDAVIT OF TYLER J. ANDERSON IN SUPPORT OF MEMORANDUM IN
OPPOSITION TO MOTION FOR FEES AND COSTS - 3
Client:864962.1

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 10th day of March, 2008,s caused a true and
correct copy of the foregoing AFFIDAVIT OF TYLER J. ANDERSON IN SUPPORT OF
MEMORANDUM IN OPPOSITION TO MOTION FOR FEES AND COSTS to be served
by the method indicated below, and addressed to the following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

R

(
(
(
(

)

.S. Mail, Postage Prepaid
Hand Delivered
) Overnight Mail
) Facsimile

AFFIDAVIT OF TYLER J. ANDERSON IN SUPPORT OF MEMORANDUM IN
Client8649621
OPPOSITION TO MOTION FOR FEES AND COSTS - 4

Stephen C . Smith IS3 No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssrni@hteh.com
Attorneys far Defendant

IN THE DISTRICT COURT OF THE FOURTH JPX)ICIAL DISTRICT
OF THE STATE OF IDAKO, IN AND FOR THE COUNTY OF ADA

T.J.T., WC., a Washington corporation,
Plaintiff,
VS

1
)
1
)

.

)

ULYSSES MOM, an individual,

)

Case No. CV OC 0709799
DEFENDANT'S RESPONSES TO
PLAINTIFF'S SECOND SET OF
DISCOVERY REQUESTS

1

Defendant.

TO:

T.J.T., INC. AND ITS COUNSEL OF RECORD
COMES NOW Ulysses Mori, Defendant in the above-entitled action, by and through his

counsel of record, Hawley Troxell Ennis & Hawley LLP, and, in accordance with the
requirements of Rules 33 and 34 of the Idaho Rules of Civil Procedure, hereby files his response
to Plaintiff TT,J,T.,
hc.'s Request for Inspection Pursuant to Idaho Rule of Civil Procedure 34(a)
and Second Set of Discovery Requests.

E*\.&A
DEFENDANT'S RESPONSES TO PLAINTIFF'S SE
DISCOVERY REQUESTS - 1

OF

RECEIVED

JAN 2 9 2008

Unless otherwise specified, inspection and copying will be permitted as requested, except
that some other time and place which is mutually agreeable to the parties may be substituted for
the time and place specified in the request.
PRELIMINARY AND GENERAL OBJECTIONS
Defendant is engaged in continuing discovery in this case. Accordingly, all of the
responses contained herein are based upon such infonnation and documents as are presently
available to and specifically known to Defendant. Defendant therefore provides the following
responses to Plaintiffs discovery without prejudice to present at trial and/or arbitration further
documentary or oral evidence or proof not yet obtained or completed.
Each response is given subject to all appropriate objections (including, but not limited to,
objections of relevancy, materiality, propriety, authenticity, and admissibility) which will require
the exclusion or limitation of any statement contained or document referred to herein if the
statement were made or the document were offered in court. All such objections and grounds
therefor are reserved and may be interposed at the time of trial and/or arbitration. Except for
facts explicitly admitted herein, no admission of any nature whatsoever is to be implied or
inferred. Except for facts explicitly admitted herein, the fact that any request herein has been
answered shall not be taken as an admission, or concession of the existence, of any fact set forth
or assumed by each request, or that such answer constitutes evidence of any fact thus set forth or
assumed. All responses must be construed as given on the basis of present recollection.
Defendant objects to Plaintiffs Second Set of Discovery Requests to the extent Plaintiff
seek(s) information protected by the attomey/client privilege andlor the attorney work product
doctrine and to the extent Plaintiff attempts to impose obligations beyond those required by the
Idaho Rules of Civil Procedure. In particular, Defendant objects to the continuing nature of
DEFENDANT'S RESPONSES TO PLAINTIFF'S SECOND SET OF
DISCOVERY REQUESTS - 2

Plaintiffs discovery requests. Defendant will supplen~entits responses, if necessary, as required
by the Idaho Rules of Civil Procedure.
These General Objections are incorporated by this reference into each discovery
response.
INTERROGATORIES
INTERROGATORY NO. 12: Please identify all "electronic and data storage devices"
used by defendant Ulysses Mori to perform work for West States Recycling, Inc. andlor West
States Tire & Axle, including but not limited to hardware andlor peripherals attached to a
computer such as computer cases (desktop, tower, portable/laptop, all-in-one), fax machines,
Blackberry, external storage media, handheld device, personal digital assistant, mobile phone, or
other portable electronic device in the possession, custody, or control of defendant Ulysses Mori.
ANSWER TO INTERROGATORY NO. 12: Mori owns an HP Pavilion Entertainment
laptop. He owns no other computers. He also has a Blackberry cell phone.
INTERROGATORY NO. 13: For any "electronic and data storage device" identified in
Interrogatory No. 12, please list all internal or external hardware components (e.g., motherboard,
modem, NIC, etc.), removable media devices, software, and operating systems installed on such
"electronic and data storage device" beginning January 2007 to the present time.
ANSWER TO INTERROGATORY NO. 13: Mori does not know the details of his
computer sufficient to answer this Interrogatory.
INTERROGATORY NO. 14: Identify all employees employed by you, West States
Recycling, Inc., or West States Tire & Axle, from .January 2007 to the present time who are or
were responsible for managing your technology infrastructure that includes, but is not limited to,
sewers, or other network storage devices and related peripheral equipment, desktop computers,
DEFENDANT'S RESPONSES TO PLAINTIFF'S SECOND SET OF
DISCOVERY REQUESTS - 3

portable computers, laptop computers, local area networks and widc area networks (including
information about network infrastrncture), personal digital assistants, telephones, cellular
phones, and other similar electronic devices, all used in your normal course of business.
For each employee, please provide the following:
(c)

Name;

(d)

Title;

(e)

Job description;

(4

Department; and

(g)

Location.

ANSWER TO INTERROGATORY NO. 14: Defendant Mori does not employ any IT
professionals. He does not have access to the information requested as to West States Tire and
Axle or West States Recycling, Inc. This question should be directed to those entities or
witnesses at the deposition of Steve Pompa or Donna Sartini.
REQUESTS FOR PRODUCTION

REOUEST FOR PRODUCTION NO. 17: Please produce an Encase forensic image,
taken by an Encase trained person, of all hard drives of any "electronic and data storage device"
identified and permitted for inspection in InterrogatoryNo. 12 above.
RESPONSE TO REOUEST FOR PRODUCTION NO. 17:

Defendant Mori is

attempting to determine a method of examining the hard drive of his computer that protects
privileged and irrelevant material. When that information is obtained, this answer will be
supplemented. However, research has revealed that the "Encase" software costs approximately
$4,000 to purchase, to say nothing of the analysis, which also will be expensive.

DEFENDANT'S RESPONSES TO PLAINTIFF'S SECOND SET OF
DISCOVERY REQUESTS - 4

REQUEST FOR PRODUCTION NO. 18: Please produce tiff images of all infonnation
viewable or readable on any "electronic and data storage device" identified and permitted for
inspection in Interrogatory No. 12 above.
RESPONSE TO REQUEST FOR PRODUCTION NO. 18: See Response to Request for
Production No. 17.
REOUEST FOR PRODUCTION NO. 19: Please produce exact copies (i.e., bit-by-bit
copes [sic]) of all relevant disks, CDs, DVDs, or other removable media containing
electronically stored information created, reviewed, or received by defendant Ulysses Mori
related to this action beginning January 2007 to the present.
RESPONSE TO REQUEST FOR PRODUCTION NO. 19: See Response to Request for
Production No. 17.
REQUEST FOR PRODUCTION NO. 20: Please produce machine readable copies (i.e.,
electronic format and not a printout) of all database files, e-mail, or other files maintained on
servers or mainframe or minicomputers, containing electronically stored information related to
this action created, reviewed, or received by defendant Ulysses Mori, West States Recycling,
Inc., andor West States Tire & Axle related to this action beginning January 2007 to the present.
RESPONSE TO REQUEST FOR PRODUCTION NO. 20: See Response to Request for
Production No. 17.
REQUEST FOR PRODUCTION NO. 21: Please restore and produce all information
stored on any backup tape or e-mail sewer containing e-mail and other electronically stored
information related to this action during the period of January 2007 to the present time in the
possession, custody, or control of defendant Ulysses Mori, West States Recycling, Inc. andor
West States Tire &Axle.
DEFENDANT'S ReSPONSES TO PLAINTIFF'S SECOND SET OF
DISCOVERY REQUESTS - 5

RESPONSE TO REOUEST FOR PRODUCTION NO. 21: See Response to Request for
Production No. 17.
REQUEST FOR PRODUCTION NO. 22: Please produce exact copies (i.e., bit-by-bit
copies) of all data that was stored, received, downloaded, restored, reconstructed, removed,
deleted, salvaged, regenerated, and/or forensically extracted from the "electronic and data
storage devices" used by defendant Ulysses Mori related to this action beginning January 2007 to
the present.
RESPONSE TO REQUEST FOR PRODUCTION NO. 22: See Response to Request for
Production No. 17.
REOUEST FOR PRODUCTION NO. 23: Please produce copies of all documents
relating to the chain of custody with respect to any computer drive examined or copied by any
computer forensic examiner or other third-party technology provider with respect to the data that
was stored, retrieved, downloaded, restored, reconstructed, removed, deleted, salvaged,
regenerated, andlor forensically extracted from the computer devices used by defendant Mori
related to this action beginning January 2007 to the present.
RESPONSE TO REQUEST FOR PRODUCTION NO. 23: See Response to Request for
Production No. 17.
DATED THIS

of January, 2008.
HAWLEY.TROXELL ENNIS & HAWLEY LLP

DEFENDANT'S RESPONSES TO PLAINTIFF'S SECOND SET OF
DISCOVERY REQUESTS - 6

VERIFICATION
Ulysses Mori, being first duly sworn upon oath, deposes and says:
That he is the Defendant in the above-entitled action, that he has read the within and
foregoing Defendant's Responses To Plaintiffs Second Set Of Discovery Requests, and that the
statements therein contained are true.

Ulysses Mori

STATE OF IDAHO

1
) ss.

County of Ada

1

,a Notary Public, do hereby certify that on this
1,
-day of January, 2008, personally appeared before me Ulysses Mori, who, being by me
first duly sworn, declared that he is the Defendant in the foregoing action, that he signed the
foregoing document, and that the statements therein contained are true.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

Notary Public for Idaho
Residing at
My commission expires

DEFENDANT'S RESPONSES TO PLAINTIFF'S SECOND SET OF
DISCOVERY REQUESTS - 7

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this&day of January, 2008, I caused to be served a true
copy of the foregoing DEFENDANT'S RESPONSES TO PLAINTIFF'S SECOND SET OF
DISCOVERY REQUESTS by the method indicated below, and addressed to each of the
following:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

__ U.S. Mail, Postage Prepaid

>(Hand Delivered
-Overnight Mail
E - m a i l
Telecopy

,/(M

Stephen C. Smith

DEFENDANT'S RESPONSES TO PLAINTIFF'S SECOND SET OF
DISCOVERY REQUESTS - 8

Hawley Troxell

7/31/2007 9 : 3 8

PAGE

318

FAX:

(208)342-3829

Stephcn C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Slrcet, Suitc la00
P.O. Box 1617
~ i i s eI,D 83701-1617
Telephone: (208) 344-6000
Filosimile: (208) 342-3829
Email: ssmi@hteh.wm
Attorneys for Defendant

M THE DISTRICT COURT OF THE FOURTH NDIClAL DISTRICT
OF TH33 STATE OF XDAHO, IN AND FOR THE COUNTY OF ADA

ULYSSES MORI, an individual.
Defendant.

TO:

I
1
1

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on August 22,2007,

at the hour of 9:30 am., Defendant Ulysses Mori will take the deposilion of Larry PrescoU, at the
law omoes of Hawley Troxell Ennis & Harvley LLP, 877 Main STreet, Suite 1000, Boise, Idd~o,

before a court rcporter or notary public qualified lo administer oaths.
This deposition shall he taften pursuant to the Idaho RuIes of Civil Procedure.

NOTICE OF DEPOSITION GARRY PRESCOTT)

-1

Hawley Troxell

DATED THJS

7/31/2007 9:38

PAGE
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FAX:

(208)342-3829

a

day oFJuly, 2007.
HAWLEY TROXELL EbMIS & HAWLFY LLP

NOTICE OF DEPOSITION W

-

Y PRESCOTT) 2

Hawley Troxell

7/31/2007 9:38

PAGE

5/8

FAX:

(208)342-3829

CERTIFICATE OF SERVICE

3/

I HEREBY CERTIFY that on this
day o f July. 2007, I caused to be served a tme
copy of the foregoing NOTICE OF DEPOSITION (LAFSZY PRESCOTT) by the mcthod
indicated below, and addressed to each of fiat following:

-Tnhn
- --.
- C.
- Ward
-

-U.S.Mail. Postage. Prepaid

-

H a n d Delivered

James L. Martin
Tyler J. Anderson

O v e r n i g h t Mail

MOFFATT,T H O W ,BARRETT, ROCK &FIELDS, X Telewpy

CHARTEKED
101 S. Capitol Blvd.. 10th Fioor
P.O. Box 829
Boise, 11)93701

-

NOTICE OF DEPOSITION (LARRY PRESCO?T) 3

Hawley Troxell

9 / ?/ZOO7 2:17

PAGE
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F'Y:

(208)342-3829

Steplicn C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & H A W Y LLP
877 Main Street. Suite 1000
P.O. Box 1617
Boise. ID 83701-1617
~ e l e ~ h o n e(208)
:
344-6000
Facsimile: (208) 342-3829
Emnil: ssmi@htell.com
Attorneys for Defendant
IN THE D I S W C T COURT OF THE FOURTH SUDICIAL DISTRICT

OF THE STATE OF WAIIO, IN AND FOR TH33 COUNTY OF

T.J.T., INC., a Washington corporation,
Plaintiff.

ULYSSES M O W an individual,
Dcfendant.

TO:

)

1

' b ~

Case No. CV OC 0709799

)

1
)

1

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU. AND EACH OF YOU, WILL PLEASE TAKE NOTICE Uiat on September 14.

2007, at tile hour of S):30a.m, Defendant Ulysses Mori will take the deposition of Larry

Prcscott, at the law oELices of Harvlcy Troxell Ennis & Hawley LLP. 877 Main Street, Suite
1000, Boise, Idaho, beforc a court reporter or notary public qualified to administer oallis.

This deposition shall be taken pursuant to the Idaho RuIes of Civil Procedure.

AMENDED NOTICE OF DEPOSITION O;ARRY PRESCOTT) - 1

09/10/2007 MON 14:13 [TX/RX NO 88671 a 0 0 5

Hawley Troxell

9/'0/2007

DATED 'ELI$ d
y
a&
'

2:17

PAGE
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F A Y : (208)342-3829

of September, 2007.
HAWLEY TROXELL ENNlS Br. HAWLEY LLP

AMENDED NOTICE OF DEPOSlTION (LARRY P e S C O m - 2

09/10/2007 MON 14:13 [TX/RX NO 88671 a 0 0 6

9/'0/2007

2:17

7/7

PAGE

F A X...,: (208)342-3829

.~

--.

.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

-day of September, 2007,I caused to be served a

lruc copy of the foregoing AMENDED NOTICE OF DEPOSITION (LARRY PRESCOTT) by

thc method indicated below, and addressed to each of the following:
John C. Ward
James L.Martin
Tyler J. Anderson
MOFFATT, THOMAS, B
m
CHARTERED
101 S. CapiloI Blvd.. 10th Floor
P.O. Box 829
Boise. ID 93701

-U.S.Mail, Postage Prepaid
, ROCK & FIELDS.

H a n d Delivered
Overnight Mail
-Telccopy

-

ONA Court Re~ortinp
-

U.S. Mail, Postage Prepaid
-Hand
Delivered

I 11 Broadwav. Suite 133

O v e r n i g h t Mail
Tclecopy

P'MS 219

-

AMENDED NOTICE OF DEPOSrTION &ARRY PRESCOTT) - 3

09/10/2007 MON 1 4 : 1 3 [TX/RX NO 88671 @007

Hawley Troxell

PAGE

7/31/2007 9 : 3 8

6/8

FAX:

(208)342-3829

Stephen C. Sniilh ISB No.7336
HAWLEY TROXELL ENMS & HAWLEY LLP
877 Main Slscet. Suitc 1000
P.O. Box I617
Boise. ID 83701-1617
~elephone:(208)344-6000
Facsimile: (208)342-3829
Email: ssmi@hteh.com
Attorneys for Defendant

IN TE3E DISTRICT COURT OF T I I E FOURTH JUDICIAL DISTRICT
OF T I E STATE OF IVAHO. IN AND FOR TWE COUNTY OF ADA
T.J-T., INC, a Washington corporation,
Plaintiff,
vs.

ULYSSES MORI, an individual.
Defendant.

1

Case No. CV OC 0709799

)
)
)
1

NOTICE OF DEPOSITION m
SHEWON)

>

Y

1
)
)

>
TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on August 21,2007,

at tho hour of 950 am., Defendant Ulysses Mori wiIl take the doposition of Terry SLeldon, at
the law ofices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street. Suitc 1000. Boise,
Idaho. before a court reporter or notary public qualified to administer oaths.
This deposition shatl be taken pursuant to thc Idaho Rules of Civil Pmccdure.

-

NOTKCE OF DEPOSITION (TERRY SEXELDON) 1

Hawley Troxell

DATED THIS

PAGE

7/31/2007 9 : 3 8

7/8

FAX:

(208)342-3829

day ayffJIy, 200'7.

HAWLEY TROXELL ENNB & HA-

BY

-

NOTICE OF DEPOSITION (TERRY SHELDON) 2

LLP

Hawley Troxell

7/31/2007 9 : 3 8

PAGE

8/8

FAX:

(208)342-3829

CERTIFICATE OF SERVICE

.l?/

I HEREBY CERTIFY that on this
day of July, 2007, 1 caused to be served a true
copy o f the foregoing NOTICE OF DEPOSITION (TERRY SHELDON) by the method
indicated bclow, and addressed to each of the following:

-U.S.Mail, Postage Prepaid
-Hand Delivered

John C. Ward
James I,Martin
TyIer J. Anderson

MOWAlT, THOMAS. BARRETT, ROCK & FIELDS,
CHARTERED
101 S . Capitol Blvd., IOU1 Floor
P.O. Box 829
Boise, W 93701

-

NOTICE OF DEPOSlTION (TERRY SHELDON) 3

O v e r n i g h t Mail
Telaopy

Hawley Troxell

9/'0/2007

2:17

PAGE

2/7

FAY: (208)342-3829

--

-

Stephen C. Smilh ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1G17
Boise, ID 83701-1617
Telephone: (208)344-6000
Fncsimile: (208) 342-3829
Email: ssmi@itch.wm
Attorneys for Defendant

m THE DISTRICT

COURT OF THE FOURTII JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T.. INC., a Wnshington corporation,

1
1

1

CascNo. CV OC 0709799

vs.

)
)

AMENDED NOTICE OF DEPOSrrION
(TERRYSFIELDON)

ULYSSES MOM, an individual,

1
1

Plaintiff.

Defendant

)

1
)

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD

YOU,AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on September 13.
2007, at the hour of 930 a.m., Defendant UIysses Mort will take the deposition of Tcrry
Shctdon, at the law offices of Hawley Troxetl Ennis & Hawley LLP. 877 Main Street, Suite

1000. Boise, Idaho, before a court reporter or notnry public qualified to administer oaths.
This deposition shall be taken pursuant to the Idaho Rulcs of Civil Procedure.

-

aMENDED NOTICE OF DEPOSITION (TERRYSHELDON) I

09/10/2007 MON 1 4 : 1 3 [TX/RX NO 88671 m o o 2

Hawley Troxell

9/'0/2007

DATED
y a THIS
d ' &

2:17

of

F L Y : (208)342-3829

3/7

PAGE

200'7.

HAWLEY TROXELL ENNIS & H A W Y LLP

AMENDED NOTICE OF DEPOSITION

-

SRELD~N) 2

0 9 / 1 0 / 2 0 0 7 MON 14:13

[TX/RX

NO 88671 ROO3

Hawley Troxell

9/'3/2007

2:17

PAGE

FhY:

4/7

(2081342-3829

CERTIlFlCATE OF SERVICE

i E R E B Y CERTlFY that on this
day of September, 2007, I caused to be served a
tntc copy o f thc foregoing AMENDER NOTICE OF DEPOSITION (TERRY SI-XI3LDON) by
thc method indicated below, and addressed to each af the fallowing:
John C. W d
James L.Martin
Tyler J. Andccson
MOFFATT~THOMAS, BAR RE^: ROCK
CWTER13D
101 S. Capitol Blvd,, 10th Floor
P.O. Box 829
Boise, ID 93701
QNA Court Reporting
PMB 219
1I 1 Broadway, Suite 133
Boise, ID 83702

U.S. Mail, Postage Prcpaid
Hand Delivered
Overnight Mgil

FIELDS,

.

X Tclecopy

-U.S.
Mail, Postage Prepaid
Hand Delivered
Overnight Mail

Telecopy

,

-

AMENDED 'NOTICE OF DEPOSITION (TERRYSHELDON) 3

09/10/2007 ION 1 4 : 1 3 [TX/RX NO 88671 @I004

Hawley T r o x e l l

9/12/2007 1:12

PAGE
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FAX:

(208)342-3829

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & H A W Y LLP
877 Main Street, Suite 1000
P.O+ Box 1617
Boisc, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@htch.com
Attorneys for Defendant

IN THE D I S T R I ~
COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAJ30, IN AND FOR THE COUNTY OF ADA
T.J.T., INC.. a Washington corporation,
Plaintiff.
vs.
ULYSSES MORI. an individual,
Defendant.

TO:

)
)
)
)
)

Case No. CV OC 0709799
NOTICE OF DEPOSITION (MARKE.
STEVENS)

1
1
)
)

ALL PARTIES AND THEIR COiJNS?3L OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on Septclnbcr 21.

2007. at the hour of 10:OO a.m., Defendant Ulysses Mori will take the deposition of Murk E.
Stevens, at the law offices of Hawley TroxeIl Ennis & HawIcy LLP. 877 Main Street, Suite
1000. Boise, Idaho, before a court reporter or notary public qualified to administer oailm.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

-

NOTICE OF DEPOSITION (MARK E. STEVENS) 1

PAGE

9/X2/200'7 1:12

3/7

FAX: (208)342-3829

I

DATED TWIS
A TROXELL
~ Y
B r n & H A W Y LLP

~

N

I

~ttorney'sfar Defendant:

Hawley Troxell

9/12/2007 1:12

PAGE

417

FAX:

(208)342-3829

CERTIFICATE OF SERVICE;

I HBB.EBY CERTIFY that on thisay
of September, 2007, I ouuscd to bc served a
true copy of the foregoing NOTICE OF DEPOSlTION (MARK E. STEVENS) by the method
indicated below, and addressed to each o f the following:
John C. Ward
S m c s L.Martin
Tyler J. Anderson
MOFFA'IT, THOM[AS, BARReTT, ROCK & FIELDS,
CHARTERED
101 S. Caoitol Blvd.. 10th Floor
P.O. Box 529
Boise, W 93701

-

NOTICE OF DEPOSITION (MARK E. STEVENS) 3

U . S . Mail, Postage Prepaid

__ Hand Delivered
Overnight Mail
Telecopy

Hawley Troxell

9/12/2007 1:12

PAGE
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FAX: (208)342-3829

Stephcn C. Smith ISB No. 7336
HAWLEY TROXELL ENNB & HAWLEY LLP
877 Main Secct, Suite 3000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208)344-6000
Facsimile: (208)342-3829
Ernail: ssrni@teh.com
Attorneys for Defendant

EN THEi DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF TEXE STATE OF IDAHO, n\r AND FOR THE COUNTY OF ADA
T.J.T.. INC.,a Washington corporation,
Plaintiff,

)

1
1

Case No. CV OC 0709799

)

SUBPOENA

1

vs.
ULYSSES MOW an individual.
Dcfcndant

)

I

j

1

Tho State o f ldaho to: Mark E. Stcvcns
Fleetwood Homes
261 1 E. Cornstook
Nampa. I D 83687

YOU ARE C O W E D :
[

1 to appear in the Court at the place, date and time specified below to testify in the above

case.

[ x ] to appear at thc place, date and time specified below to testify at the taking of a deposition
in the above case.

-

SUBPOENA 1

Hawley Troxell

9/12/2007 1:12

PAGE
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FAX: ( 2 0 8 ) 3 4 2 - 3 8 2 9

[ ] to produce or permit inspection and copying of the following documents or objects.
including eleclronically stored information, at UIC place. date and time specified below. (list
documents o r objects)

[

1 to permit inspcction ofthe following premises at tlae date and timc specified below.

PLACE DATE AND TIMZ

Hawley Troxell Ennis & Haxvley, LLP
877 Main Street, Suitc 1000
Boise, ID 83701
September 21,2007 at 10:OO am.

You are further notified that if YOU fail to auwear at the c lace and time soecified above. o r to
produce or permit copying or il~s&ctionas spccificd a b o v ~ t h ayou
t
may bc Ilcld in ~ n t * . &of~ t
court and that the aggrievcd party may recover from you thc sum of $100 and all damages
- which
the party may s u s t a g by your faiiure io comply with ihis subpoena.
DATED this

-day of

,2007.

By ordcr of the court.

CLERK OF THE COURT

BY:
Deputy Clerk

SUBPOENA - 2

Hawley Troxell

9/12/2007 1:12
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FAX: (208)342-3829

mTLFICATE OF SERVICE

I HEREBY CERTIFY that on t h i s m y of September, 2007, I caused to be s
da
true copy ofthe foregoing SUSPOENA by the method indicated below, and addressed to each of
the foflowing:

-

John C. Ward
U.S. Mail,Postage Prepaid
James L. Martin
R a n d Delivered
TyIer J. Anderson
O v e r n i g h t Mail
MOFFAIT, T H O W , BARRETT, ROCK & FIEWS, -&.- Telecopy
CHAELTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

-

SUBPOENA 3

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant

T.S.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORI, an individual,
Defendant.

TO:

)
)

Case No. CV OC 0709799

)
)

NOTICE OF TAKING DEPOSITION OF
STEWARTGARDNER

1
)

1
. j

1
1

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on October 29,2007,

at the hour of 9:00 a.m., Defendant Ulysses Mori will take the deposition of Stewart Gardner, at
the offices of Carlsmith Ball, LLP, 444 S. Flower Street, Ninth Floor, Los Angeles, California,
before a court reporter, or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the California Rules of Civil Procedure.

NOTICE OF TAKING DEPOSITION OF STEWART GARDNER - 1

DATED THIS

ay of October, 2007.

HAWLEY TROXELL ENNIS & HAWLEY LLP

~ t t o r n e bfor ~ e f e n & n t

NOTICE OF TAKING DEPOSITION OF STEWAJXT GARDNER - 2

CERTIFICATE OF SERVICE

.I HEREBY CERTIFY that on this

day of October, 2007, I caused to be served a true
copy of the foregoing NOTICE OF TAKING DEPOSITION OF STEWART GARDNER by the
method indicated below, and addressed to each of the following:
John C. Ward
J U.S. Mail, Postage Prepaid
James L. Martin
-Hand Delivered
Tyler J. Anderson
-Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, -Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
WATSON CSR, TNC.
1545 Sawtelle Boulevard, Suite 26
Los Angeles, CA 90025

/ U.S. Mail, Postage Prepaid
-Hand Delivered
-Overnight Mail
Telecopy

NOTICE OF TAKING DEPOSITION OF STEWART GARDNER - 3

-

RECEIVED

OGT 3 1 2807
MOFiiATT, ~l1OMIIS,BARRETT,
ROCK FIELDS.
cnm

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

)

Case No. CV OC 0709799

)

AMENDED NOTICE OF TAKING
DEPOSITION OF STEWART
GARDNER

1

VS.

1

ULYSSES MOM, an individual,

1

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on November 13,

2007, at the hour of 10:OO a.m., Defendant Ulysses Mori will take the deposition of Stewart
Gardner, at the offi:ces of Carlsmith Ball, LLP, 444 S. Flower Street, Ninth Floor, Los Angeles,
California, before a court reporter, or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the Califonlia Rules of Civil Procedure.

AMENDED NOTICE OF TAI(ING DEPOSITION OF STEWART GARDNER 1
42746 0002.1080964 1

DATED THIS

day of October, 2007.

HAWLEY TROXELL ENNXS & HAWLEY LL?

AMENDED NOTICE OF TAKING DEPOSITION OF STEWART GARDNER 2

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on thist% day of October, 2007,I caused to be served a true
copy of the foregoing AMENDED NOTICE OF TA.K.lIW.3 DEPOSITION OF STEWART
GARLINER by the method indicated below, and addressed to each of the following:

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

John C. Ward
James L. Martin
Tyler 5. Anderson .
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

d'

WATSON CSR, ICNC.
1545 Sawtelle Boulevard, Suite 26
Los Angeles, CA 90025

J U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

AMENDED NOTICE OF TAXUNG DEPOSITION OF STEWART GARaNER 3

l j

iiawley Troxell

/2008 1 : 3 0
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: (208)342-3829

Stcphen C. Smith ISB No. 7336
FWWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street. Suitc 1000
P.O. Box 1617
Boisc ID 83701-1 617

AtZorncys for Defendant

IN THEl DI!TiXICX COURT OF THE3 FOURTH JUDICItV, DISTRXCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation.

Plaintiff,
vs.

ULYSSES MORI, an individual,
Defendant
TO:

1
)
1

Case No. CV OC 0709799

)
)
)

SECOND AMENDED NOTICE OF
TAKXNG DFPOSITION OF STEWART
GARDNER

>
j

.>
)

ALL PARTIES AND THtilR COUNSEL OF RECORD
YOU. AND EACE OF YOU, WILL PLEASE TAKE NOTICE chat on February 11.

2008, at the hour of 10:00am., Defendant Wysscs Mon' will take tho deposition of Stewart
Garrlner, at tho offices of Carlsmith Ball. LLP. 444 S. Flower Strect. Ninth Floor, Los Angeles,

California, before a court rcpo2ter, or notary pubIic qonlified to adminisfer oaths.

This deposition shall be takenpursuant to (heCalifornia RuIes of Civif Procedure.

SECOND AMENDED NOTICE OF TAKING DEPOSITION OF STEWART
GARDNIER I

-

1/

/2008 1:30
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F-

.

(208)342-3829

SECOND AMENDED NOTICE OF TAKINO DEPOSITION OF STBWART
G B m - 2

Hgwley- Troxell

1/

/ZOO8 1:30

PAGE
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F-

.
I

(208)342-3829

CERTIFICATE OF SERVICE

-

I HEREBY CERTIFY that on this/&ay
of January, 2008. I caused to be served a true
copy of the foregoing SECOND AMENDED NOTICE OF TAKING DEPOSITION OF

STEWART GARDNER by the method indicated below, and addressed to each of the folIowing:
John C. Want
James L. Martin
TyIer J- Anderson
MOWATT. THOMAS, BARREIT, ROCK &FIELDS.
CkBUtTEFiEW
101 S . Capitol BIvd., 10th Floor
P.O. Box 829
Boise. ID 93701
WATSON CSR, INC.
1545Sawtclle Boulevard, Suite 26
Los AngeIes, CA 90025

U.S. Mail Posfage Pmpilid
H a n d Delivered
O v e r n i g h t Mail
-2&Tclewpy

U.S. Maif, Postage Prepaid
Hand Delivered
O v e r n i g h t Mail

SECOND AMENDED NOTICE OF TAKING DEPOSlTION OF STEWART
GARDNER 3

-

Hawley Troxell

/ Z O O 8 1:30

lh
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.' I208)342-3829

,j

877 Matn Street, Suite 1000

P.0. Box 1617
Boise. Idaho 83703-1 617
(208)34443000 T=ax f208)342-3829
w-hteh.com

FACSIMILE COVERSHEET

Date:
Pile No.:

January 10.2008
4274G-0002

TO=

Tyler J-Andcrson
Muffaft Thomas Barrctt Ruck & Flclds
(208) 38s-5347
Main No,: (208) 345-2000

Finn :

Pax:
T o:
Firm:

- From:
Re:

Pages (Trtcluding Cover Page]:

J ~ ~ n L.
c sMartin
Moffatt Thornns Barrctt Roclc 22 Fialds
(208) 385-5384
Main No.:

Stephcn C. Smith

Esnnil:

4

-

(208)345-2000
SSMT@X-rrBH.COM

TYT. Ihc./(/ysssos M i d

Attached please find the following:

I. Deposition Subpocna for~PersonalAppearance; and
2.Second Amcndcd Notice of Deposition of Stewart Gordner.

Original Will Not B e Sent
CALL BACK' Xf

the trnfismidon lo yau was incornplctc or not legible, pleasc call Ihc individual abovc
listed at [208) 344-5000 or call thc FAX operator at (208) 344-GQOO.

Confdmffallty NotJce: TMs.massaqe Is lntendod only for tho use af the fndtvldual or antity to which It is
addrossad and mav contaln fnforma_tfonthat is urivlleqod. conffdentbl. and exompt from disclosure under
aapfltjblo law. tf the neaderof lhfs mcrssaae i s not the Intended redpied. or the emaloyee or aaent ~ s ~ b n s i bfloe
r
dclivcthg Ura message to the intended mcl~ienf,
you are irereby notfied that any 4 l s ~ e ~ l n a t l a n . ~ i s ~ b &or
on,
~pying
of Ulfs mmunfcaUora is sSricUy prohtbiled. ifyou have d v e d IhTs mmrnunlca@lonin enat, ~ ~ ? Z X MnuUfy us

frnmcdlatelyby leieptlana and return the odginal message to us at the above address vfa the US Postat Service.
Thank yaw.

..

1/

Hawley Traxell

/ZOO8 1:3Q
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r

(208)342-3829

SUBP-OdS

- StcpEtcn F,Schosbcrgcr, GnlffomIa Bnr No. 178494

A ~ L W O R P I W W ~ ~ A ~ ~ ~ H ~ Y ~ ~ B ~ ( ~ ~ D U ; M . M ~ ~ ~ L .

ma camruse a u l ~

EfAtNLEY TROXEW, ENNfS & HAWLEV, LLP
817 MAN ST, STE low. P.O. aox 1617

---

&rni&ht&.com
UIysscs Mod

m"rrr+saud:

~wumwm

SUPBEUOR CQURTQE CAUFORNW COUMTY OF

mem-ess

OR(\NCJE

700 C ~ W C
~ D R RI WESC
~
P.0. BOX 83 8
SANTA ANA. Cn 92702

~~~P~

CEWIlUL JUSI1CBCENTER

c~wxsc-e:

PVUNTIFFIPE'iTTIONER:

TJT. Mc.

D w E N m tR B r n N O r n

ULYSsEs MOW

OEPQSITION SUBPOENA
FOR PEEWONAL APPEARANCE

1

CmEWWBGR

MCC19857

I
I
THE PEOPLE OF THE S T A R QF CAUFORNIA, TO faam& address, and fe&phana numberof deponon?, Kknown)'.
StGjrdncr, 938 S Ilh Street, Huntington L?cach.Cn 92648

1

¶.YOU A m ORDERED TO APPEAR IN P E R S O N T O TESTiFYAS A WfTTSESS fn &Is actloft a t tho foltanrFng date*h e , and plaea:
Date: February 21,2008
xm" IG:00 am.
4tW-Z
Carlsmith Ball, UP.444 S. N o w e S W t , 9th F i o o r , ~ h s
Angclcs, CA 9007 I

a

As a deponent who Is not a ne-8
person. you are m-dtmxf to designate cno ar more persans to testify an your behalf as
to Ihe matters described In item 2 (CodeChr. Pmc. g 2M5.22qa)(B).)
Thls deposson will be rrxordEd stcmographfcally . pJ
i thcough Ure lnstant viswt display af testimony.
and by
tf audiolapi 0 vfdaotapa
Thls vfdeobpe deposWan Is intended for posslbla use at fdal uncdar Code of Ckra Pmcsrdurtf sedlan 202SSZEyd).

b.
G

2-

a
a

lf thewftncss £sa representative &a bushass or ofherentity. (ha malters upen.whkh -witness

is to be examlned am as

follows:

3. At (Re bapasibbn, ywr w8I be wkedquosfihs uncleroatb. CPuasfionsarid enswsrs iup n%xuded&tmogrop&?caNy at #a &po~~lkw
jatwfhoynrrr Lransufbadforpossfbl~usaatCrZBL Y o y m a y i s a d t h e r ~ r t ~ a n d d t a n g
anytnoonocf
e
answ8csbeMveyuu
Youom emYkfto mceh iMtnass fitrs aml #&age aduaKytiavs)rodtwih ways. ?7temaney must be pnrpnrd,
at
+yt
the
Ibe crplWn oflhoparfygiur- n a W dlhe d#p&mm.dther wflh savftx olLhk subpame or at Ule #me ofUre defmsE.bn.
DISOBEDENCEOF 'fillsSUBPOENA MAY BE PtrNlStiED AS CONlEIVIPTBYn-IW COURT, YCIU WILL ALSO BE U B L E
PORTIfESUM OF F I V E HUNDRED DOLLARS AND ALL DAMAGES REStltTiNG FROM YOUR FAILURE TO OBEY.

Data Cssuod: January 9.2008

Alan Sister
trYee OR PRD(TN*UO

~Wft.EOFPEfZSWIShNbSV6~

Chief Executive OfEcer
(hDorM-onR=m#
F

-

C

.

E

I

~

~

b

~

stntwtSwUJ;LCIY(.aml
i-i2- ~R*v-~ ~ n u a1.r y
z

~

a q

DEPOSITION SUBPOENA
~
~
~
FOR PERSONALAPPEARANCE

Pam1 *!2
cad.ol~r(l~mm&m.
~

~

@mnait01d*Se4eiT.l
--c~ga

l

Q

H a w l e y Troxell

1/27/2008 1:48
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F A V . (208)342-3829

Stcphcn C. S m i t l ~
I S 5 No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Strcct. Suitc 1000
P.O. Box 1617
Boise, 03 83701-161 7
Tclcphonc: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssrni@l1tc1l.com
Attorneys for Dcfcndant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF TI-IE STATE OF IDAHO, IN AND FOR THE COUNTY O F ADA

T.J.T., WC., n Washington corporalion.
Plaintiff,

1
'I

vs .

j

ULYSSES MORI. nn individual,

TO:

)
)

1

Case No. CV OC 0709799

THIRD M E N D E D NOTICE O F
TAKING DEPOSITION OF STEWART
GARDNER

ALL PARTIES AND THEIR COUNSEL O F RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on Fcbn~ary11,

2008, at tho hour o f 10:OO a.m., Dcfcndant Ulyssos Mori will takc thc deposition of Stewart
Gardncr, at the officcs of Scvcrson and Werson, 19I00 Von Kam~an.Suite 700, lrvinc,
CaIifornia 92612, bcforc a court reporter, or notary public qualified to administer oaths.
This deposition shall be takcn pursuont to tho California Rulos of Civil Procedure.

THIRD AMENDED NOTICE OF TAKING DEPOSITION OF STEWART
GARDNER I

-

42748.0002 1130888.3

0 1 / 2 2 / 2 0 0 8 TUE 1 3 : 4 4 [TURK NO 5 3 5 0 1 a 0 0 3

DATED THIS &day

of January, 2008.
HAWLEY TROXELL ENNIS & NAWLEY LLP

THIRD AMENDED NOTICE OF TAKING DEPOSITION OF STEWART
GARDNER 2

-

0 1 / 2 2 / 2 0 0 8 TUE 1 3 : 4 4 ITX/RX NO 53501 @I004

H-awley Troxell

1/27/2008 1:48
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FAX:

(208)342-3829

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on t h i s 2 2 day o f January, 2008. I caused to be served a true
copy o f the foregoing THlXD AMENDED NOTICE O F TAKING DEPOSITION O F
STEWART GARDNER by t h e m e h o d indicated below, and addressed to each of the following:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATI'. THOMAS, B ~ T I ' ROCK
,
CHARTERED
101 S . Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
WATSON CSR, INC.
1545 Sawtcllc Boulevard, Suite 26
Los Angelcs, CA 90025

-U.S.

Mail. Postage Prepaid

-Hand Delivered
FIELDS,

-Ovcmight Mail

JTCICCO~~

-U.S. Mail. Postage Prepaid
-Hand Delivered
Overnight Mail

J Telecopy

h M

Stephen C. SnlXil

THIRD AMENDED NOTICE O F TAKING DEPOSITION OF STEWART
GARDNER 3

-

0 1 / 2 2 / 2 0 0 8 TUE 1 3 : 4 4 [TX/RX NO 53501 a 0 0 5

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
lmes@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORI, an individual,

1
)
1

Case No. CV OC 0709799

)
)

NOTICE OF DEPOSITION (JERRY
INOUYE)

)

1

Defendant.

j
TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 16,2008,

at the hour of 10:30 a.m., Defendant Ulysses Mori will take the deposition of Jerry Inouye, at the
law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise, Idaho,
before a court reporter or notary public qualified to administer oaths.

RECEIVED

JAN O 3 2009
WFFATT, THOMAS, BARRETI
RDCK & FIELDS, CHTD.

NOTICE OF DEPOSITION (JERRY INOUYE) - 1
42746000211119391

This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure. Attached
as Exhibit A is a true and correct copy of the subpoena to be served upon Jerry Inouye, which
designates tlie materials that have been requested to be produced.

DATED THIS

day of January, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

~ t & m & for ~ e f e h a n t

NOTICE OF DEPOSITION (JERRY INOUYE) - 2

CERTIFICATE OF SERVICE

$&

I HEREBY CERTIFY that on this -day of January, 2008,I caused to be served a true
copy of the foregoing NOTICE OF DEPOSITION (JERRY INOUYE) by the method indicated
below, and addressed to each of the following:

-U.S. Mail, Postage Prepaid
John C. Ward
James L. Martin
_rh Hand Delivered
Tyler J. Anderson
Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, -Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise. ID 93701

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAMJLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.

ULYSSES MORI, an individual,
Defendant.

1
)
)
)
)

Case No. CV OC 0709799
SUBPOENA FOR DEPOSITION AND
PRODUCTION OF D O C W N T S

1
1
j
1

The State of Idaho to: Jerry Inouye
Treasure Valley Homes, Inc.
4665 Chinden Blvd.
Boise, ID 83714
YOU ARJ? COMMANDED:
[ ] to appear in the Court at the place, date and time specified below to testify in the above
case.

[ x 1to appear at the place, date and time specified below to testify at the taking of a deposition

:..A,-.

.,

.--.

[ x ] to produce or permit inspection and copying of anv and all documents or objects, including

electronically stored information, related to Ulvsses Mori or West States, at the place, date and
time specified below.
[

1 to permit inspection of the'following premises at the date and time specified below.

PLACE DATE AND TIME:

Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Suite 1000
Boise, ID 83701

You are further notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
court and that the aggrieved party may recover from you the sum of $100 and all damages which
the party may sustain by your failure to comply with this subpoena.

By order of the Court.

DATED THIS

day of ~anuary,2008.
/

OXELL E M S & HAWLEY LLP

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@,hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,

1
)
1

Case No. CV OC 0709799

VS.

)
)

SUBPOENA FOR DEPOSITION AND
PRODUCTION OF DOCUMENTS

ULYSSES MORI, an individual,

Z

Plaintiff,

Defendant.

)

1

The State of Idaho to: Jerry Inouye
Treasure Valley Homes, Inc.
4665 Chinden Blvd.
Boise, ID 83714
YOU ARE COMMANDED:
[ ] to appear in the Court at the place, date and time specified below to testify in the above
case.
[ x ] to appear at the place, date and time specified below to testify at the taking of a deposition
..1

A
,
.

. -1. ....

-

..
.

[ x ] to produce or permit inspection and copying of any and all documents or objects, including
electronicallv stored information, related to Ulysses Mori or West States, at the place, date and
time specified below.
[ ] to permit inspection of the'following premises at the date and time specified below.

PLACE DATE AND TIME:

Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Suite 1000
Boise, LD 83701
January 16,2008 at 10:30 a.m.

You are further notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
court and that the aggrieved party may recover fiom you the sum of $100 and all damages which
the party may sustain by your failure to comply with this subpoena.
By Order of the Court.
DATED THIS

A

day of January, 2008.

HAWL8Y XROXELL ENNIS & HAWLEY LLP

Stephen C. Smith, ISB No. 7336
Loren I<. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@,hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

)
)
)

)

vs.

Case No. CV OC 0709799
NOTICE OF DEPOSITION (DWAYNE
WARD)

ULYSSES MORT, an individual,

o

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 16,2008,

at the hour of 8:00 a.m., Defendant Ulysses Mori will take the deposition of Dwayne Ward, at
the law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise,
Idaho, before a court reporter or notary public qualified to administer oaths.

This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure. Attached
as Exhibit A is a true and correct copy of the subpoena to be served upon Dwayne Ward, which
designales the
DATED THIS

e been requested to be produced.
day of January, 2008.

CERTIFICATE OF SERVICE

31$~

of January, 2008, I caused to be served a true
I HEREBY CERTIFY that on this copy of the foregoing NOTICE OF DEPOSITION (DWAYNE WARD) by the method indicated
below, and addressed to each ofthe following:
John C. Ward
-U.S. Mail, Postage Prepaid
James L. Martin
_d_ Hand Delivered
Tyler J. Anderson
-Overnight Mail
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
1mes~hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

ULYSSES MORI, an individual;
Defendant.

The State of Idaho to:

C. Dwayne Ward
For-ward Homes, Inc.
65 12 E Cleveland Blvd
Caldwell, ID 83607

7908 Thunder Mountain
Boise, ID 83709

)
)
)

Case No. CV OC 0709799

)

SUBPOBNA FOR DEPOSITION AND

1

?

)

YOU ARE COMMANDED:
[ ] to appear in the Court at the place, date and time specified below to testify in the above
case.

[ x ] to appear at the place, date and time specified below to testify at the taking of a deposition
in the above case.
[ x ] to produce or permit inspection and copying of anv and all documents or objects,
including electronically stored information. related to Ulysses Mori or West States, at the place,
date and time specified below.
[ ] to pennit inspection of the following premises at the date and time specified below.

PLACE DATE AND TIME:

Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Suite 1000
Boise, ID 83701
January 16,2008 at 8:00 a.m.

You are further notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
court and that the aggrieved party may recover from you the sum of $100 and all damages which
the party may sustain by your failure to comply with this subpoena.
By Order of the Court.
DATED THIS

&

day of January, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
I-IAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi62hteh.com
Imes@,hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE?FOURTH JUDICJAL. DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.

)
)

Case No. CV OC 0709799

)
)

SUBPOENA FOR DEPOSITION AND
PRODUCTION OF DOCUMENTS

ULYSSES MORI, an individual,
Defendant.

)

The State of Idaho to:
C. Dwayne Ward
For-ward Homes, Inc.
6512 E Cleveland Blvd
Caldwell, ID 83607

7908 Thnnder Mountain
Boise, ID 83709

RECEIVED

JAM 0 3 2007

YOU ARE COMMANDED:
[ ] to appear in the Court at the place, date and time specified below to testify in the above
case.
[ x ] to appear at the place, date and time specified below to testify at the taking of a deposition
in the above case.
[ x ] to produce or permit inspection and copying of any and all documents or obiects,
including electx-onically stored information, related to Ulysses Mori or West States, at the place,
date and time specified below.
[ ] to permit inspection of the following premises at the date and time specified below.

PLACE DATE AND TIME:

Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Suite 1000
Boise, I
D 83701
January 16,2008 at 8:00 a.m.

You are further notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
court and that the aggiieved party may recover from you the sum of $100 and all damages which
the party may sustain by your failure to comply with this subpoena.
By Order of the Court.
DATED THIS

$

day

January, 2008.
HAWLEY TROXELL ENMS & HAWLEY LLP

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICJAL DISTRICT
OF THE STATE OF IDMIO, IN AND FOR THE COUNTY OF ADA
T.J.T., mC., a Washington corporation,
Plaintiff,

)

1
1

Case No. CV OC 0709799

)

NOTICE OF DEPOSITION (LEO
RANDANT)

VS.

ULYSSES MOM, an individual,
Defendant.

TO:

j

1
1
)

ALL PARTlES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 17,2008,

at the hour of 1:30 p.m., Defendant Ulysses Mori will take the deposition of Leo Randant, at the
law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise, Idaho,
before a court reporter or notary public qualified to administer oaths
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

,

i

\

\

RECE~VED

DATED THIS

4

day of Jmuary, 2008.

CERTIFICATE OF SERVICE

&

I HEREBY CERTIFY that on this -day of January, 2008, I caused to be served a true
copy of the foregoing NOTICE OF DEPOSITION (LEO RANDANT) by the method indicated
below, and addressed to each of the following:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

__ U.S. Mail, Postage Prepaid

J Hand Delivered
-Overnight Mail
-Telecopy

Stephen C. Sniith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssrni@hteh.com
Imes@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORT, an individual,

1
)
1
)
)
)

CaseNo. CV OC 0709799
SUBPOENA FOR DEPOSlTION

)

Defendant.

The State of Idaho to:
Leo Randant
3 164 Frozen Dog Rd
Emmett, ID 83617
YOU A R E COMMANDED:
[ ] to appear in the Court at the place, date and time specified below to testify in the above
case.
[ x ] to appear at the place, date and time specified below to testify at the taking of a deposition
in the above case.

[ ] to produce or permit inspection and copying of documents, at the place, date and time
specified below.
[ 1to permit inspection of the following premises at the date and time specified below.

PLACE DATE AND TIME:

Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Suite 1000
Boise, ID 83701
January 17,2008 at 1:30 p.m.

You are further notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
court and that the aggrieved party may recover kom you the sum of $100 and all damages which
the party may sustain by your failure to comply with this subpoena.
By Order of the Court.
DATED TITIS

day of January, 2008.

I?

HAWLEY R XELL ENNIS & HAWLEY LLP

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL E M S & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, TC) 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@hteh.com
..

Attorneys for Defendant

IN THE DISTRICT COURT OF T m FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC.,
a Washington corporation,
Plaintiff,
VS.

ULYSSES MORT, an individual,
Defendant.

)
)

1
)
)
)

Case No. CV OC 0709799
SUBPOENA FOR DEPOSITION

)

j

1

The State of Idaho to:
Leo Randant
3 164 Frozen Dog Rd
Emmett, ID 83617
YOU ARE COMMANDED:
[ ] to appear in the Court at the place, date and time specified below to testify in the above
case.
[ x 1to appear at the place, date and time specified below to testify at the taking of a deposition
in the above case.

n;r~@$iVEgg

[ J' to produce or permit inspection and copying of documents, at the place, date and time
specified below.
[ ] to pennit inspection of the following premises at the date and time specified below.

PLACE DATE AND TIME:

Hawley Troxell Ennis & Ilawley, LLP
877 Main Street, Suite 1000
Boise, ID 83701
January 17,2008 at 1:30 p.m.

You are W e r notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
cowl and that the aggrieved party may recover from you the sum of $100 and all damages which
the party may sustain by your failure to comply with this subpoena.
By Order of the Court.
DATED THIS

day of January, 2008.
XELL E M S & HAWLEY LLP

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL ENNS & HAWZ,EY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssrni@hteh.com
lmes@hteh.com
Attorneys for Defendant
IN TEE DISTRICT COURT OF THE FOURTH JUDIClAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,

1

Plaintiff,

)
)
)
)

VS.

ULYSSES MORI, an individual,

Case No. CV OC 0709799
NOTICE OF DEPOSITION (SUSAN M.
ALLISON)

j
1

Defendant.

TO:

ALL PARTlES AND THEIR COUNSEL OF RECORD
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 16,2008,

at the hour of 1:30 p.m., Defendant Ulysses Mori will take the deposition of Susan M. Allison, at
the law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise,
Idaho, before a court reporter or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.
\

r

\ --r

a c r ~ I \ I F n

DATED THIS

of January, 2008.

+

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this -day of January, 2008,I caused to be served a true
copy of the foregoing NOTICE OF DEPOSITION (SUSAN M. ALLISON) by the method
indicated below, and addressed to each of the following:
John C. Ward
U.S. Mail, Postage Prepaid
James L. Martin
J and Delivered
-Overnight Mail
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, -Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, D93701

John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
M O F F A n , THOMAS,
BARRETT,ROCK&
FIELDS,CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffatt.com
jlm@moffatt.com
tya@moffatt.com
17-432.31
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

/

Case No. CY OC 0709799
AMENDED NOTICE O F DEPOSITION
OF ULYSSES M O M

ULYSSES MORI, an individual,
Defendant.
PLEASE TAKE NOTICE that Plaintiff, T.J.T., kc., by and through its counsel of
record, will take testimony upon oral examination of ULYSSES MOM, pursuant to the Idaho
Rules of Civil Procedure and other applicable rules. Said deposition will occur before an officer
authorized to administer oaths in and for the state of Idaho, on Wednesday, August 15,2007,

.

L

commencing at 9:00 a.m., and continuing thereafter from day to day until completed, at the
offices of Moffatt, Thomas Barrett, Rock & Fields, Chartered located at 101 S. Capitol
Boulevard, 10th Floor, Boise, Idaho, at which time and place you are notified to appear and take
such part in the examination as you may deem proper.

DATED this 30th day of July, 2007.

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 30th day of July, 2007, X caused a true and
correct copy of the foregoing AMENDED NOTICE OF DEPOSfTION OF ULYSSES MORI
ta be served by the method indicated below, and addressed to the following:
Stephen C. Smith
HAWLEY
TROXELL
E ~ I&SHAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701- 1617
Facsimile (208) 342-3829

( ) U.S. Maif, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail
(J~acsimile

Ty6er J. Anderson

JAN

0 4: 2008

John C. Ward, ESB No. 1146
Jmes L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MOFFATT,
THOMAS,
BARRETT,
ROCK&
FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83 70 1
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@rnoffatt.com
j lm@maffatt,cum
tya@moffatt.cam
17432.31
Attorneys for Plaintiff

XN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T.,IN%.,
a Washington corporation,
Case No. CV OC 0709799

Plaintiff,
VS.

ULYSSES MORT, an individual,

SECOND AMENDED NOTICE OF
DEPOSITION DUCES TECUM TO
HEATH SARTINI

Defendant.

TO DEFENDANT AND HIS COUNSEL OF RECORD:
PLEASE TAKE3 NOTICE that T,J.T., Inc. ("TJT") by and through undersigned

f&3

counsel will take testimony upon oral examination of HEATH SAKTINL pur~ivntto the Idaho

0

Ruler of Civil Procedure and other applicable rules.

Said deposition will commence at 1:30 p.m. on Monday, January 7,2008,
before a certified court reporter or some other officer authorized to administer oaths, and will
continue thereafter from day to day until completed, at the Palace Station Hotel, located at 241 1
W. Sahara Avenue, Las Vegas, Nevada 89102, at which time and place you are notified to

appear and take such part in the examination as you may deem proper
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the items listed in Exhibit A to this Notice,
DATED this 3rd day of January, 2008.

Aitorneys for Plaintiff

EXHIBIT A

DEFINITIONS
1.

The words "you," "your" and "yours," mean the above-named defendant,

Ulysses Mori, or any person acting or purporting to act on behalf of the above-named defendant
or his agents, including hut not limited to his attorneys, consultants, experts, investigators or
other persons.

2.

The word "person" means any natural person, corporation, partnership,

joint venture, limited liability company, proprietorship, governmental, business or other entity.

3.

The words "know" or "knowledge" include within their meaning first-

hand knowledge, or information derived from any other source, including, but not limited to,
hearsay knowledge,
4.

The words "relates to" or "relating to" shall be deemed to mean and

include the following terms: regards, describes, involves, compares, correlates, mentions,
connected to, refers to, pertains to, contradicts, or comprises.

5.

The words "and" and "and/or3' and "or" shall each be deemed to refer to

both their conjunctive and disjunctive meanings, being construed as necessary to bring within the
scope of the request all information and documents which would otherwise be construed as being
outside the request.
6.

The word "any" shall mean "each and every" and "all" as well as "any

one," and "all" shall mean "any and all."
7.

The word "contact" shall mean any and ail forms of communication

including without limitation physical meetings, video conferences, telephone conversations,

facsimile transmissions, e-mail, written correspondence, and communication through agents or
other third parties.
8.

The terms "document(s)" andlor "record(s)" mean any tangible thing upon

which has been placed handwriting, typewriting, printing, photocopying, photographing, digital
or computerized data, or any other form of recording, communication or representation,
including but not limited to letters, words, pictures, sounds, magnetic impulses, symbols,
numbers or any combination thereof, whether or not visible to the unassisted human eye. This
definition shall include, but is not limited to, any and all originals, copies or drafts of any and all
of the following: records, electronically stored information, notes, summaries, schedules,
contracts, agreements, drawings, blueprints, sketches, invoices, orders, acknowledgments,
diaries, reports, findings, forecasts, tests, appraisals, reports, memoranda, medical records,
telephone recordings, telephone logs, telephone lists, telephone books, Rolodexes, diaries,
calendars, planners, daytimers, correspondence and letters, e-mail, telegrams, telexes, facsimiles
and faxes, cables, tapes, tape recordings, statements, receipts, invoices, check registers,
transcripts, recordings, photographs, witness statements, pictures, films, videotapes, computer
programs, computer databases, models, order guides, things and materials of any nature
whatsoever. Any "document" which contains any comment, notation, addition, insertion or
marking of any kind which is not part of another document is to be considered as a separate
"document."

9.

The term "West States" includes West States Recycling, Inc. and West

States Tire & Axle, including such entities' respective officers, directors, employees, members,
agents, representatives, parent, subsidiary, affiliate, personnel, attorneys, consultants, experts,
investigators, or other persons.

DUCES TECUM REQUEST
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, the deponent is hereby
requested to bring with him the following:
1.

All West States' employment records relating in any way to Ulysses Mori.

2.

All West States' payroll records relating in any way to Ulysses Mori.

3.

All West States' organizational charts or other documents relating in any

way to the role of Ulysses Mori in the operation and management of West States.
4.

Minutes of all West States' board meetings from June 2006 through the

5.

All correspondence, memoranda, letters, e-mails, or wmmunications of

present date.

any kind authored by Ulysses Mori from June 2006 through the present date.
6.

All correspondence, memoranda, letters, e-mails, or communicationsof

any kind addressed to Ulysses Mori and in the possession of West States from June 2006 through
the present date.
7.

All documents relating in any way to the employment of Ulysses Mori by

West States, including memoranda, board minutes, checks, or other documents of any kind or
nature.
8.

The articlesof incorporation, bylaws, and all minutes of West States for

the years 2006 and 2007.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3rd day of January, 2008, I caused a true and
correct copy of the foregoing SECOND AMENDED NOTICE OF DEPOSITION DUCES
TECUM TO HEATH SARTINI to be served by the method indicated below, and addressed to
the following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(d~acsimile

Behmke Reporting & Video Services
1320 Adobe Drive
Pacifica, California 94044
Telephone: (650) 359-3201
Facsimile: (415) 597-5606

(
(
(
(

) U.S. Mail, Postage Prepaid
) Hand Delivered
p g h t Mail
Facsimile

Stephen C. Smith ISB No. 7336
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA

T.J.T., INC., a Washington corporation,
Plaintiff,
vs.
ULYSSES MORI, an individual,
Defendant.

)
)

1
)
)
)
)

Case No. CV OC 0709799
DEFENDANT'S RESPONSES TO
PLAINTIFF'S FIRST SET OF
DISCOVERY REQUESTS

1
1
)

TO:

T.J.T., INC. AND ITS COUNSEL OF RECORD
COMES NOW Ulysses Mori, Defendant in the above-entitled action, by and through his

counsel of record, Hawley Troxell Ennis &Hawley LLP, and, in accordance with the
requirements of Rules 33 and of the Idaho Rules of Civil Procedure, hereby files his response to
Plaintiffs First Set of Discovery Requests to Defendant Ulysses Mori.
Unless otherwise specified, inspection and copying will be permitted as requested, except
that some other time and place which is mutually agreeable to the parties may be substituted for
the time and place specified in the request.

PRELIMINARY AND GENERAL OBJECTIONS
Defendant Ulysses Mori is engaged in continuing discovery in this case. Accordingly, all
of the responses contained herein are based upon such information and documents as are
presently available to and specifically known to Defendant Ulysses Mori. Defendant Ulysses
Mori therefore provides the following responses to T.J.T., Inc. (hereinafter referred to as "TJT")
discovery without prejudice to present at trial and/or arbitration further documentary or oral
evidence or proof not yet obtained or completed.
Each response is given subject to all appropriate objections (including, but not limited to,
objections of relevancy, materiality, propriety, authenticity, and admissibility) which will require
the exclusion or limitation of any statement contained or document referred to herein if the
statement were made or the document were offered in court. All such objections and grounds
therefor are reserved and may be interposed at the time of trial and/or arbitration. Except for
facts explicitly admitted herein, no admission of any nature whatsoever is to be implied or
inferred. Except for facts explicitly admitted herein, the fact that any request herein has been
answered shall not be taken as an admission, or concession of the existence, of any fact set forth
or assumed by each request, or that such answer constitutes evidence of any fact thus set forth or
assumed. All responses must be construed as given on the basis of present recollection.
Defendant Ulysses Mori objects to TJT's First Set of Discovery to the extent TJT seek(s)
information protected by the attorneyiclient privilege and/or the attorney work product doctrine

and to the extent TJT attempts to impose obligations beyond those required by the Idaho Rules of
Civil Procedure. In particular, Defendant Ulysses Mori objects to the continuing nature of TJT's
discovery requests. Defendant Ulysses Mori will supplement its responses, if necessary, as
required by the Idaho Rules of Civil Procedure.

These General Objections are incorporated by this reference into each discovery
response.
Defendant Ulysses Mori to this point has not filed a counterclaim.
INTERROGATORIES

INTERROGATORY NO. 1:

Please identify each and every person who has any

knowledge, or purports to have any knowledge, of any fact relevant to this case, including but
not limited to any fact relevant to your counterclaim and alleged injuries and damages. As to
each such person, please state the fact or facts of which he or she has knowledge or purports to
have knowledge.
ANSWER TO INTERROGATORY NO. 1:
Knowledge regarding the actions of the TJT Board of Directors: Terry Sheldon, Larry
Prescott, Larry Kling, Susan Allison, Joe Light, Bill Earnes and John Ward.
Knowledge of the actions of TJT Management: Terry Sheldon, Lany Prescott, Mike
Godfrey and Cindy Trushot.
TJT Employees with possible relevant knowledge: Doug Strunk, Barbara Huston, Craig
Jones, Gail Simpson, Mike Gentry, Fred Amen and Jerry Radandt.
TJT independent contractors: Dean Wheelon and Leo Radandt
TJT Suppliers: Brian Gardner and Stuart Gardner
West States Tire & Axle: Heath Sartini
Weststates Recycling: Donna Sartini and Steve Pompa
Others with possible knowledge of relevant facts: Pat Bradley, Ken Lee, Mike Bettleyon
and Arthur Berry

INTERROGATORY NO. 2: Please identify each person that you might call to testify as
a lay witness at the trial of this cause. As to each such person, please state the substance of the
facts and lay opinions to which he or she is expected to testify.
ANSWER TO INTERROGATORY NO. 2: Without waiving the right to update this
Answer, Defendant may call Ulysses Mori, Vicki Mori and the following:
TJT Board Of Directors: Terry Sheldon, Larry Prescott, Larry Kling, Susan Allison, Joe
Light, Bill Eames and John Ward.
TJT Management: Terry Sheldon, Larry Prescott, Mike Godfrey and Cindy Trushot.
TJT Employees: Doug Strunk, Barbara Huston, Craig Jones, Gail Simpson, Mike
Gentry, Fred Amen and Jerry Radandt.
TJT independent contractors: Dean Wheelon and Leo Radandt
TJT Suppliers: Brian Gardner and Stuart Gardner
West States Tire & Axle: Heath Sartini
Weststates Recycling: Donna Sartini and Steve Pompa
Others: Pat Bradley, Ken Lee, Mike Bettleyon and Arthur Berry
Defendants also are aware that Plaintiff and its agents have contacted a number of
persons regarding the facts of this case and those persons likely will be witnesses. Thus, this
Answer likely will be updated.
INTERROGATORY NO. 3: With respect to each person that you might call to testify as
an expert witness at the trial of this cause, please separately state the following:
(a)

His or her identity;

(b)

(i)

The subject matter as to which he or she is expected to testify;

(ii)

The substance of the facts to which he or she is expected to testify;

(iii)

The substance of the opinions or inferences as to which he or she is

expected to testify; and
(iv)
(c)

The facts and data underlying each such opinion or inference; and

The witness's qualifications, education, training, experience or other credentials

which you contend qualify him or her to testify to the inferences and opinions that you intend to
elicit at trial.
ANSWER TO INTERROGATORY NO. 3: Experts have not yet been retained; when
retained they will be identified.
INTERROGATORY NO. 4: With regard to each and every document or record that you
might offer for introduction into evidence as an exhibit,.or otherwise use for demonstrative or
illustrative purposes, at the trial of this cause, please:
(a)

Identify each document or record; and

@)

Identify the witness who will be used by you to introduce the document or record

if the witness is someone other than the custodian of the document or record.
ANSWER TO INTERROGATORY NO. 4:

Relevant documents not already in

Plaintiff's possession are produced with this pleading, or will be produced.
INTERROGATORY NO. 5:

Please identify each and every "TJT customer" or "TJT

supplier" with whom or which you have spoken or otherwise communicated at any time since
you decided to resign your employment with TJT and/or to accept employment with West States,
and as to each such communication, state:
(a)

The identity of all persons who were parties to the communication;

(b)

The nature or type of the communication (such as telephone call, personal

meeting, letter, e-mail or fax);

(c)

The date and time of the communication;

(d)

The place of the communication;

(e)

The subject matter and content of the communication; and

(f)

The identity of all documents and records pertaining to the communication,

including any documents and records that you provided to such person(s).
ANSWER TO INTERROGATORY NO. 5: After resigning from TJT, Defendant Mori
obtained a copy of the book 2007 Manufactured Homes Merchandiser. This directory lists all of
the manufactured home manufacturers in the United States. Some may be past or current
"customers" of TJT. However, since Defendant did not have access to Plaintiffs customer
information, he is not able to state with certainty whether or not a particular manufacturer is or
has been a customer of TJT. Defendant also has made marketing "cold calls" on the following
entities. These entities are not exclusively customers of TJT.
Vendors (do not sell exclusively to TJT)
Mike Bettleyon, Bett Ent., CA
Factories (Not all are exclusively TJT)
Fleetwood, Woodland, CA
Fleetwood, Riverside, CA
Guerdon Enterprises, Boise, ID
Nashua Homes of Idaho, Boise, ID
Kit Homebuilders West, Caldwell, ID
Fleetwood, Nampa, ID
Champion Home Builders, Weiser, ID
Clayton (GW), Albany, OR

Palin Harbor, Millersburg, OR
Fuqua, Bend, OR
I-Iome Builders NW, Salem, OR
Champion Home Builders, Silverton, OR
Fleetwood, Woodbum, OR
Skyline, McMinnville, OR
Defendant also sent a number of emails announcing his new place of work. The directory
of manufactured housing manufacturers is as available to Plaintiff as it is to Defendant.
INTERROGATORY NO. 6:

Please identify each and every communication that you

have had with Donna Gardner, Heath Sartini or any other person employed by West States, at
any time before you decided to resign your employment with TJT andlor to accept employment
with West States. As to each such communication, state:
(a)

The identity of all persons who were parties to the communication;

(b)

The nature or type of the communication (such as telephone call, personal

meeting, letter, e-mail or fax);
(c)

The date and time of the communication;

(d)

The place of the communication;

(e)

The subject matter and content of the communication; and

(f)

The identity of all documents and records pertaining to the communication,

including any documents and records that you provided to such person(s).
ANSWER TO INTERROGATORY NO. 6:

Defendant objects to Plaintiff's

Interrogatory on the basis that it is vague, overbroad, burdensome and not meant to lead to

discoverable evidence. Moreover, the question is not specific to date and time; it seeks all
conversations "at any time" prior to Defendant leaving the employ of TJT. Read as written this
Interrogatory could seek conversations between Defendant and the Sartinis going back to
childhood. Subject to and without waiving any objections, Defendant will assume Plaintiff
actually meant to ask only about conversations leading up to Defendant's departure from TJT.
Defendant was wrongfully excluded from a TJT Board of Directors meeting of NewCo.
in December, 2006. Shortly before that meeting, Defendant Mori had raised the possibility of
leaving TJT during a meeting with John Ward, Terry Shelton and Larry Prescott. The TJT
officials were thought to have agreed that Mori should depart and also were thought to be
working on a separation agreement, but never followed through. When there was no action on
the separation agreement, Defendant mentioned to Heath Sartini that he was unhappy working
for TJT and that he was going to look for a new job. Heath Sartini told Mori that if he ever left
TJT that he would like Mori to apply to apply for a job at West States.
In the lime leading up to his departure, all other conversations with Heath or Donna
Sartini were based on TJT's business with NewCo., WestStates and family events.
Defendant gave notice to TJT on February 7, 2007. He applied for a job at WestStates on
February 12,2007.
INTERROGATORY NO. 7: To the extent that you have not already done so in your
answer to the preceding interrogatory, please identify each and every communication that you
have had, at any time before you decided to resign your employment with TJT and/or to accept
employment with West States, with any West States employee regarding any "TJT customer,"
"TJT supplier," or any "TJT confidential or proprietary information," and as to each such
communication, state:

(a)

The identity of all persons who were parties to the communication;

(b)

The nature or type of the communication (such as telephone call, personal

meeting, letter, e-mail or fax);
(c)

The date and time of the communication;

(d)

The place of the communication;

(e)

The subject matter and content of the communication; and

(f)

The identity of all documents and records pertaining to the communication,

including any documents and records that you provided to such person(s).
ANSWER TO INTERROGATORY NO. 7: Defendant's only conversation(s) with any
Weststates employee prior to leaving TJT involved New Co. business or the Clayton Homes
account. Terry Sheldon and Larry Prescott were involved in the same conversations and
therefore the information related to those conversations is as available to Plaintiff as it is to
Defendant.
INTERROGATORY NO. 8: Please identify each and every communication that you
have had, at any time since you decided to resign your employment with TJT andlor to accept
employment with West States, with any West States employee, with regard to any "TJT
customer," "TJT supplier," or "TJT confidential or proprietary information," and as to each such
communication, state:
(a)

The identity of all persons who were parties to the communication;

(b)

The nature or type of the communication (such as telephone call, personal

meeting, letter, e-mail or fax);
(c)

The date and time of the communication;

(d)

The place of the communication;

(e)

The subject matter and content of the communication; and

(f)

The identity of all documents and records pertaining to the communication,

including any documents and records that you provided to such person(s).
ANSWER TO INTERROGATORY NO. 8: There were no conversations responsive to
this Interrogatory. Additionally, during his employment with Plaintiff, Defendant did not have
access to TJT's "proprietary information." TJT's computer system was hard to use and/or
understand and Defendant was never trained to properly use it. Thus, if such "proprietary
information" existed, Defendant had no access to it. Additionally, Plaintiffs use of the terms
"TJT customer" and "TJT supplier" is so vague as to be meaningless. As previously noted,
Defendant has contacted manufacturers listed in the national directory. Some may be current or
former TJT customers.
INTERROGATORY NO. 9:

If West States has provided you, or has stated it may or

will provide yon, or promised or agreed to provide you, with any legal, financial or other
assistance of any kind that in any way relates to the defense of this lawsuit and/or any injunction
or order that may be entered in this lawsuit, please:
(a)

State what West States has provided to you, has stated it may or will provide to

you, and/or has promised or agreed to provide you; and
(b)

Identify each and every document and record regarding what West States has

provided to you, has stated it may or will provide to you, and/or has promised or agreed to
provide to you.
ANSWER TO INTERROGATORY NO. 9:

Objection. This Interrogatory seeks

information protected by the work product and attorney-client privileges. Plaintiff is not entitled
to discovery regarding payment of legal fees, or any other matter addressed by this interrogatory.

INTERROGATORY NO. 10: Please state the terms of any employment, including any
and all salary andlor commission guarantees, positions, titles, options, or other benefits that West
States has promised to you.
ANSWER TO INTERROGATORY NO. 10: Defendant is paid a salary. His title is
"sales representative."
INTERROGATORY NO. 11: As to each of the foregoing interrogatories and requests
for production, please separately identify each and every person (other than your counsel and the
direct employees of your counsel's office) who assisted in, participated in, prepared any
information for, supplied any information for, or was relied upon in the preparation of your
answers and responses to each interrogatory and request for production herein.
ANSWER TO INTERROGATORY NO. 11: Defendant Ulysses Mori.
REQUESTS FOR PRODUCTION

REOUEST FOR PRODUCTION NO. 1: Please produce each and every document and
record - including hut not necessarily limited to reports, findings, summaries, notes and
correspondence - prepared in connection with the subject matter of this lawsuit, by or at the
direction of any person identified in your answer to Interrogatory No. 3.
RESPONSE TO REOUEST FOR PRODUCTION NO. 1:

Please see attached

documents.
REOUEST FOR PRODUCTION NO. 2:

Please produce any and all documents and

records that have been or are to be identified in your answer to Interrogatory No. 4.
RESPONSE TO REOUEST FOR PRODUCTION NO. 2:
documents.

Please see attached

REOUEST FOR PRODUCTION NO. 3:

Please produce any and all documents and

records (including but not limited to order guides, telephone lists, customer lists, address books,
card files, planners, daytimers, diaries, notes, notebooks, calendars, Rolodex cards, and
computerized data) containing any TJT confidential or proprietary information.
RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Please see attached documents.
REQUEST FOR PRODUCTION NO. 4: Please produce any and all correspondence
(and other documents and records) that you have sent, at any time since you decided to resign
your employment with TJT and/or to accept employment with West States, to any "TJT
customer" or "TJT supplier."
RESPONSE TO REOUEST FOR PRODUCTION NO. 4:

Please see attached

documents.
REQUEST FOR PRODUCTION NO. 5: Please produce any and all correspondence
(and other documents and records) that you have received, at any time since you decided to
resign your employment with TJT and/or to accept employment with West States, from any "TJT
customer" or "TJT supplier."
RESPONSE TO REQUEST FOR PRODUCTION NO. 5:

Please see attached

documents.
REOUEST FOR PRODUCTION NO. 6: Please produce any and all telephone bills and
similar documents and records that reflect any information whatsoever regarding any
communications between you and any "TJT customer" or "TJT supplier" that occurred after you
decided to resign your employment with TJT and/or to accept employment with West States.
RESPONSE TO REOUEST FOR PRODUCTION NO. 6:

These documents were

provided electronically to Counsel at the time these interrogatories were served.

REOUEST FOR PRODUCTION NO. 7:

Please produce any and all planners,

daytimers, diaries, notes, notebooks, calendars, telephone message slips, computerized data and
other similar documents and records that contain any information whatsoever regarding any
communications between you and any "TJT customer" or "TJT supplier" that occurred aRer you
decided to resign your employment with TJT and/or to accept employment with West States.
RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Defendant has no such
documents.
REOUEST FOR PRODUCTION NO. 8: Please produce any and all correspondence, emails, notes, planners, daytimers, diaries, notebooks, calendars, computerized data and other
similar documents and records that contain any information whatsoever regarding any
communications between you and any West States employee that occurred after you terminated
your employment with TJT effective January 25, 2007, insofar as any such communication
pertained to any "TJT customer," "TJT supplier," or any "TJT confidential or proprietary
information."
RESPONSE TO REOUEST FOR PRODUCTION NO. 8:

Defendant has no such

documents.
REOUEST FOR PRODUCTION NO. 9: Please produce any and all correspondence, emails, notes, planners, daytimers, diaries, notebooks, calendars, computerized data and other
similar documents and records that contain any information whatsoever regarding any
communications between you and any West States employee that occurred during the twentyfour months before you terminated your employment with TJT effective January 25,2007.
RESPONSE TO REOUEST FOR PRODUCTION NO. 9:
documents.

Defendant has no such

REQUEST FOR PRODUCTION NO. 10: Please produce any and all correspondence, emails, notes, planners, daytimers, diaries, notebooks, calendars, computerized data and other
similar documents and records that contain any information whatsoever regarding any
communications between you and any West States employee regarding any application for
employment that you made to West States.
RESPONSE TO REQUEST FOR PRODUCTION NO. 10: Defendant has no such
documents.
REQUEST FOR PRODUCTION NO. I I : Please produce any and all correspondence, emails, notes, planners, daytimers, diaries, notebooks, calendars, computerized data and other
similar documents and records that contain any information whatsoever regarding any
communications between you and any West States employee regarding any offer of employment
made by West States to you.
RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Defendant has no such
documents.
REQUEST FOR PRODUCTION NO. 12: Please produce any and all correspondence, emails, notes, planners, daytimers, diaries, notebooks, calendars, computerized data and other
similar documents and records that contain any information whatsoever regarding any
communications between you and any West States employee regarding your consideration
andlor acceptance of any offer of employment made by West States to you.
RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Defendant has no such
documents.

REQUEST FOR PRODUCTION NO. 13: Please produce each and every document and
record that has been identified or is to be identified in your answer to the preceding Interrogatory
No. 9.
RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Defendant has no such
documents.
REOUEST FOR PRODUCTION NO. 14: Please produce any and all documents and
records that contain any information whatsoever regarding the purchase of business cards
reflecting your employment with West States.
RESPONSE TO REOUEST FOR PRODUCTION NO. 14:

Please see attached

documents.
REOUEST FOR PRODUCTION NO. 15: Please produce any and all documents and
records that contain any information whatsoever regarding the date on which business cards
reflecting your employment with West States were ordered, purchased, invoiced and/or sold.
RESPONSE TO REOUEST FOR PRODUCTION NO. 15:

Please see attached

documents.
REOUEST FOR PRODUCTION NO. 16: To the extent not produced in response to the
preceding requests for production, please produce all electronically stored information in your
possession, custody, or control that is responsive to the Plaintiff's First Set of Discovery
Requests to Defendant Ulysses Mori pursuant to Idaho Rule of Civil Procedure 34(a), including
but not limited to information stored on any desktop computer, laptop computer, blackberry, hard
drive, external storage media, local area network, wide area network, handheld device, personal
digital assistant, mobile phone, server, andlor archivebackup system.

RESPONSE TO REOmST FOR PRODUCTION NO. 16: Defendant has no such
documents,
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day of July, 2007

HAWLEY TROXKL ENNIS & HAWLEY LLP
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VERXFICATION
Ulysses Mori, being first duly sworn upon oath, deposes and says:
That he is the Defendant in the above-entitled action, that he has read the within a d

foregoing Defendant's Responses To Plaintiffs First Set Of Discovery Requests, and that tho

statements therein contained are true.

(L'dp-,p~../

U~YSSS
Mori

d

STATE OF ]IDAHO
) ss.

County ofAda

1

,a Notary Public, do hereby certify that on this
before me Ulysses Mori, who,being by me first
duly sitturn, declared that he is the Defendant in the foregoing action, that he signed the
faregoing document, and that the statements therein contained are true.

M WTTNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written,

~esidin~)t
My commission expires
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CERTIFICATE OF SERVICE

/i

day of July, 2007, I caused to be served a true
I HEREBY CERTIFY that on this
SPONSES TO PLAINTIFF'S FIRST SET OF
copy of the foregoing DEFENDANT'S
DISCOVERY REQUESTS by the method indicated below, and addressed to each of the
following:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, B-TT,
ROCK & FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

U.S. Mail, Postage Prepaid
Hand Delivered
-Overnight Mail
___ Telecopy

Stephen C. Smith, ISB No. 7336
Loren K. Messerly, ISB No. 7434
HAWLEY TROXELL E M S & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.

ULYSSES MORI, an individual,
Defendant.

TO:

)

1
1

Case No. CV OC 0709799

)
)

NOTICE OF DEPOSITION (MKE
GODFREY)

)
)

j

1

ALL PARTIES AND THEIR COUNSEL OF RECORD
YOU, AM3 EACH OF YOU, WILL PLEASE TAKE NOTICE that on January 17,2008,

at the hour of 10:OO a.m., Defendant Ulysses Mori will take the deposition of Mike Godfiey, at
the law offices of Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite 1000, Boise,
Idaho, before a court reporter or notary public qualified to administer oaths.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.
. k

\

\

ftA

DATED THIS

day of January, 2008.

+

CERTIFICATE OF SERVICE

X IBREBY CERTIFY that an t h i s -day of January, 2008, I caused to be served a true
copy of the foregoing NOTICE OF DEPOSITION (MlKE GODFREY) by the method indicated
below, and addressed to each of the fallowing:

John C. Ward
James I,. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BA.RKETT, ROCK & FIELDS,
CHAIRTTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, 3D 93701

U.S. Mail, Postage Prepaid
J Hand Delivered
Overnight Mail
Telecopy

MAR 1 4
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John C. Ward, ISB No. 1146
James L. Martin, ISB No. 4226
Tyler J. Anderson, ISB No. 6632
MOFFATT,THOMAS,
BARRETT,
ROCK&
FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
jcw@moffalt.com
jlrn@moffatt.com

Attorneys for Plaintiff

IN THE DISTNCT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

T.J.T., NC., a Washington corporation,
Case No. CV OC 0709799
Plaiiztiff/Appellant,
NOTICE OF APPEAL
VS.

UWSSES MORI, an individual,

TO:

THE ABOVE-NAMED RESPONDENT, ULYSSES MORI, AND HIS
ATTORNEY, STEPHEN C. SMITH, AND THE CLERIC OF THE ABOVE
ENTITLED COURT.
NOTICE 1S HEREBY GIVEN THAT:

NOTICE OF APPEAL - 1

1.

The above named appellant, T.J.T., LIC. ("TJT"), appeals against the

above named respondent, Ulysses Mori ("Mori"), to the Idaho Supreme Court from the
Memorandum Decisio~iand Order on the Parties' Summary Judgments of the District Court,
Fourth Judicial District, State of Idaho, in and for the County of Ada, entered in the
above-entitled action on the 31st day of January, 2008, Honorable Ronald J. Wilper presiding.
2.

TJT has a right to appeal to the Idaho Supreme Court, as the order

described in paragraph 1 above is an appealable order under and pursuant to Rule 1l(a)(l) of the
Idaho Appellate Rules.
3.

The following is a preliminary statement of the issues on appeal. In

accordance with Idaho Appellate Rule 17(f), TJT reserves the right to modify or amend this list
of issues, or to assert other issues.
(a)

Whether the District Court erred in its finding that as a matter of

law, the non-competition agreement is void, therefore denying TJT's Motion for
Partial Summary Judgment.
(b)

Whether the district court erred in its finding that summary

judgment be awarded to Mori.
4.

No order has been entered sealing all or any portion of the record.

5.

(a)

Is a reporter's transcript requested? Yes.

TJT requests the preparation of the following portions of the reporter's transcript:
(b)

The transcript of the October 22,2007, hearing on Plaintiff T.J.T.,

Inc.'s Motion for Preliminary Injunction.

NOTICE OF APPEAL - 2

(c)

The transcript of the November 26,2007, hearing on Plainhff

T.J.T., Inc.'s Motion for Preliminary Injunction and for Partial Summary
Judgment and Defendant's Motion for Summary Judgment.
6.

TJT requests the following docuinents to be included in the clerk's record

in addition to those automatically included under Rule 28 of the Idaho Appellate Rules (dates are
those on which the pertinent documents were filed or served):
(a)

Plaintiff T.J.T., Inc.'s Motion for Preliminary Injuilctioii and for

Partial Summary Judgment, filed September 21,2007.
(b)

Plaintiff T.J.T., Inc.'s Memorandum in Support of Motion for

Preliminary Injunction and for Partial Summary Judgment, filed September 21,
2007.
(c)

Plaintiff T.J.T., Inc.'s Statement of Undisputed Facts in Support of

Motion for Summary Judgment and Preliniinary Injunction, filed September 21,
2007.
(d)

Affidavit of Tyler J. Anderson in Support of PlaintiffT.J.T., Inc.'s

Motion for Preliminary Injunction and for Partial Summary Judgment, filed
September 21,2007.
(e)

Defendant's Motion for Summary Judgment, filed October 9,

(f)

Defendant's Memorandum in Support of its Motion for Summary

2007.

Judgment and in Opposition to Plaintiffs Motion for Summary Judgment, filed
October 9,2007.

NOTICE OF APPEAL - 3

(g)

Affidavit of Stephen C. Smith in Support of Defendant's Motion

for Summary Judgment and in Opposition to Plaintiffs Motion for Summary
Judgment, filed October 9,2007.
(h)

PlaintiffT.J.T., Inc.'s Reply Memorandum in Support of Motion

for Preliminary Injunction and for Partial Summary Judgment, filed October 15,
2007.
(i)

Order Denying Plaintiffs Motion for a Preliminary Injunction,

filed October 24,2007.
(j)

TJT's Memorandum in Opposition to Defendant's Motion for

Summary Judgment, filed November 5,2007.
(k)

Affidavit of Tyler J. Anderson in Opposition to Defendant Mori's

Motion for Summary Judgment, filed November 5,2007.
(1)

Defendant's Reply Memorandum in Support of His Motion for

Summary Judgment, filed November 13,2007.
7.

I certify:
(a)

That a copy of this notice of appeal and request for transcripts have

been served on the reporter, and the estimated reporter's fees for the transcript
have been paid.

(b)

That the clerk of the district court has been paid the estimated fee

for preparation of the reporter's transcript.
(c)
been paid.

NOTICE OF APPEAL - 4

That the estimated fees for preparation of the clerk's record have

(d)

That service has been made upon all parties required to be served

pursuant to Rule 20.
(e)

That all appellate filing fees have been paid,

DATED this 13th day of March, 2008.

NOTICE OF APPEAL - 5

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 13th day ofMarch, 2008, I caused a true and
correct copy of the foregoing NOTICE OF APPEAL to be served by the method indicated
below, and addressed to the following:
Stephen C. Smith
HAWLEY
TROXELL
ENNIS& HAWLEY
LLP
877 West Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Facsimile (208) 342-3829

NOTICE OF APPEAL - 6

X

( ) .S. Mail, Postage Prepaid
(
and Delivered
( ) Overnight Mail
( ) Facsimile

MAR 1 4 20@
d. DAVID NAvARRB,Wfk
BY
Stephen C. Smith ISB No. 7336
Loren K. Messerly ISB No. 7434
I-IAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
lmes@hteh.com
Attorneys for Defendant
O
T THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRTC'I

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,

1
)
1
)

VS.
)

ULYSSES MORI, an individual,

Case No. CV OC 0709799
DEFENDANT'S REPLY BRIEF IN
SUPPORT OF MOTION FOR
ATTORNEY FEES AND COSTS

Defendant.

Defendant Ulysses Mori ("Mori" or "Defendant"), by and through his counsel of record,
Hawley Troxell Ennis & Hawley, LLP, respectfully files this Reply Memorandum In Support Of
his Motion For Attorney Fees and Costs and in response to Plaintiffs Opposition brief filed on
or about March 10,2008.

I. INTRODUCTION
As a preliminary matter, Defendant trusts the Court will note that Mr. Mori did not ask to
be dragged into this expensive and emotional litigation. Plaintiff TJT initiated this lawsuit with
DEFENDANT'S REPLY BRIEF IN SUPPORT OF MOTION FOR ATTORNEY
FEES AND COSTS - 1
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one goal-to

professionally, personally and financially destroy Ulysses Mori. They have nearly

succeeded on all counts, ensuring that Mori "will never work in this town again."l
Now, with Pharisee-like self-righteousness, Plaintiff attacks the amount of money Mori
was forced to spend to defend himself against a suit which never should have been brought in the
first instance. A party "cannot litigate tenaciously and then be heard to complain about the time
necessarily spent . . . in response." City ofRiverside v. Rivera, 477 U.S. 561, 580 n. 11 (1986).
For that reason alone, Defendant's motion should be granted. Moreover, the Court should keep
in mind the "elephant in the room" in Plaintiffs opposition: not once does TJT reveal, mention
or even allude to the amounts charged by its own counsel. Plaintiffs silence speaks volunles.
The reason Mori's legal fees are what they are is because Mori was defending his
professional and personal life against a ruthless former employer. He respectfully suggests the
amounts sought are a small price to pay to defend his personal and professional. life.

11. ANALYSIS
A.

Mori Is Entitled To His Costs And Attorney Fees Pursuant To California Law And
The Contract.
As stated in Defendant's initial Motion and Memorandum For Attorney Fees And Costs

("Attorney Fee Motion"), Defendant is entitled to attorney fees pursuant to contract, specifically,
the Non-competition Agreement. See I.R.C.P. 54(e)(l) (fees awarded when provided for by
contract). The Non-competition Agreement states,

1 That quote is most famously attributed to Robert Plant of Led Zeppelin who said it to a
paparazzi photographer taking photos of Plant playing soccer in Speedos in the late 1980's. It is
a common threat in Hollywood.
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(b) The prevailing party in any action or proceeding relating to this Agreement
shall be entitled to recover reasonable attorney's fees and other costs from the
non-prevailing parties, in addition to any other relief to which such prevailing
party may be entitled.
Plaintiff does not contest the obvious conclusion that Defendant is the prevailing party in an
"action or proceeding relating to this Agreement."
Plaintiff, however, argues that Mori cannot assert a right to attorney fees because Mori
has successfully argued that the Non-competition Agreement is d . 2 Certainly, this Court has
concluded that the Non-competition Agreement was void because its scope, as to both time and
geography, was unreasonable and did not meet the lu~ownpurposes of Section 16601. However,
under California law, an unenforceable or even void contract, in the vast majority of cases, does
not negate the prevailing parties' right to recover attorney fees pursuant to the contract's attorney
fee provision. As discussed below, California law holds that attorney fee provisions should be
mutually applicable and must be enforced in equity against parties who have improperly created
void contracts and who have unsuccessfully attempted to enforce those contracts.

1. California Law As To Enforceability Of Contractual Attorney Fee Provisions
Found In Void or Unenforceable Contract
As explained in Defendant's initial Attorney Fee Motion, California has a specific statute
that requires mutuality with attorney fee provisions:
In any action on a contract, where the contract specifically provides that
attorney's fees and costs, which are incurred to enforce that contract, shall be
awarded either to one of the parties or to the prevailing party, then the party who

2 Inexplicably, Plaintiff spent considerable time trying to prove that Mori has admitted that the
Non-competition Agreement is void, as if Mori were now attempting to argue to the contrary.
Mori has always argued that the Non-competition Agreement is void because that is what the
statute says: "Except as provided in this chapter, every contract by which anyone is restrained
from engaging in a lawful profession, trade, or business of any kind is to that extent d . " See
Section 16600.
DEFENDANT'S REPLY BRIEF IN SUPPORT OF MOTION FOR ATTORNEY
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is determined to be the party prevailing on the contract, whether lie or she is the
party specified in the contract or not, shall be entitled to reasonable attorney's fees
in addition to other costs.
California Civil Code 5 1717(a). California also has extensive case law interpreting that statute.
Most important to this case, California has extensive case law discussing the unfairness and lack
of mutuality that would be caused if parties are not able to recover their contractual attorney fees
merely because they are successful in showing that the contract is unenforceable:
The second situation in which section 1717 makes an otherwise unilateral
right reciprocal, thereby ensuring mutuality of remedy, is when a person sued on a
contract containing- a -provision for attorney fees to the prevailing party defends
the litigation "by successfully arguing theinapplicabili~y,invali&iy, .
unenforceabilit~.or nonexistence of the same contract." . . . If section 1717 did
not apply in thk'situation, the right to attorney fees would be effectively unilateral
-regardless of the reciprocal wording of the attorney fee provision allowing
attorney fees to the prevailing attorney - because only the party seeking to
affirm and enforce the agreement could invoke its attorney fee provision.
ensure mutuality of remedy in this situation, it has been consistently held that
when a party litigant prevails in an action on a contract by establishing that the
contract is invalid, inaoplicable. unenforceable, or nonexistent, section 1717
permits that party's recovery of attorney fees whenever the opposing parties
would have been entitled to attorney fees under the contract had they prevailed.

Santisas v. Goodin, 951 P.2d 399,403 (Cal. 1998) (citations omitted); see also Reynolds Metals
Co. v. Alperson, 599 P.2d 832 (1979); North Associates v. Bell, 184 Cal. App. 3d 860,865
(1986); Jones v. Drain, 149 Cal. App. 3d 484,486-490 (1983); Care Constr., Inc. v. Century

Convalescenl Centers, Inc., 54 Cal. App. 3d 701,705-707 (1976)
The above quoted language from Santisas is the general mutuality rule: even if a
"contract is invalid, inapplicable, unenforceable, or nonexistent," a prevailing party gets
contractual attorney fees "whenever the opposing parties would have been entitled to attorney
fees under the contract had they prevailed." California courts allow attorney fees even where the
alleged contract was invalid or never even existed. No California court has ever concluded that
the term "void" somehow magically falls outside of the terms "invalid, inapplicable,
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unenforceable, or nonexistent." Rather, California courts interpret Section 1717 according to
equitable principles. Equity determines whether Section 1717 should apply. See Rainier

National Bank v. Bodily, 232 Cal. App. 3d 83,86 (1991) ("The rationale is that Civil Code
section 1717 is guided by equitable principles, including mutuality of remedy, and it would be
inequitable to deny attorney's fees to one who successfully defends, simply because the initiating
party filed a meritless case.").
A limited exceotion to the general mutuality rule is found in the Geffen and Bovard cases

relied upon by Plaintiff. In those two cases, the Court applied the rule that courts will not
enforce or lend assistance to a party who seeks to benefit from an illegal act. Thus, where two
parties have mutually entered into an illegal contract, the Court will not recognize any rights
under the contract, even an attorney fee provision.
The Gefen and Bovard exception has rarely been applied, despite Plaintiffs hyperbole
about "three decades of California law decisions." Most of the cases citing to Geffen and Bovard
have distinguished their holdings. In fact, the 2002 case, Yuba Cypress Housing, which Plaintiff
states "reaffirmed the rule announced in Geffen and followed in Bovard," is actually just another
case that distinguishes Geffen and Bovard. Plaintiff cites Yuba Cypvess Housing but fails to
address its actual holding.
In Yuba Cypress Housing, the Court explained:

Bovard and Geffen are distinguishable from this case because they
involved contracts that were entirely unenforceable by either party due to their
illegal objects. (Bovard [contract to manufacture paraphernalia for use in
facilitating the consumption of marijuana]; Geffen [contract to purchase the "good
will" of a law practice].)
Where the object of the contract is illegal, courts generally will not
enforce it or lend assistance to a party who seeks to benefit from an illegal act.
"The reason for this refusal is not that the courts are unaware of possible injustice
between the parties, and that the defendant may be left in possession of some
DEFENDANT'S REPLY BRIEF TN SUPPORT OF MOTION FOR ATTORNEY
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benefit he should in good conscience turn over to the plaintiff, but that this
consideration is outweighed by the importance of deterring illegal conduct.
Knowing that they will receive no help froin the courts and must trust coinpletely
to each other's good faith, the parties are less likely to enter an illegal
arrangement in the first place."
But in some cases "effective deterrence is best realized" by enforcing the
plaintiffs claiin or allowing some other remedy because "the forfeiture resulting
fiom unenforceability /of the contract1 is disproportionately harsh considering the
nature of the illeaality."
"In each such case, how the aims of policy can best be achieved depends
on the kind of illegality and the particular facts involved." Thus, for example.
"when the Legislature enacts a statute forbidding certain conduct for the puroose
of protecting one class of persons from the activities of another. a member of the
protected class may maintain an action notwithstanding the fact that he has shared
in the illegal transaction." The protective purpose of the statute is realized by
allowing the plaintiff, who is not in aari delicto, to enforce the contract or
maintain his action against a defendant within the class primarily to be deterred.

Although plaintiff chose to "void" the contract, this does not preclude him
from recovering attorney fees via the attorney fee clause in the contract. Rather,
defendant, who violated the Subdivided Lands Act, is estopped from asserting the
invalidity of the contract. Otherwise. the court will have assisted defendant in
profiting from its own wrong. To deny plaintiff the attorney fees to which he is
entitled as a result of the contract would permit defendant to benefit from the
illegality that it created, thus disserving the goal of deterring illegal conduct.

Yuba Cypress Housing Partners, Ltd. v. Area Developers, 98 Cal. App. 4th 1077, 1081-1082

Yuba Cypress Housing is expressing a colnmon exception to the rule against enforcing
"illegal" contracts. Courts will enforce illegal contracts, including their attorney fee provisions,
for the benefit of the party that is not to blame in the illegal contract and/or who is meant to be
protected from the illegal contract. See also Lund v. Cooper, 159 Cal. App. 2d 349 (1958);

Lewis & Queen v. N M. Ball Sons, 308 P.2d 713 (1957).
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2. Like Yuba Cypress Housing, This Case Is Distinguishable From Bovard and

Geffen And Falls Within The General Mutuality Rule
As explained in Yuba Cypress Housing, Bovard and Geffen deal with contracts where
both parties are attempting to do something that is illegal and thus both parties are "inpari

delicto," i.e. equally at fault. In Bovard both parties had entered into a contract to sell/purchase a
company that dealt in illegal drugs and in Geffen both parties were illegally trying to
sellipurchase the goodwill of a taw practice. Both parties had attempted to enter into an illegal
contract and the courts would not support that contract by giving attori~eyfees to either of them,
despite any contractual unfairness. In Yuba Cypress Housing, the Court concluded that the
contractual attorney fee provision would be enforced despite the voided contract that was voided
pursuant to statute and oursuant to public policy. The court concluded that the statute was
enacted to protect home purchasers and therefore the home purchaser would be allowed to
enforce the statute and void the contract

still enforce the contract's attorney fee provision.

Similarly, the facts of this case mimic Yuha Cypress Housing and are distinguishable
from Bovard and Geffen. First, unlike Bovard and Geffen, Plaintiff and Defendant were not
entering into a noncompete agreement whose very object was illegal. The parties entered into
the sale of a business and their object in creating a sale of business non-compete under 16601
was not illegal. The Non-competition Agreement, had it been properly created, would have been
enforceable under 16601. Instead, Plaintiff drafted a noilcompete agreement that went well
beyond the protections provided by 16601 and therefore fell within the provisions of 16600.
Thus the object of the contract, a sale of business noncompete, was not illegal; only the means of
creating the sale of business noncompete was improper because its scope, as to both time and
geography, was unreasonable. Plaintiffs overbroad dtafting of the noncompete is what made it
illegal.
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Second, in Bovard and Gefen, both parties madc an illegal contract and if either one or
both had tried to enforce the contract, the Court would have denied recovery. Thus, they were
equally yoked in being unable to enforce the contract and they equally accepted the risks of
being unable to enforce the contract and its attorney fee provision. With any non-compete
agreement, however, only the employer will ever seek to enforce the non-compete terms. Thus,
only the employer would ever benefit from finding the attorney fee provision unenforceable. It
is a win-win situation for the employer: (1) if the employer has an enforceable non-compete
agreement, the employer will enforce the attorney fee provision against the employee, and (2) if
the employer has drafted an unenforceable non-compete agreement, then the employer is
shielded from the attorney fee provision. That result is unfair and completely different from
situations in Bovard and Geffen where either party had the risk of not being able to enforce the
attorney fee provision. See California Civil Code 5 1717(a) (requiring mutuality with regards to
attorney fees); see also Sanlisas, 95 1 P.2d at 403 (Cal. 1998) ("[Slection 1717 permits that
party's recovery of attorney fees whenever the opposing parties would have been entitled to
attorney fees under the contract had they prevailed."); Hsu v. Abbara, 891 P.2d 804, 809 (Cal.
1995) ("The statute would fall short of this goal of full mutuality of remedy if its benefits were
denied to parties who defeat contract claims by proving that they were not parties to the alleged
contract or that it was never formed. To achieve its goal, the statute generally must apply in
favor of the party prevailing on a contract claim whenever that party would have been liable
under the contract for attorney fees had the other party prevailed.").3

3 In its initial brief, Defendant cited to Cal. Hous. Fin. v. Hanover/Cal., 148 Cal. App. 4th 682
(2007). As Plaintiff has subsequently pointed out, that case is only certified for publication as to
certain portions ofthe decision, not including the portion that discusses the enforcement of an
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Third, Mori was not inpari delicto with Plaintiff regarding the improper scope of the
Nan-competition Agreement. The Nan-competition Agreement was not drafted for Mori's
benefit. Mori would never seek to affirmatively enforce any terms of the Non-competition
Agreement. Rather, this was a contract for Plaintiffs benefit, drafted by Plaintiff, and intended
to be enforceable for Plaintiff only. Plaintiff drafted an overbroad noncompete agreement that
attempted to prohibit Mori's legal competition. Unlilce Bovard and Geffen where both parties
had expressly intended to enter into a contract that was illegal, in this case only Plaintiff was
intending to benefit from the illegal contract, only Plaintiff was responsible for the contract being
void, and only Plaintiff was inpari delicto.
Finally, and most importantly, the public policy against non-compete agreements,
including overbroad sale-of-business non-compete agreements, is intended to protect employees
and workers who are seeking gainful employment. See Strategix, Ltd. v. Infocrossing West, Inc.,
142 Cal.App.4th 1068, 1072 (2006) ("California's public policy affirms a person's right to pursue
the lawful occupation of his or her choice. Our Legislature codified this public policy in section
16600."); Metro Traflc Control, Inc. v. Shadow Traffic Network, 22 Cal. App. 4th 853, 859
(1994) ("California courts have consistently declared this provision an expression of public
policy to ensure that every citizen shall retain the right to pursue any lawful employment and
enterprise of their choice."). California statutes prohibit non-compete agreements, with only a
few narrow exceptions, because the courts recognize that non-compete agreements are easily
abused by employers. Employers know that individuals are often not as versed in the law and
that even an unenforceable non-compete agreement will most likely still be enforceable in the

attorney fee provision in a void but not illegal contract. Defendant's counsel apologizes for
inadvertently failing to note the limitations on that decision.
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market due to the threat of litigation.4 Cf Edwards v. Arthur Andersen LLP, 142 Cal. App. 4th
603,630 (2006) (explaining that it is wrongful for an employer to even attempt to get an
employee to sign an employment noncompete because the employer has leverage and employees
are unlikely to know the provisioils are unenforceable or even challenge the provisions and
future employers will shy away from those employees for fear of being dragged into litigation),

petition,for review granted, 147 P.3d 1013 (Nov. 29, 2006).
The non-compete statutes, specifically $16600 and 16601, are meant to protect Mori from
just this type of overreaching by an employer. Finding that his contractual attorney fee
protections are no longer enforceable would work against the statute's goals and "would permit
[TJT] to benefit from the illegality that it created, thus disserving the goal of deterring illegal
conduct." See Yuba Cypress Housing Partners, Ltd, 98 Cal. App. 4th at 1083 ("The protective
purpose of the legislation is realized by allowing the plaintiff to maintain his action against a
defendant within the class primarily to be deterred. In this situation it is said that the plaintiff is
not inpari delicto."). Disallowing attorney fees in this situation would completely undermine
California's strong public policy against non-compete agreements. It would tell employers that
they can sue to enforce an unenforceable non-compete agreement without the risk of having to
pay for the ex-employee's attorney fees. Without the risk of attorney fees, the employer can sue,
run up the litigation costs for the ex-employee and eventually financially pressure the exemployee into conceding on the issue. In this case, Defendant did not concede and his decision

In fact, Mori has been unsuccessful in his marketing efforts for West States, at least in part, due
to the chilling effect of TJT's void and unenforceable non-compete agreement.
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not to concede was based partially upon his belief that California law would allow him to recover
his attorney fees once he prevailed.
For all of the above reasons, equity dictates that Section 1717 applies in this case and
allows Mori to recover his attorney fees. See Rainier National Bank, 232 Cal. App. 3d at 86
("The rationale is that Civil Code section 1717 is guided by equitable principles . . . ."). For all

5 factually inapplicable and the limited exccption for
of the above reasons, Bovard and ~ ~ l f f e nare
"illegal" contracts does not apply. Like Yuba Cypress Housing, this Court should find that
California law requires mutuality and will not protect employers who draft overbearing noncompete agreements. The attorney fee provision in the Non-competition Agreement is
enforceable against Plaintiff.

B.

Mori Is Entitled To His Costs And Attorney Fees Pursuant To Statute.
Plaintiff also challenges the application of Idaho Code 5 12-120(3). Plaintiff does not

appear to challenge the assertion that the facts of this case fit within the scope of 5 12-120(3).
Rather, Plaintiff argues that 3 12-120(3) cannot apply because California's law related to
attorney fees should apply. Plaintiff cites no case law to support his argument.6
Certainly, the parties are in agreement that California law applies to the Non-competition
Agreement and whether attorney fees are allowable under that contract. However, attorney fees

5 Mori is at a loss for how Plaintiff can claim that Geffen is "on all fours with the facts" of this
case. Geffen does not even involve the enforcement of a non-compete agreement, the central fact
of this case!
6 Instead of citing case law, Plaintiff spends a paragraph distinguishing Torix v. Allred, 100
Idaho 905,911,606 P.2d 1334 (1980) and claiming that "Mori's reliance on Torix . . . is
similarly misplaced." Plaintiff is setting up and knocking down straw man arguments. As is
clear in Mori's initial brief, Torix was merely cited for the proposition, quoted in the explanatory
paragraph, that attorney fees are mandatory under 5 12-120(3). See Altorney Fee Motion at p.2.
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are also allowable pursuant to statute, and Defendant believes that Idaho's statute allowing
attorney fees from commercial transactions should apply. I.R.C.P. 54(e)(l) (allowing attorney
fees to the prevailing party when "provided for by any statute or contract"). There is an Idaho
Supreme Court case on point: Wavd v. Puvegvo Co., 128 Idaho 366,913 P.2d 582 (1996). In that
case, the parties had a contract with a California choice-of-law provision that the Court enforced.
Despite applying California law to the contract dispute, the Idaho Supreme Court granted
attorney fees to the prevailing party under 5 12-120(3). But see BTA v. WA Capital Joinl Master

Trust Mtg. Income Fund, (D. Idaho 2007).
Certainly it would be fair and equitable to apply an Idaho attorney fee statute to a case in
Idaho where (1) Plaintiff chose to bring the case in Idaho, (2) both parties hired Idaho counsel,
(3) all the attorney fees were incurred in Idaho, (4) Plaintiff is seeking to enforce the Noncompetition Agreement against an Idaho resident, and (5) Plaintiff is seeking to prohibit Mori
froin competing with Plaintiffs business in Idaho. Plaintiff cites a number of reasons why
California law has the most significant relationship to the attorney fee issue, but all of those
reasons are long in the past and are not the core of the current litigation. The current litigation is
about Plaintiffs attempt to keep Mori from working and competing with Plaintiff in Idaho.
Thus, Plaintiff should expect that in bringing a case in Idaho, to stop competition in Idaho,
Plaintiff is subjecting itself to the application of Idaho statutes regarding attorney fees. Thus, as
an alternative basis for recovering its attorney fees and costs, Mori is entitled to his reasonable
attorney fees and costs pursuant to 5 12-120(3).
C.

Mori's Attorney Fees Are Reasonable.
Plaintiff has raised a number of challenges to the reasonableness of Mori's fees and costs

but all of these challenges should be denied and all of Mori's fees and costs should be allowed as
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reasonable. In addition, Defendant is concurrently filing a Supplement to Memorandum of
Costs, Disbursements, and Attorney Fees. The supplement contains an itemization of the
additional fees and costs that Mori has incurred as a result of Plaintiffs opposition brief.
1 . TJT's Brief is Curiously Silent Regarding the Pees it Paid to Prosecute this
Unfounded Action

Plaintiff has challenged Defendant's fees incurred but, has not once argued that the fees
charged to Defendant in this litigation were more than what Plaintiff has been charged by his
counsel. That silence is telling. Defendant is quite confident that Plaintiff has incurred equal or
greater fees.
Plaintiff challenges the amount of time that Stephen C. Smith spent evaluating the case
and responding to Plaintiffs lawsuit. Plaintiff states that Mori spent 51.9 hours "to review TJT's
Complaint and to draft an Answer." That statement, of course, is a gross mischaracterization of
both the time entry descriptions and of the type of work that an attorney undergoes upon receipt
of a Complaint involving complex commercial litigation. As the time entries indicate and as
should be self-evident to any attorney, very little of the initial time in the case was actually spent
in reviewing the Complaint and doing the actual drafting of the Answer. Those fifty hours were
spent working with the client, analyzing the main issues raised by the Complaint and how to
respond, analyzing the strengths and weaknesses of the case, strategic planning, and reviewing
all the materials provided by the client. In fact, when Mr. Mori canle to Mr. Smith for help, the
record of his entire professional life was contained in three banker's boxes. In very short order,
Mr. Smith had to analyze massive documentation, formulate a defense, answer a complaint and
prepare for what appeared would be an immediate injunction hearing. As the Court will recall,
when this case was first filed, TIT asked for immediate injunctive relief. Although they
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ultimately delayed seeking an injunction hearing, there was every indication at the start o f the
case that there would be an emergency injunction proceeding.
Plaintiff also claims that Mr. Smith should have delegated more o f the work to associates.
Mr. Smith is an experienced lawyer who has been litigating for over 20 years. Mr. Smith is well
aware o f how and when work should be delegated and did so when it was appropriate. For
example, he delegated much o f the legal research and brief writing to associates. Once again,
with this argument, Plaintiff seeks to diminish the seriousness o f this case to Mr. Mori. For
Mr. Terry Sheldon and TJT, this was business as usual. For Mori, it was his professional life.
That he expected to have experienced counsel defending this casc was not unreasonable.
Concomitantly, Defendant could reasonably afford to have Mr. Smith more actively involved in
his case because Mr. Smith's hourly charges are on the low end o f the rates charged by
commercial litigators with twenty-one years o f experience in Idaho. See LaPeter v. Canada Lfe

Ins. ofAmerica, 2007 W L 4287489, * 1-2 (D. Idaho) (Winmill, C.J.) (approving rates o f $300
and $3351$355 for attorneys with 20 and 30 years experience respectively).
Plaintiff nitpicks the time a paralegal spent resolving real-time testimony technology and
the time that an associate spent preparing hearing hinders. Apparently Plaintiff is arguing that
secretaries are capable o f ( 1 ) identifying all the case law that is relevant to the arguments for the
hearings and (2)reviewing and marking all that case law for easy access to the relevant portions
o f the decisions. Plaintiff cannot really believe that preparation o f trial briefs is done without the
involvement o f the attorneys. Certainly the actual physical labor o f putting the cases into the
binders was performed by secretaries and that time was not attributed to the associate. Those
time entries did not include secretarial work.
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Plaintiff also claims that a second-year law student should be billed out at $50 an hour.
First, TJT fails to indicate at what rate its lawyer bill second-year summer clerks. Second, a
second-year law school student is already experienced with legal research and can perform that
task almost as well as any first-year associate. Hawley Troxell Ennis & Hawley LLP bills its
first-year associates at $140 and its paralegals bill at $80-$135, which billing rates are within the
accepted rates for the Boise market. It is therefore quite reasonable to bill a second-year law
student, only one year removed from becoming a first-year associate, at the top of the paralegal
range but below first year associates. The billing rate of$125 is reasonable.
2. Fees for the Las Vegas Deposition of Heath Sartini
Plaintiff challenges the fees and expenses for a trip to Las Vegas where Heath Sartini was
deposed. First, Plaintiff's pleading contains two serious misstatements of fact. Mr. Smith did
not suggest Las Vegas as a site for the depositions. That was TJT counsel John Ward's idea, as
he did not want to travel to Cedar City, Utah to depose the Sartinis and then to Orange County,
California to depose Steve Pompa. Ward asked if the depositions could take place in Las Vegas.
Mr. Smith asked Mori who co~nmunicatedwith the Sartinis, who agreed.
Second, Mr. Smith never had control of the Sartinis and Pompa. In fact, as Mr. Ward
knows, it was only with some effort that he was able to secure the appearance of the Sartinis.
Mr. Sartini was deposed. I-Iowever, after that deposition, Mr. Sartini advised Mr. Smith and Mr.
Ward that after consultation with his own lawyer, neither his mother, Donna, or Mr. Polnpa
would appear.
Mr. Smith did not influence nor cause this problem, nor did TJT come away emptyhanded. They indeed conducted the deposition of Heath Sartini.
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3. Fees for Meeting with Pat Bradley
Plaintiff's opposition to the reasonableness of Defendant's fees for meeting with Pat
Bradley in Chehalis, Washington also is without merit, Pat Bradley was to be one of Mori's
principle witnesses at trial. She was identified early an as one of Mori's witnesses, and given
that, it is not unusual for a litigator to meet with such a witness. Thus, Plaintiff's colltex~tionthat
the Bradley interview was not necessary is without merit.
111. CONCLUSION

For the reasoils set forth herein and in the affidavits and Memorandum of Costs filed
concmently, Mori respectfully requests the Court to award it its reasonable attorney fees and
costs, including its supplemental attorney fees, in the sum of $1 12,409.06.

fi

DATED THIS d d a y of March, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

f

Steph C. smith! ISB No. 7336
Attor ys for Respondent
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 14th day of March, 2008,I caused to be served a true
copy of the foregoing DEFENDANT'S REPLY BRIEF IN SUPPORT OF MOTION FOR
ATTORNEY FEES AND COSTS by the method indicated below, and addressed to each of the
following:
John C. Ward
James L. Martin
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701

J

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy
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Stephen C. Smith ISB No. 7336
Loren K. Messerly ISB No. 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Irnes@hteh.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Plaintiff,
VS.

ULYSSES MORI, an individual,

)
)

Case No. CV OC 0709799

)

AFFIDAVIT OF STEPHEN C. SMITH IN
SUPPORT OF SUPPLEMENT TO
MEMORANDUM OF COSTS,
DISBURSEMENTS, AND ATTORNEY

)
)
)

Defendant.

STEPHEN C. SMITH, being first duly sworn upon oath, deposes and states as follows:
1. I am an attorney with the law firm of Hawley Troxell Ennis & Hawley LLP, attorneys
of record for Respondent, Ulysses Mori ("Mori") in the above-captioned case. I make this
Affidavit in Support of Supplement To Memorandum of Costs, Disbursements, and Attorney
Fees, pursuant to Idaho Code 5 12-120(3), the express terms of the Non-competition Agreement,
and I.R.C.P. 54.
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2. Attached hereto as Exhibit A are the supplemental bills and edit lists for the

supplemental attorney fees advanced by Hawley Troxell Ennis & Hawley LLP for representation
of Mori in the above-captioned case. These supplemental fees were incurred in response to
Plaintiffs opposition to Mori's initial motion for attorney fees. The bills and edit lists contain
identification of the attorneys and paralegals working on this matter, the amount of time devoted
to the matter, kept in tenth of an hour increments (six minutes each), and the total extended
charge for each entry. From these lists, the final bill on the matter is computed, and the
statement issued to the client is produced by the computer.

3. The fees of Hawley Troxell Ennis & Hawley LLP were computed and charged in this
case on an hourly basis. Each attorney and paralegal assigned to the case kept contelnporaneous
time records which detailed the work performed and the time devoted to such work. For billing
purposes, each hour is divided in ten equal parts of six minutes each. Time records kept by
attorneys and paralegals were entered into a computer and statements were rendered @omsuch
computerized records.
4. The hourly rates charged by the attorneys and paralegals who performed service in

connection with this case are detailed in the enclosed billing statements. Service rates of the
attorneys and paralegals were selected based on the nature of the work required to be performed
and the most cost effective manner in which to complete it.
5. The attached itemized cost bills list the various attorneys and paralegals who

performed work in this case. SSMI refers to Stephen C. Smith. I am a partner with the firm and
have twenty-one years of experience as a litigator, including commercial litigation. LMES refers
to Loren K. Messerly, an associate with the firm's litigation group who focuses on commercial
and bankruptcy litigation.
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6. Based on my experience and knowledge of legal fees cl~argedby Hawley Troxell
Ennis & Hawley LLP, and other law firms in Boise, Idaho, in connection with lawsuits of a
similar nature and my familiarity with the facts of this above-captioned case and the services
performed, I believe the hourly rates charged and time devoted to this matter by Hawley Troxell
Ennis & Hawley LLP were reasonable and resulted in total fees advanced which commensurate
with those charges in like cases. To the best of my knowledge and belief, the sum of $2,926.00
constitutes reasonable supplemental attorney fees necessarily incurred by Hawley Troxell Emis
& Hawley LLP in properly responding to Plaintiff's opposition brief.

Further your affiant sayeth naught.

STATE OF IDAHO

1
) ss.

County of Ada

1

S U B S C D E D AND SWORN before me this 1 4day
~ of
~ March, 2008.

-_<r---,,a
a Lo
.
-I_

\

. --*-

Name: Tammy N. Miller
Notary Public for Idaho
Residing at Boise, Idaho
My commission expires: 0513012008
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1 4 ' ~day of March, 2008, I caused to be served a trne
copy of the foregoing AFFIDAVIT OF STEPHEN C. SMITH IN SUPPORT OF
SUPPLEMENT TO MEMORANDUM OF COSTS, DISBURSEMENTS, AND ATTORNEY
FEES by the method indicated below, and addressed to each of the following:

-U.S. Mail, Postage Prepaid
John C. Ward
JHand Delivered
James L. Martin
Overnight Mail
Tyler J. Anderson
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS,
Telecopy
CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise. ID 93701
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HXWLEYTROXELL
ENNIS &HKWLEY,Ip
ATTOkNFYS AT

LA W

Boise Ketchurn. Pocatello. Reno

Remit to:
877 Main Street, Suite 1000
P.O. Box 1617
Boise, Idaho 83701-1617
ElN: 82-0259668
(208) 344-6000. Fax (208) 342-3829
www.hteh.com

Ulysses Mori
March 13, 2008
INVOICE N O . : ******
F I L E NO.: 4 2 7 4 6 - 0 0 0 2
BILLING ATTY: TBC

T h e e n c l o s e d b i l l i s f o r services r e n d e r e d f r o m F e b r u a r y 9 , 2 0 0 8 t h r o u g h March 13, 2 0 0 8
T h e b r e a k d o w n of y o u r a c c o u n t is a s f o l l o w s :

RE: T . J . T . ,

INC. V . ULYSSES MORT

TOTAL CURRENT LEGAL SERVICES:

TOTAL FOR T H I S B I L L

INVOICE DATE: March 13, 2008
INVOICE NO.: * * * * * *
FILE NO.: 42746-0002

ULYSSES MORI

For Professional Services Rendered from February 9, 2008 through March 13, 2008
RE: T.J.T.. INC. V. ULYSSES MORI
Legal Services
Atty

----

LMES
03/11/08
LMES

LMES

Description

Hours

-----------

Rate

Amount

.---- --.-

------

REVIEW OPPOSITION BRIEF RE
ATTORNEY FEES AND COSTS.

0.6 Hrs

$145/Hr

$87.00

REVIEW OPPOSITION BRIEF; RESEARCH
IDAHO STATUTE ON ATTORNEY FEE AND
CONFLICT OF LAW; RESEARCH CALIFORNIA
CONTRACT IrAW;DRAFT SUMMARY TO
S. SMITH RE OPPOSITION BRIEF; BEGIN
DRAFT OF REPLY.

4.4 Hrs

$145/Hr

$638.00

CONTINUE DRAFT OF REPLY BRIEF;
7.8 Rrs
RESEARCH ALL LAW ON MUTUALITY AND
ILLEGAL VERSUS VOID CONTRACTS: EXTENSIVE

S145/Hr

$1,131.00

CHALLENGES; REVISE
03/13/08
LMES

03/13/08
SSMI

EXTENSIVE REVISIONS OF REPLY BRIEF;
5.0 Hrs
ANALYSIS OF BRIEF; CONFERENCE WITH
S. SMITH RE BRIEF; DRAFT SUPPLEMENTAL
MEMORANDUM OF COSTS AND SUPPORTING
AFFIDAVIT; REVIEW TIME ENTRIES FOR ACCURACY;
FINALIZE BRIEF AND SUPPORTING DOCUMENTS
FOR FILING
EDIT. REVIEW. REVISE AND ANALYZE TJT
OPPOSITION TO ATTORNEYS' FEES MOTION;
TELEPHONE CALL WITH CLIENT RE SAME;
REVIEW PREVIOUS BILLINGS AND FACTS
RELATED TO LAS VEGAS DEPOSITION TRIP.

1.5 Hrs

$145/Hr

$230/Elr

$725.00

$345.00

19.3 Hrs

Total Legal Services:

Legal Services Summary
STEVE SMITH
LOREN MESSERLY

1.5 hours at
17.8 hours at

$230.00
$145.00

=
=

345.00
$2,581.00
$

Stephen C. Smith ISB No. 7336
Loren K. Messerly ISB No, 7434
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite ZOO0
P.0, Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: ssmi@hteh.com
Imes@hteh.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF DAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC,, a Washington corporation,
Plaintiff,

)
)

1
)
)

vs .
ULYSSES MQRI, an individual,

)

Case No. CV OC 0709799
SUPPLEMENT TO MEMORANDUM OF
COSTS, DISBURSEMENTS, AND
ATTORNEY FEES

1

Defendant.

Ulysses Mori ("Mori"), by and through its undersigned attorneys of record, Hawley
Troxell Ennis & Hawley LLP, pursuant to Rule 54(d) of the Idaho Rules of Civil Procedure, files
this Supplement To Memorandum of Cost, Disbursement, and Attorney Fees. On or about
February 8,2008, Mori filed Memoraildurn of Cost, Disbursement, and Attorney Fees. Plaintiff
filed an opposition brief, and Mori has incurred additional fees preparing a response. This
supplement contains the additional attorney fees that have been incurred in responding to

0

SUPPLEMENT TO MEMORANDUM OF COSTS, DISBURSEMENTS, AND
ATTORNEY FEES - 1

Plaintiffs opposition brief. Mori requests that these supplemental fees and costs also be
allowed:
SUPPLEMENTAL ATTORNEY FEES
Mori previously requested the award of $104,489.00 as reasonable attorney fees and
$4,994.06 as recoverable costs. Plaintiff filed an opposition brief which required Mori to file a
response brief. Mori incurred additional fees preparing a response. Therefore, Mori requests the
Court award an additional $2,926.00 in reasonably incurred attorney fees, for a total request of
$1 12,409.06 as reasonable attorney fees and costs incurred pursuant to its Contract with Plaintiff
and pursuant to Idaho Code 5 12-120(3). This request for attorney fees is supported by the
Affidavit of Stephen C. Smith filed concurrently herewith, stating the basis and method of
computation of the attorney fees claim.
TOTAL COSTS AND ATTORNEY FEES REQUESTED:

SUPPLEMENT TO MEMORANDUM OF COSTS, DISBURSEMENTS, AND
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$1 12.409.06

Stephen C. Smith, being first duly sworn upon oath, deposes and states:

I.

I am an attorney of record for Mori Ulysses Mori ("Mori") in the above-captioned

case, and as such am informed regarding the costs and disbursements set forth herein. To the
best of my knowledge and belief, the items of costs, disbursements and attorney fees set forth
above are correct, have been necessarily incurred in defending the action brought by Plaintiff

TJT, Inc., and are in compliance with Mori7scontract rights, Rule 54 of the Idaho Rules of Civil
Procedure, and Idaho Code $ 12-120.

DATED this 1 4 day
~ ~of March, 2008.

STATE OF IDAHO
) ss.

County of Ada

1

SUBSCRPBED AND SWORN before me this 1.4"' day of March, 2008.
I---.-

--

<\

-----,

--

\

Name: Tammy N. Miller
Notary Public for Idaho
Residing at Boise, ID
My commission expires 513012008
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CERTIFICATE OF SERVICE
P-

I HEREBY CERTIFY that on t h i s / L day of March, 2008, I caused to be served a true
copy of the foregoing SUPPLEMENT TO MEMORANDUM OF COSTS, DISBURSEMENTS;
AND ATTORNEY FEES by the method indicated below, and addressed to each of the
following:
John C. Ward
James L. Marlin
U.S. Mail, Postage Prepaid
Tyler J. Anderson
Delivered
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, =Hand
CHARTERED
-Overnight Mail
-Telecopy
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 93701
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n\J THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Supreme Court Case No. 35079

I

Plaintiff-Appellant,
CERTIFICATE OF EXHIBITS
ULYSSES MON, an individual,

I

Defendant-Respondent.
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the

State of Idaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court: this 15th day of April, 2008.

J. DAVID NAVARRO
Clerk of the District C o w

CERTIFICATE OF EXHIBITS

EXHIBIT LIST
Ronald J. Wilperl
Judge

lnqa Johnson
Clerk

DATE: October 2 3 2007

DISPOSITION: Motion for Preliminam lniunction
CASE NO. CVOC07-09799

Plaintiff
vs .

I Stephen Smith
I HAWLEY TROXELL

Mori
Defendant
BY
PI
PI
Def

NO.
1
2
1

Attorney@)

DESCRIPTION
Copies of Checks
Leg-It Documents
Brochure-Manufactured Home Merchandiser

Exhibit List- Page lof I

STATUS
Adm
Adm
Adm

IN THE DISTNCT COURT OF THE FOURTH JUDICIAL DISTNCTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., N C . , a Washington corporation,
Supreme Court Case No. 35079

I

Plaintiff-Appellant,
CERTIFICATE OF SERVICE
ULYSSES MORI, an individual,

1

Defendant-Respondent.

I, J. DAVlD NAVARRO, the undersigned authority, do hereby certi@ that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
TYLER J. ANDERSON

STEPHEN C. SMITH

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

J. DAVID NAVARRO
Clerk of the District Court
Date of Service:

CERTIFICATE OF SERVICE

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
T.J.T., INC., a Washington corporation,
Supreme Court Case No. 35079
Plaintiff-Appellant,

I

CERTIFICATE TO RECORD

VS.

ULYSSES MORI, an individual,
Defendant-Respondent.

I

I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.

I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
13th day of March, 2008.

J. DAVID NAVARRO
Clerk of the District Court

CERTIFICATE TO RECORD

